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I. OVERVIEW 

1. The Perpetual Energy Defendants1 oppose the applications to intervene—brought almost 
two years after the Action began and on the eve of a summary dismissal application. 

2. This is a private, non-constitutional, dispute at first instance. After two years of litigation, 
only the BIA Claim remains. The subject matter of the remaining claim involves narrow issues of 
fact and law: was the Asset Transaction at arm's length, was PEOC insolvent at the time of the 
Asset Transaction or rendered insolvent by it, and was the Asset Transaction a transfer at 
undervalue within the meaning of s. 96. 

3. The BIA Claim does not seek to set aside the Aggregate Transaction. Yet the Proposed 
Intervenors now ask this Court to address a wide policy challenge to the Aggregate Transaction 
as a whole. That is not what this Action is about. 

4. Permission to intervene in purely private disputes should rarely be granted, particularly at 
first instance. Trials must remain manageable. Unlike appellate courts, trial courts are less well 
equipped to limit and control intervenors. At trial, the parties must be able to define the issues 
and the evidence on which they will be decided.  

5. The Proposed Intervenors' presence is not needed for this Court to properly decide the 
matter. The Trustee represents the interests of the estate's stakeholders, including creditors. The 
Trustee is an officer of the Court—the Court should have confidence that it is providing the Court 
with the requisite evidence and the law. The Trustee is sparing no expense litigating this claim. 
The Trustee's counsel is well-equipped to prosecute the claim.  

6. The Proposed Interventions seek to widen the lis between the parties. They seek to litigate 
matters not pleaded in the Trustee SOC and to introduce new evidence. And they seek to 
transform the Court into a political arena by advocating for a regulatory scheme the Alberta 
Legislature and the AER have chosen not to adopt. 

                                           
1 This brief uses the defined terms in PricewaterhouseCoopers Inc. v Perpetual Energy Inc., 2020 ABQB 6 (the 
Reasons) [Tab 1]. 
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II. FACTS 

A. Background  

7. The background is set out in the Reasons and the evidence before Justice Nixon on the 
two summary dismissal applications. 

8. On March 23, 2018, Sequoia assigned itself into bankruptcy.2 On August 2, 2018, the 
Trustee commenced this Action3 and applied for the relief in the Trustee SOC.4 

9. On August 27, 2018, the Defendants filed Statements of Defence, applied to resolve 
particular questions and to stay the Plaintiff's application, and filed the first Summary Dismissal 
Applications.5  

10. The first Summary Dismissal Applications were heard on November 8 and 9, 2018, and 
December 17, 2018.  On May 23, 2019, Justice Nixon invited further submissions from the parties 
on the impact of the Supreme Court of Canada's decision in Orphan Well Association v Grant 
Thornton (Redwater).6 The Trustee and the Defendants provided detailed submissions on the 
implications of Redwater.7 

11. Justice Nixon struck or dismissed all claims except for the BIA Claim as against the 
Perpetual Energy Defendants.8  

12. In February 2020, the Court scheduled four applications for June 22-24, 2020, which were 
rescheduled in June to July 28-30, 2020. On February 25, 2020, the Perpetual Energy Defendants 
filed a second application for summary dismissal (the Second Summary Dismissal 
Application), a security for costs applications (the Security for Costs Application), and a 
costs application.  

                                           
2 Reasons at para 20.  
3 Statement of Claim filed August 2, 2018. 
4 Reasons at para 21.  
5 Reasons at paras 23-24; Perpetual Energy Defendants Statement of Defence filed August 27, 2018; Ms. Rose 
Statement of Defence filed August 27, 2018; Perpetual Energy Defendants Application for Summary Dismissal filed 
August 27, 2018; Ms. Rose Application for Summary Dismissal filed August 27, 2018. 
6 Orphan Well Association v Grant Thornton, 2019 SCC 5 (Redwater). 
7 Joint Submissions of the Defendants filed June 4, 2019; Further Submissions of the Trustee, submitted on June 11, 
2019. 
8 Reasons at paras 98-102 and 374-375; 232 and 376, 281 and 377. 
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B. The applications to intervene 

13. On June 16, 2020, after waiting over two years since the Trustee was appointed and 
almost two years into this lawsuit, counsel for the Orphan Well Association (the OWA) wrote to 
the Court, without advance notice to the Defendants, advising that the OWA and others intended 
to apply for permission to intervene. Counsel for the OWA advised that the proposed intervenors 
expected that "all materials will be filed and served no later than Monday June 29, 2020."9 

14. On June 30, 2020, the OWA sent to the Defendants an unfiled application for permission 
to intervene (the OWA Application) and an unsworn supporting affidavit. The OWA Application 
seeks an order granting the OWA permission to intervene "with the right to participate in all 
proceedings related to this action and all matters incidental thereto".10 The OWA proposes to 
make submissions on three topics:  

(a) The interaction between s. 96 of the BIA and the regulatory obligations with regard 
to Redwater—specifically, whether the existence of a regulatory obligation, 
compliance with which would render a company insolvent, can be considered a 
liability that actually does render a person insolvent for the purposes of the BIA; 

(b) The determination of whether parties are non-arm's length for the purposes of s. 
96 of the BIA in circumstances where they entered into multiple, sequential 
transactions with a stated purpose to avoid AROs; and 

(c) The impact of such transactions on the OWA and how they "threaten the integrity 
of the regulatory system".11 

15. CNRL, Cenovus, and Torxen (collectively, the Industry Applicants) applied to intervene 
on July 14, 2020, and amended their application on July 15 (the Industry Applicants 
Application). The Industry Applicants seek an order granting them permission to intervene in 
the Second Summary Dismissal Application and the Security for Costs Application. They propose 
to make submissions on four topics: 

                                           
9 Letter from Bennett Jones LLP to Justice Nixon dated June 16, 2020.  
10 OWA Application at para 1. 
11 OWA Application at para 10; Affidavit of Lars De Pauw sworn June 29, 2020 (De Pauw Affidavit) at para 16. 
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(a) "The Transactions' significant and material departure from industry standards;"12 

(b) "The apprehension of industry members in permitting the purposeful evasion of 
abandonment and reclamation obligations through multiple, sequential, 
transactions, concluded by insolvency;"13 

(c) "Private industry's understanding of the interplay between section 96 of the BIA 
and the regulatory obligations of Alberta's regulatory regime, as well as the 
developed and evolving business practices in accordance with these 
interpretations;"14 and 

(d) "The direct and indirect impacts of tolerating the Transactions upon the OWA, the 
Levy, and Alberta's regulatory regime, as well as the immediate and long-term 
consequences to private industry."15 

16. Six municipalities (the Municipalities) applied to intervene:  

(a) The Municipal District of Opportunity No. 17 (Opportunity) and Lamont County 
(Lamont) applied to intervene on July 13, 2020 (the Opportunity/Lamont 
Application); and  

(b) The County of Two Hills No. 21 (Two Hills), Clearwater County (Clearwater), 
County of Minburn No. 27 (Minburn) and County of Camrose (Camrose) applied 
to intervene on July 13, 2020 (the Counties Application; together the 
Municipalities Applications).  

17. The Municipalities Applications seek an order granting the Municipalities permission to 
intervene but do not specify any topics they propose to address. Instead, they seek to introduce 
evidence.16 

                                           
12 Industry Applicants Application at para 16(a). 
13 Industry Applicants Application at para 16(b). 
14 Industry Applicants Application at para 16(c). 
15 Industry Applicants Application at para 16(d). 
16 Affidavit of Roberta Malysh (Malysh Affidavit) at para 22; Affidavit of Mark Schonken (Schonken Affidavit) at 
para 29. 
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III. ISSUES 

18. There are two issues: 

(a) Should the Court permit the Proposed Intervenors to intervene? 

(b) If so, on what terms and conditions? 

IV. ARGUMENT 

A. The test to intervene 

19. The Perpetual Energy Defendants agree with the OWA that "the starting point of the 
Court's analysis is a two-part test: the Court must first consider the subject matter of the 
proceeding, and then determine the proposed intervenor's interest in the subject matter."17  

20. In considering the second part of that two-part test, the Court must consider: 

(a) whether the intervenor's interests will be directly and significantly affected by the 
outcome of the proceedings; and 

(b) whether the intervenor will provide some expertise or fresh perspective on the 
subject matter that will be helpful in resolving the matter.18  

21. Both requirements must be met to satisfy the second branch of the test. Simply 
establishing an affected interest in the outcome is not enough to grant leave; the proposed 
intervenor must also provide a unique perspective or expertise to the subject-matter of the 
proceeding. As the Court of Appeal explained: "[i]f parties can intervene simply because they 
have affected interests, the number of potential intervenors would greatly increase and unduly 
delay the [proceedings] without a corresponding benefit."19 

                                           
17 OWA Brief at para 15 (emphasis added). See also: Orphan Well Assn v Grant Thornton Ltd, 2016 ABCA 238 (Orphan 
Well) at para 8 [Tab 2]; Papschase Indian Band No 136 v Canada (Attorney General), 2005 ABCA 320 (Papaschase) 
at para 5 [Tab 3]. 
18 Orphan Well at para 8 [Tab 2]; Reference re Impact Assessment Act, 2020 ABCA 94 (Re Impact) at para 11 [Tab 
4]. 
19 Orphan Well at para 9 [Tab 2]. 
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22. Even if the proposed intervenor has an affected interest and a unique perspective or 
expertise, the Court should also consider whether intervenor status should be denied on the basis 
that:  

(a) the intervenor's presence is unnecessary for the Court to properly decide the 
matter;  

(b) the intervention will delay the proceedings; 

(c) there will be prejudice to the parties if the intervention is granted; 

(d) the intervention will widen the lis between the parties; and/or 

(e) the intervention will transform the Court into a "political arena".20 

23. In applying the test and considering these factors, the Court should bear in mind some 
general principles of intervention. 

24. First, the power to allow intervenors is discretionary and should be exercised sparingly.21 

25. Second, the purpose of intervention is to present the Court with submissions which are 
useful and different from the perspective of a non-party who has a special interest of particular 
expertise in the subject-matter of the proceeding.22 The focus should be on the subject matter of 
the dispute. 

26. Third, intervention in private disputes at first instance is extraordinary and rarely 
permitted.23 Where courts have allowed intervenors, it is usually because the intervenor will "add 
significantly to complex constitutional issues".24 In constitutional cases, intervention may be 
justified by the need for various perspectives on the historical and sociological context, and policy 
considerations bearing on the validity of the legislation.25 But that is not the case in private 
litigation. There is a heavier burden on non-parties to justify their intervention in private disputes. 

                                           
20 Orphan Well at para 10 [Tab 2]; Styles v Alberta Investment Management Corp, 2016 ABCA 218 (Styles) at para 
15 [Tab 5]. 
21 Orphan Well at para 11 [Tab 2].  
22 Stewart Estate v 1088294 Alberta Ltd, 2014 ABCA 222 (Stewart Estate) at para 5 [Tab 6]. 
23 Andrews v Ontario (Minister of Transportation), 2012 ONSC 3146 at para 11 [Tab 7]. 
24 Orphan Well at para 11 [Tab 2]. 
25 Authorson (Litigation Guardian of) v Canada (Attorney General), [2001] OJ No 2768 (Ont CA [In Chambers]) 
(Authorson) at para 7 [Tab 8]. 
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As the Ontario Court of Appeal held in Authorson (Litigation Guardian of) v Canada (Attorney 
General): 

… Intervention of third parties into essentially private disputes should be 
carefully considered as any intervention can add to the costs and 
complexity of litigation, regardless of an agreement to restrict 
submissions.  

Many appeals will fall somewhere in between the constitutional and strictly private 
litigation continuum, depending on the nature of the case and the issues to be 
adjudicated. In my view, the burden on the moving party should be a heavier 
one in cases that are closer to the "private dispute" end of the spectrum.26 

27. Fourth, appellate courts are more willing to consider intervenor applications than trial 
courts. As the Court of Appeal explained in Papaschase Indian Band No 136 v Canada (Attorney 
General): 

In cases involving constitutional issues or which have a constitutional dimension to 
them, courts are generally more lenient in granting intervener status […]. Similarly, 
appellate courts are more willing to consider intervener applications than 
courts of first instance. As noted by Hugessen J. in Federation of Saskatchewan 
Indians v. Canada (Attorney General), 2002 FCT 1001 (Fed. T.D.): 

. . .[T]he test for allowing intervener standing for argument at the 
appellate level is necessarily different from that which is used at trial; 
trials must remain manageable and the parties must be able to define 
the issues and the evidence on which they will be decided. An appellate 
court on the other hand deals with a pre-established record that is not normally 
subject to change. And an appellate court, while benefiting from the different 
viewpoints expressed by interveners, is far better equipped to limit and control 
the length and nature of their intervention.27 

28. Fifth, it is not sufficient for the proposed intervenor's interest to be a mere curiosity, an 
intellectual interest, a policy-based concern, a personal interest or a jurisprudential interest.28 In 
particular, the Court of Appeal has expressly held that the precedential value of a case is not a 
direct interest justifying intervenor status.29 

29. Sixth, regard must be had to the existing participants.30 In Stewart Estate v 1088294 
Alberta Ltd, for example, the proposed intervenor sought to make submissions on matters such 
as the doctrine of stare decisis, the interpretation of the parties' lease, and conduct necessary to 

                                           
26 Authorson at paras 8-9 (emphasis added) [Tab 8]. 
27 Papschase at para 6 (emphasis added) [Tab 3]. 
28 Re Impact at para 12 [Tab 4]. 
29 Styles at para 28 [Tab 5]. 
30 Re Impact at para 13 [Tab 4]. 
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postpone the running of the limitation period under s. 3(3)(a) of the Limitations Act.31 The Court 
of Appeal found that these were "issues of law to which the applicant brings no special expertise" 
and there was "nothing to suggest that the applicant's perspective is any different than that of 
the appellants".32 The Court noted that all of these issues were thoroughly addressed in the 
appellants' factum.33 Similarly, in Styles v Alberta Investment Management Corp: 

Lastly, dealing with the fourth factor, will the intervenor's submission be useful and 
different or bring a particular expertise to the subject matter of the appeal" In this 
regard it seems clear to me that the answer must be no. Counsel for AIMCo is a 
senior and experienced employment lawyer, who has also been a long standing 
member CACE. To the extent that there are any general principles of 
contractual law or otherwise that need to be addressed on this appeal, it 
would seem AIMCo's own counsel is more than competent to do so.34 

30. In short, intervenors cannot simply pile onto the submissions of an existing party. If the 
parties are represented by competent counsel who are well-versed in the relevant law, and if 
some of those parties are aligned in interest with the proposed intervenor, then intervention is 
unnecessary. The proposed intervenor's interest will be adequately protected, and any benefits 
that might be gained by hearing submissions from the intervenor will be outweighed by the 
associated costs, delay and added complexity. 

31. Seventh, the proposed intervenor's interest and expertise must "intersect" with the subject 
matter of the Action.  The Court of Appeal, in dismissing Mr. Darby's attempt to intervene in the 
appeal proceedings from this Court's decision striking or summarily dismissing all but the BIA 
Claim, stated that: 

The application of this test to these facts demonstrates the futility of Mr. Darby's 
position. While he has an interest in his reputation, there is no intersection 
between Mr. Darby's reputation and the legal issues in the substantive 
appeal. His intervention is not necessary to assist the court to decide the issues; 
he has no different perspective or expertise to offer this court. He cannot even say 
that his personal interest in his reputation will not be fully protected, given that the 
trustee (which is Mr. Darby wearing his professional hat) supported his applications 
and is the appellant in the substantive appeal.35 

                                           
31 Stewart Estate at para 8 [Tab 6]. 
32 Stewart Estate at paras 8-9 [Tab 6]. 
33 Stewart Estate at para 9 [Tab 6]. 
34 Styles at para 31 (emphasis added) [Tab 5]. 
35 PricewaterhouseCoopers Inc v Perpetual Energy Inc, 2020 ABCA 254 (CA Intervenor Reasons) at para 21 
(emphasis added) [Tab 9].  
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32. Similarly, even if the proposed intervenor has a unique perspective, its perspective needs 
to be connected to the legal arguments it intends to make on the subject matter of the 
proceeding. In Prophet River First Nation v Canada (Attorney General), the Federal Court of 
Appeal denied intervention, noting that the "Association submits that its unique perspective arises 
from its involvement in the modern treaty process but the legal arguments it wishes to advance 
are unconnected to its participation in that process."36 

33. Lastly, and of particular importance to this case, the Court must consider whether the 
proposed intervenors will widen the lis between the parties by introducing new considerations 
and broadening the proceeding beyond what the parties envisioned.37 Intervenors take the record 
as it exists. While in some circumstances they may be allowed to bring new viewpoints or 
specialized knowledge to a proceeding, they cannot redefine or add to the issues that the parties 
themselves raise. Nor can they broaden the factual base and divert the focus of the proceedings. 
Parties should not be compelled to deal with issues raised by others.38 

B. The "subject matter" of the proceeding 

34. The first part of the test is to ask: what is the subject matter of the proceeding? 

35. The answer is clear and provides the framework for the analysis that follows: this is a 
private dispute about whether the Asset Transaction should be void as against the Trustee as a 
transfer at undervalue pursuant to s. 96 of the BIA. 

36. The allegations in the Trustee SOC are specific and limited. After describing the 
background and the relevant contracts—including the Aggregate Transaction, or what the OWA 
and Industry Applicants refer to as the "Transactions"—the BIA Claim is stated simply in the 
Trustee SOC: 

21. The Asset Transaction constituted a transfer at undervalue within the meaning 
of the BIA, including sections 2 and 96. 

22. The Asset Transaction: 

                                           
36 Prophet River First Nation v Canada (Attorney General), 2016 CAF 120 (Prophet River) at para 19 [Tab 10]. 
37 Yale Indian Band v Aitchelitz Indian Band, [1998] FCJ No 1060 (FCC Trial Div) (Yale Indian Band) at para 20 [Tab 
11]. 
38 Yale Indian Band at paras 17-19 [Tab 11]. See also Stewart Estate at para 10: "An intervener must take the case 
as he finds it." [Tab 6].  
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22.1 was a disposition of property for which the consideration received by 
PEOC was conspicuously less than the fair market value of the 
consideration given by PEOC,... 

 22.2.  was entered into between PEOC and POT in circumstances where: 

  …   

22.2.4:  PEOC, PEI, POC, POT and Rose were not dealing at arm's 
length… 

22.3. occurred in October 2016, less than 5 years before Sequoia filed the 
NOI… 

22.4  was entered into while PEOC was insolvent, alternatively rendered 
PEOC insolvent. 

23.  Pursuant to s. 96 of the BIA: 

 23.1.  the Asset Transaction is void as against the Trustee; or 

23.2  the Trustee is entitled to judgment against PEI, POC, POT and Rose 
for the difference between the value of the consideration received by 
PEOC and the value of the consideration given by PEOC in the Asset 
Transaction. 

37. The lis—the controversy or dispute—in this Action is limited: only the BIA Claim remains. 
The BIA Claim seeks to set aside the Asset Transaction, not the Aggregate Transaction or any 
other transaction. It turns on three elements of s. 96: whether the Asset Transaction was a 
transfer at undervalue, whether the parties' were dealing at arm's length, and whether PEOC was 
insolvent at the time of the Asset Transaction or was rendered insolvent by it.  

38. This Court concluded that the determination of the arm's length issue will turn on the 
credibility of witnesses directly involved in the Asset Transaction.39 It will not be based on broad 
policy-based concerns or the impact that this lawsuit might have on non-parties, which the 
Trustee does not even allege, except briefly in the Public Policy Claim already struck. 

39. The value and insolvency issues are also fact dependent—the value of the consideration 
given and received by PEOC under the Aggregate Transaction, and whether PEOC was insolvent 
at the time of the Asset Transaction or rendered insolvent by it. 

                                           
39 Reasons at para 98. 
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C. The Proposed Intervenors' "interest" in the subject matter of the proceeding 

40. The second part of the test is to determine the Proposed Intervenors' interest in the 
subject matter of the proceeding. 

41. The overarching, essential requirement for intervenor status is that the non-party must 
have an interest in the subject matter of the proceeding. The Proposed Intervenors do not have 
such an interest. Their reasons for seeking to intervene do not intersect with the subject matter 
of the BIA Claim. Rather, their reasons are precedential and policy-based, speculative, or 
irrelevant.  

42. This is a purely private dispute. There are no public policy issues and no constitutional 
issues. The only remaining issue is whether the Asset Transaction was a transfer at undervalue 
within the meaning of s. 96 of the BIA.  

43. The Proposed Intervenors were not parties to or in any way involved with the Asset 
Transaction. They have no interest in whether PEOC was insolvent on October 1, 2016, or 
rendered insolvent by the Asset Transaction, whether the consideration of the Asset Transaction 
was at undervalue, or whether the Asset Transaction was at arm's length. 

44. Simply put, the Proposed Intervenors have no interest in the subject matter of this dispute. 
Or as stated by the Court of Appeal when Mr. Darby sought to intervene in the appeal, claiming 
his interest was in his reputation: "there is no intersection between Mr. Darby's reputation and 
the legal issues in the substantive appeal."40 

45. Moreover, beyond their bald assertions and speculations, they provided no evidence that 
they will be directly and significantly affected by the outcome of this decision and they have no 
special expertise or perspective that would assist the Court in deciding the narrow remaining 
issues.      

1. Not directly and significantly affected by the outcome  

46. As explained above, the first (necessary but not sufficient) requirement when considering 
an intervenor's interest in the subject matter is that the non-party must be "directly and 

                                           
40 CA Intervenor Reasons at para 21 [Tab 9]. 
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significantly" affected by the outcome of the proceedings.41 The potential indirect or precedential 
effects of a decision are not grounds for intervening in a private lawsuit, particularly at first 
instance.    

47. The OWA claims that "allowing the Transactions to stand will by itself increase the burden 
on the OWA and its members by approximately 30%".42 The Industry Applicants also propose to 
address "the direct and indirect impacts of tolerating the Transactions upon the OWA",43  and 
apply on the basis that "[a]s contributors to the Levy, the Applicants will be directly affected by 
the decision of the Court."44   

48. The interests of the OWA and the Industry Applicants are indirect and speculative at best. 
They assume that if the Aggregate Transaction is not set aside, the Trustee will be unable to sell 
the Goodyear Assets (which it hasn't even tried to do45), resulting in the OWA being required to 
fund the AROs associated with the Goodyear Assets, which in turn will increase the Levy, which 
in further turn will require industry to make higher contributions to the OWA. This "interest" is far 
from the sort of direct legal interest required for intervention.  

49. It also has no connection to the subject-matter of this lawsuit. The indirect impact, if any, 
of this Court's decision on the OWA, and then in turn the further indirect impact, if any, on the 
Industry Applicants, is irrelevant to the Court's interpretation of s. 96 and the determination of 
the BIA Claim. 

50. The OWA also states that any increase of the Levy as a result of this Action is "dwarfed 
by the precedent this Court would create",46 and that "allowing the Transactions to stand has the 
possibility of threatening the entire Regulatory Regime and mandate of the OWA".47 These 
concerns are precedential or concern the regulatory regime in Alberta. They are not grounds for 
intervention.48  

                                           
41 Orphan Well at para 8 [Tab 2]; Re Impact at para 11 [Tab 4]. 
42 De Pauw Affidavit at para 11(e); Industry Applicants Application at para 12. 
43 Industry Applicants Application at para 16(d). 
44 Industry Applicants Application at para 13. 
45 PricewaterhouseCoopers Inc v Perpetual Energy Inc, 2020 ABCA 36 (CA Security for Costs Reasons) at para 30 

[Tab 12]; Transcripts from Cross-Examination of Mr. Darby on November 6, 2019 (Darby Transcripts) at 39/22-
26, 42/9-12 and 74/11-27. 

46 De Pauw Affidavit at para 11(e). 
47 OWA Application at para 6(d); see also De Pauw Affidavit at paras 14 and 16(d). 
48 Styles at para 28 [Tab 5]. 
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51. The Industry Applicants also claim an interest in the subject matter of the BIA Claim on 
the basis that the "Transactions" allow PEOC to escape ROFR requirements, "which conflict with 
the industry's understanding of these standard contractual provisions."49 It is absurd to suggest 
that some claim about ROFRs (not made in the Trustee SOC) resulting from the "Transactions" 
(not challenged under s. 96) should justify intervention by anyone. 

52. The Municipalities' primary interest in this litigation is based on the notion that their claim, 
provable in Sequoia's bankruptcy, is less likely to be paid if the BIA Claim is unsuccessful. The 
Industry Applicants also make the same argument as creditors of Sequoia. These parties make 
these submissions even though many of them were not creditors of PEOC at the time of the Asset 
Transaction. This interest in the Trustee's lawsuit against the Perpetual Energy Defendants is 
indirect and, in any event, fully protected by the Trustee. 

53. As Houlden & Morawetz state in their leading insolvency text:  

The interests of unsecured creditors are sufficiently protected and advanced by the 
trustee in bankruptcy, through the participation of the inspectors and any observers 
and in consultation with the Superintendent; hence an unsecured creditor of a 
bankrupt estate will not be given leave to intervene as a party with an 
interest in the bankruptcy proceedings as it would unduly delay and prejudice 
the determination of the rights of various stakeholders of the bankrupt and the 
orderly and fair distribution of the bankrupt's property on a pari passu basis.50 

54. The whole point of the BIA is a regime whereby the creditors of the estate will pursue 
their claims by collective action through the Trustee,51 avoiding the need for creditors to join in 
actions. 

55. As in the Court of Appeal's decision on Mr. Darby's application to intervene,52 the Proposed 
Intervenors' interests will be fully protected by the Trustee, who is a party and takes instructions 
from the inspectors: three of which represent industry members (including CNRL and Cenovus), 
one represents a municipality and one represents the AER. 

56. Even if the Proposed Intervenors can establish that they will be directly and adversely 
affected by the outcome, which they have not, that is not enough. If non-parties could intervene 

                                           
49 Industry Applicants Application at para 11(e). 
50 L.W. Houlden and Geoffrey B. Morawetz, Bankruptcy and Insolvency Law of Canada, 4th Edition at C§22 [Tab 13].  
51 Re Hover, 2005 ABCA 101 at para 27 [Tab 14]. 
52 CA Intervenor Reasons at para 21 [Tab 9].  
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simply because they have affected interests, the number of potential intervenors would greatly 
increase and unduly delay the proceedings without a corresponding benefit.53 

2. No special expertise or perspective on the subject matter 

57. The second requirement is whether the proposed intervenor will provide some special 
experience or fresh perspective on the subject matter of the proceeding. 

58. The OWA and the Industry Applicants have areas of expertise, but not on the subject 
matter of the dispute—whether the elements of the BIA Claim are satisfied to set aside the Asset 
Transaction. On that, the Proposed Intervenors have no relevant expertise and nothing of value 
to add.  

59. The OWA proposes to make submissions on the interaction between s. 96 and the 
regulatory obligations with regard to Redwater.54 While the OWA participated in Redwater, this 
is unhelpful as "the legal arguments it wishes to advance are unconnected to its participation in 
that process."55 The OWA does not have any special expertise or perspective in interpreting s. 
96—and certainly not more than the Plaintiff, a trustee in bankruptcy. There is no reason to 
believe that the OWA could raise any arguments related to s. 96 that would not occur, or have 
not already occurred, to the Trustee or its counsel. There is no reason to doubt counsel for the 
Trustee's ability to assist the Court with Redwater's implications. They already have.56 Moreover, 
the Court already issued detailed reasons interpreting how Redwater applies to ARO.57 

60. The Industry Applicants propose to make submissions, like the OWA, on the "interplay 
between section 96 and the regulatory obligations of Alberta's regulatory regime."58 The Industry 
Applicants have no specific expertise regarding s. 96. The difference between the OWA and the 
Industry Applicants is that the Industry Applicants intend to make such submissions from "private 
industry's understanding" and the "developed and evolving business practices" relating to s. 96 
and Alberta's regulatory regime. But both s. 96 and Alberta's regulatory regime are set out in 
legislation. The Industry Applicants' understanding of private industry's understanding of 

                                           
53 Orphan Well at para 9 [Tab 2]. 
54 OWA Application at para 10(a); OWA Brief at para 25(a); Redwater. 
55 Prophet River at para 19 [Tab 10]. 
56 Further Submissions of the Trustee, submitted on June 11, 2019. 
57 Reasons at paras 218-226, 285 and 357-363. 
58 Industry Applicants Application at para 16(c). 
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legislation or business practices are not aids in statutory interpretation. This Court does not need 
assistance beyond the parties about how to interpret the BIA or Alberta's regulatory scheme. 

61. As the BC Court of Appeal held in Canadian Broadcasting Corp v Luo: 

In my view, Canada Post has not demonstrated that its submissions would be useful 
or different from those of the parties to the appeal. The issue on the appeal in this 
case comes down to a question of statutory interpretation. In its submissions, 
Canada Post seems to be suggesting that by reason of its wide exposure to cases in 
which the same or a similar issue arise, it is in a better position than the CBC to 
make all of the arguments that would be helpful to the Court. When the appeal 
turns on legal argument on a matter of statutory interpretation, there is 
no reason why counsel for the CBC cannot make the full argument.59 

62. The Industry Applicants cite Ecojustice as authority for granting intervention to industry 
participants "because they depend on the economic success of the oil and gas industry in 
Alberta."60 However, this case is markedly different from Ecojustice. In that case, the only issue 
on which the industry participants were allowed to intervene was whether the "Inquiry" was 
brought for an improper purpose. The Court held that: "[b]ecause it is in issue on the Application 
for Judicial Review as to whether the Inquiry actually is in the public interest, and the Industry 
Consortium members' interests are part of the public interest that the inquiry was established to 
serve, the applicants comprising the Industry Consortium are directly affected by the outcome of 
the Application for Judicial Review."61 That is nothing like this case. This is not an application for 
judicial review. Public interest is not at issue here. There is no connection between the issues in 
the BIA Claim and views that the Industry Applicants seek to advance. Ecojustice has also been 
criticized by commentators.62           

63. The OWA also proposes to make submissions on the determination of whether the parties 
were at arm's length for the purposes of s. 96.63 It is inconceivable that the OWA could claim any 
special expertise regarding arm's length under s. 96. Further, while the OWA frames this question 

                                           
59 Canadian Broadcasting Corp v Luo, 2008 BCCA 335 (Canadian Broadcasting) at para 16 (emphasis added) [Tab 
15]. 
60 Industry Applicants Brief at para 20; Ecojustice Canada Society v Alberta, 2020 ABQB 364 (Ecojustice) at para 49 
[OWA Brief at Tab 7]. 
61 Ecojustice at para 55 [OWA Brief at Tab 7]. 
62 Shaun Fluker, "Oil and Gas Consortium Intervenes in the Jurisdictional Challenge to the Alberta Inquiry into Anti-
Alberta Energy Campaigns" (June 23, 2020) online: https://ablawg.ca/2020/06/23/oil-and-gas-consortium-intervenes-
in-the-jurisdictional-challenge-to-the-alberta-inquiry-into-anti-alberta-energy-campaigns/  
63 OWA Application at para 10(b). 

https://ablawg.ca/2020/06/23/oil-and-gas-consortium-intervenes-in-the-jurisdictional-challenge-to-the-alberta-inquiry-into-anti-alberta-energy-campaigns/
https://ablawg.ca/2020/06/23/oil-and-gas-consortium-intervenes-in-the-jurisdictional-challenge-to-the-alberta-inquiry-into-anti-alberta-energy-campaigns/
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generally, the subject matter is not general: it is about these parties and the circumstances of 
this transaction, that is, the Asset Transaction. 

64. This Court did not summarily dismiss the BIA claim because it found that the determination 
of the arm's length issue will turn on the credibility of witnesses who were directly involved in the 
negotiation of the Asset Transaction.64 The OWA has nothing to add to that inquiry.   The OWA 
is not a witness. It was not a party to, nor did it have any involvement in, the Aggregate 
Transaction.  

65. The Industry Applicants also propose to make submissions regarding the Aggregate 
Transaction's "significant and material departure from industry standards"65 and the "evolving 
business practices".66 Industry standards and business practices are not alleged in the Trustee 
SOC. The Aggregate Transaction is not challenged in the Trustee SOC. Whatever expertise or 
perspective the Industry Applicants may have on industry standards and business practices, it is 
irrelevant to the subject matter of this lawsuit. 

D. Consideration of the other factors 

1. Widening the l is – the OWA and the Industry Applicants attack the 
"Transactions" 

66. The OWA and the Industry Applicants assert that their intervention will not widen the lis 
between the parties,67 yet both focus their request to intervene on "the Transactions" (that is, 
the Aggregate Transaction).68 For example: 

(a) The OWA asserts that: 

(i) "allowing the Transactions to stand has the possibility of threatening the 
entire Regulatory Regime";69 

                                           
64 Reasons at para 98. 
65 Industry Applicants Application at para 16(a). 
66 Industry Applicants Application at para 16(c). 
67 OWA Application at para 11(c); De Pauw Affidavit at para 19; Cenovus application at para 17(c). 
68 OWA Application at para 8; De Pauw Affidavit at para 17; Industry Applicants Application at paras 11, 12, 13, 16; 
Affidavit of Ron Laing sworn July 14, 2020 (Laing Affidavit) at paras 14, 18 and 33; Affidavit of Antonio Jackson 
sworn July 14, 2020 (Jackson Affidavit) at paras 15-16, 19 and 33; and Affidavit of John K. Brannan sworn July 15, 
2020 (Brannan Affidavit) at paras 11, 14 and 18.   
69 OWA Application at para 16(d). 
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(ii) "the OWA will face significant harm if the Transactions are not declared 
void";70 and 

(iii) "[i]f the Transactions are not declared void, most of the associated costs 
with the abandonment and reclamation of the Goodyear Assets will be 
borne by the OWA and ultimately other members of industry".71 

(a) Likewise, the Industry Applicants assert that: 

(i) issues would arise if "the Transactions are permitted to endure without 
scrutiny under the [BIA]";72 

(ii) they propose to make submissions on "[t]he Transactions' significant and 
material departure from industry standards";73 and 

(iii) "[i]f the Transactions are allowed to proceed, the Applicants will collectively 
be responsible for paying an increased Levy of approximately 
$54,500,000".74 

67. This demonstrates beyond doubt that the OWA and the Industry Applicants seek to widen 
the lis to argue about the Aggregate Transaction. The Trustee SOC requests an order "setting 
aside Asset Transaction [sic] and declaring the Asset Transaction void against the Trustee".75 The 
Trustee conceded that it was not attempting to void the other transactions forming part of the 
Aggregate Transaction, including those to which PEOC/Sequoia was not a party (such as the 
Share Purchase Agreement).76 

68. There is a good reason that the Trustee did not challenge the Aggregate Transaction—it 
would have immediately exposed a fatal flaw in the s. 96 claim since the parties to the Aggregate 

                                           
70 OWA Application at para 9. 
71 OWA Brief at para 13. 
72 Industry Applicants Application at para 13. 
73 Industry Applicants Application at para 17(a). 
74 Industry Applicants Brief at para 14. 
75 Trustee SOC at "Remedy Sought" 1-2. 
76 Transcript of Proceedings dated November 8, 2018 at 66/39-67/2, in which Mr. de Waal stated: "So, we′re not talking 
about other surrounding transactions, the whole spectrum of transactions that were put together. We′re just dealing 
with the transfer where the debtor was a party and that's why we say the Trustee is limited and section 96 is limited 
to the one transaction in this case which constituted that transfer of undervalue which was the asset sale." 
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Transaction were patently acting at arm's length and the Aggregate Transaction did not occur 
within one year of the bankruptcy event.77 

2. The OWA and the Industry Applicants' seek to transform the Court into 
a "political arena"  

69. If the Proposed Intervenors are allowed to intervene, it will turn this private dispute before 
the Court into a political arena. Their intervention would hinder the resolution of this dispute by 
diverting the Court's attention (and the parties' resources) away from the subject matter of the 
dispute towards debating the Legislature's choice of regulatory regime.   

70. The OWA and the Industry Applicants seek to argue the Aggregate Transaction should be 
set aside because of the alleged indirect impact it has on the OWA (and, even more indirectly, on 
the Industry Applicants), and the supposed threat to the integrity of the regulatory regime in 
Alberta. For example, the Industry Applicants propose to make submissions on "the direct and 
indirect impacts of tolerating the Transactions upon the OWA".78 Whether the OWA or the 
Industry Applicants have any unique perspective or expertise on this issue is irrelevant because 
this is not the subject matter of this dispute. These issues have no bearing on whether the Asset 
Transaction violated s. 96 of the BIA.  

71. Ms. Rose's Brief sets out in detail why the OWA is not a proper intervenor, including that 
it is not a regulator and the inappropriateness of it making submissions regarding the regulatory 
regime. The Perpetual Energy Defendants adopt those arguments, and will not repeat them here. 

72. In any event, these are issues for the Legislature and the AER to resolve, not the Court. 
As Justice Nixon observed: 

…[S]earching for some overarching and unarticulated policy and using such an 
inferred policy to override the Asset Transaction would inappropriately place the 
formulation of a contract in the hands of the judiciary. Absent a specific legislative 
framework that requires me to execute such task, it is inappropriate for me to do 
so… I also note that absent a specific legislative framework directing such an 
undertaking, the execution of such a task would be of general concern because of 
the indeterminate effect it would have on the business community.79 

                                           
77 Reasons at paras 55, 85, 314,  
78 Industry Applicants Application at para 16(d). 
79 Reasons at para 284. 
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73. The Proposed Intervenors are in the wrong forum. In substance, they are asking this 
Court to assume the role of the Legislature to fill what the Proposed Intervenors perceive is a gap 
in the regulatory regime. The submissions they wish to make are policy-based. They are premised 
on a claim that the Aggregate Transaction—which complied with the regulatory regime— 
somehow threatens that regime and "send[s] a message to producers".80  

74. For example, the Industry Applicants' proposed submissions include "[t]he direct and 
indirect impacts of tolerating the Transactions upon the OWA, the Levy, and Alberta's regulatory 
regime".81 Cenovus' affiant states that "the Court's determination in the BIA Application would 
effectively sanction similar obligation dispensing schemes, and provide guidance to Alberta's oil 
and gas industry on methods of avoiding municipal taxes, and escaping abandonment and 
reclamation obligations."82 And Torxen's affiant states that it seeks to make submissions regarding 
"similar duty-evading schemes, and the consequential pressure that will be placed on all industry 
members to adopt similar strategies. Insolvency will be incentivized…".83  

75. These are not matters for the Court to resolve in this Action. Even if there is a perceived 
gap in the regulatory regime, only the Legislature or the AER are properly suited to consider the 
polycentric policy factors involved to amend a complex regulatory scheme.  

76. The Proposed Intervenors' floodgate arguments are also irrelevant and without merit. It 
is speculative at best to assume, as the Industry Applicants do, that "other industry members 
may be compelled to implement similar strategies"84 (especially since that is not even suggested 
in the Trustee SOC). The Proposed Intervenors have provided no evidence that transactions like 
the Aggregate Transaction are rampant, nor have they provided any evidence of parallel lawsuits 
raising the same issues. In any event, the AER has publicly announced that it has "made changes 
in [its] processes to reduce the likelihood of a similar situation occurring in the future."85 

                                           
80 De Pauw Affidavit at para 14. 
81 Industry Applicants Application at para 16(d). 
82 Jackson Affidavit at para 33. 
83 Brannan Affidavit at para 19.  
84 Industry Applicants Application at para 12(b). 
85 See Rose Brief. 
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3. More widening the l is – the Proposed Intervenors want to take the 
litigation away from the Parties 

77. Intervenors cannot "take the litigation away" from the parties,86 yet both the OWA and 
the Industry Applicants make arguments that go beyond what the Trustee has alleged, thus 
widening the lis.  

78. First, the OWA and the Industry Applicants allege motivations to the Perpetual Energy 
Defendants in negotiating and agreeing to the Aggregate Transaction.  

79. The OWA attributes intent to the Perpetual Energy Defendants that the Trustee does not, 
claiming, among other things, that "the Transactions appear to have been concluded for the 
express purpose of avoiding municipal taxes, and shedding abandonment and reclamation 
obligations"87 and  "carefully engineered to avoid the requirement of AER approval".88 Similarly, 
the OWA argues that transactions made for the purposes of avoiding AROs threaten the integrity 
of the regulatory system.89  The OWA also alleges the existence of: "multiple, sequential 
transactions, with a stated purpose to avoid abandonment, reclamation, and other obligations" 
and "transactions made to avoid abandonment and reclamation obligations."90 The Trustee SOC 
does not make such allegations. For a non-party to make them now is offensive and malicious. 

80. Similarly, the Industry Applicants seek to make submissions about "the apprehension of 
industry members in permitting the purposeful evasion of abandonment and reclamation 
obligations through multiple, sequential, transactions, concluded by insolvency."91 Cenovus' 
affiant references "such transactions to avoid liabilities"92 and Torxen's affiant states: "Torxen 
seeks to make submissions regarding the Court's potential sanction of similar duty-evading 
schemes."93 The intentional evasion of AROs is not an issue in this Action. The Trustee SOC does 
not make such allegations. The Court therefore does not need to hear about the "apprehension 
of industry members". These allegations from other companies purporting to speak on behalf of 
the "industry" are equally offensive and malicious. 

                                           
86 Canadian Broadcasting at para 19 [Tab 15]. 
87 OWA Application at para 6(a); OWA Brief at para 12; De Pauw Affidavit at para 11(a).  
88 OWA Application at para 6(b); OWA Brief at para 12; De Pauw Affidavit at para 11(b).  
89 OWA Application at para 10(c); OWA Brief at para 22; De Pauw Affidavit at para 16(c). 
90 OWA Brief at paras 25(b)-(c). 
91 Industry Applicants Application at para 16(b). 
92 Jackson Affidavit at para 34. 
93 Brannan Affidavit at para 18.  
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81. Second, the Industry Applicants seek to argue that the "Transactions are a significant and 
material departure from industry standards."94 The Trustee SOC does not make such an 
allegation. Nor is it an element of the BIA Claim. 

82. The Municipalities also stray into changing the lis between the parties. For example, the 
Counties' Brief states, incorrectly, that a consideration in the BIA Claim is "whether there was an 
intent to defraud, defeat or delay a creditor."95 This is wrong: the Trustee SOC does not make 
that allegation. It is presumptuous, offensive and malicious for certain municipalities, particularly 
those to whom PEOC/Sequoia paid all its property taxes through to the end of 2016, to make 
suggestions of fraud.  

83. These issues simply aren't on the table. They also ignore the evidence before the Court 
regarding the Defendants' reasons and motivations for the Asset Transaction, set out in Ms. Rose's 
Brief.96   

4. The Municipalities are not necessary – explaining the Municipal 
Government Act and how the tax structure works 

84. The Counties' Brief states: "the s. 96 issue, itself, is one for the Trustee alone and the 
Municipalities would not become involved in the Lis between the parties to the action."97 That in 
itself is fatal to their applications.  

85. The Municipalities Applications do not set out the issues on which they seek to intervene 
or the topics they seek to address. 

86. Their written submissions state they will "assist the court in coming to a more fulsome 
understanding of how the taxing structure works"98 and cite provisions of the Municipal 
Government Act regarding such things as the creation of a tax debt and the remedy for recovering 
unpaid taxes.99 As Rowbotham J.A. stated in Stewart Estate: "To the extent that there is other 
jurisprudence, the applicant may wish to bring this to the appellants' attention. But this is not a 

                                           
94 Industry Applicants Brief at paras 11(d), 16(a). 
95 Counties Brief at para 22.  
96 Rose Brief; Transcripts from Cross-Examination of Ms. Rose on October 26, 2018 at 10/15-11/13. 
97 Counties Brief at para 30. 
98 Counties Brief at para 6.  
99 Counties Brief at paras 9-15; Opportunity/Lamont Brief at paras 8(d) 
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fresh perspective or the type of particular expertise that would warrant granting an application 
to intervene."100  

87. The Trustee, the Perpetual Energy Defendants and this Court accept that taxes can 
constitute debts. This is not an issue before this Court. No expertise is required. 

5. The Municipalities seek to introduce immaterial evidence 

88. The Municipalities' primary reason for seeking intervention appears to be to introduce 
evidence on the basis that they are "in the best position to provide evidence with respect to the 
taxes owing… as well as the timing of any agreement to defer taxes owing."101 But intervenors 
must take the record as they find it.102 That is partly why intervention isn't appropriate at first 
instance: the parties must be able to define the issues and the evidence on which they will be 
decided.103 Even if the Municipalities' fresh evidence offers some utility, which it doesn't, "the 
ability to provide useful evidence is not, in itself, a sufficient justification since that evidence could 
be made available to one of the parties".104 The Trustee could have consulted the Municipalities. 
It either chose not to or decided not to use the information they provided. 

89. It is inappropriate for a non-party to be given the opportunity to introduce evidence on 
an element of the Plaintiff's claim. The Plaintiff, not non-parties, must prove its case. As Two Hills, 
Clearwater, Minburn and Camrose state: "it is the Trustee, and only the Trustee that can bring 
an application under s. 96."105 The Trustee can introduce any relevant evidence it sees fit 
regarding property taxes. 

90. The property taxes listed in the Counties Application as in arrears "[a]s of the date of this 
application"106 are irrelevant. The relevant issue is the 2016 property taxes levied at the time of 
the Asset Transaction, and whether those taxes have been paid.107 Clearwater, Minburn and 
Camrose filed no evidence in support of their application. The affiant for Two Hills states her 

                                           
100 Stewart Estate at para 13 [Tab 6].  
101 Opportunity/Lamont Application at para 27 (emphasis added). 
102 Stewart Estate at para 10 [Tab 6]; Yale Indian Band at paras 17-19 [Tab 11]. 
103 Papaschase at para 6 [Tab 3]. 
104 Anishinaabe Nation v Ontario (Minister of Energy), 2013 ONSC 5089 at paras 37, 43 [Tab 16].  
105 Counties Brief at para 21. See also para 3.  
106 Counties Application at para 8. 
107 Affidavit of Ms. Rose filed October 19, 2018, Exhibit Z. 
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belief that those three municipalities: "had no tax debts in October 2016".108 2016 taxes levied 
by Minburn and Camrose were paid in full.109 There were no Goodyear Assets in Clearwater's 
jurisdiction and therefore no taxes levied against PEOC. 

91. While three Municipalities have tendered evidence regarding 2016 taxes, their evidence is 
unhelpful because they did not identify the taxes they levied on PEOC in respect of the 2016 
taxation year with the Goodyear Assets that formed part of the Asset Transaction. And the 
Municipalities represent only some of the 24 municipalities that levied taxes on PEOC—their 
evidence alone is not helpful. Their evidence is also of little value given the evidence already 
before the Court. The differences are insignificant: 

 Taxes levied on PEOC in 2016 2016 taxes paid 2016 taxes outstanding 
 Municipality re: 

Goodyear and 
KeepCo Assets 

Perpetual Energy 
Defendants re: 
only Goodyear 

Assets 

Municipality Perpetual 
Energy 

Defendants 

Municipality Perpetual 
Energy 

Defendants 

Opportunity $982,417110 
$408,818111 

$1,391,236112 

$1,227,006113 Agreed $463,745114 Agreed $927,491115 

Lamont $909,242116 $902,319117 Agreed $303,553118  Agreed $605,689119 
Two Hills $921,116120 $920,494121 Agreed paid in full122 Agreed $0123 

 

92. This Court already found "the relevant outstanding municipal property tax to be in the 
amount of $1,560,890.124 That is the sum of the balance outstanding of 2016 municipal taxes 
related to the Goodyear Assets owed to Opportunity ($927,491, as agreed), Lamont ($605,689, 

                                           
108 Affidavit of Cheryl McRae sworn July 14, 2020 (McRae Affidavit) at para 9.  
109 Rose Affidavit, Exhibit Z. 
110 Schonken Affidavit at para 4. 
111 Schonken Affidavit at para 9.  
112 This adds both the amounts that Opportunity states it levied against PEOC and Perpetual: Schonken Affidavit at 
paras 4, 9, 17. 
113 Rose Affidavit, Exhibit Z. 
114 Schonken Affidavit at para 19; Rose Affidavit, Exhibit Z. 
115 Rose Affidavit, Exhibit Z. According to Opportunity, it levied $1,391,236 in 2016 municipal property taxes, out of 
which $463,475 was paid. $1,391,236 less $463,475 is $927,491. 
116 Malysh Affidavit, at para 4. 
117 Rose Affidavit, Exhibit Z. 
118 Malysh Affidavit, at para 11; Rose Affidavit, Exhibit Z.  
119 Rose Affidavit, Exhibit Z. According to Lamont, it levied $909,242 in 2016 municipal property taxes, out of which 
$303,553 was paid. $909,242 less $303,553 is $605,689. 
120 Counties Application at para 9. 
121 Rose Affidavit, Exhibit Z. 
122 McRae Affidavit at para 7, except for "unquantified penalties." Rose Affidavit, Exhibit Z. 
123 McRae Affidavit at para 7, except for "unquantified penalties". 
124 Reasons at para 334. 
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as agreed), and Athabasca County ($27,628).125 Those were the three municipalities that entered 
into 3-year tax payment plans with Sequoia after the Asset Transaction.126 

93. In any event, the Asset Transaction did not affect the Municipalities and setting aside the 
Asset Transaction will not improve the situation for the Municipalities. PEOC/Sequoia was the 
assessed taxpayer for the Goodyear Assets before and after that transaction.  

94. It is also telling that the Municipalities, without supporting evidence, appear to take issue 
with uncontradicted facts: 

(a) they assert that there is an "inability to sell a number of wells and associated 
facilities and pipelines in the sale process commenced by the Trustee."127 The 
Trustee's evidence is that it has not even attempted to sell the Goodyear Assets.128 

(b) they assert that "a substantial portion" of Sequoia's assets will not be sold despite 
the Trustee's "extensive marketing efforts".129 There have been no marketing 
efforts.130  

(c) They assert the Goodyear Assets were "unproductive"131 notwithstanding that 
production from those assets was approximately 35 MMcf/d at the time of the 
Asset Transaction.132 

95. While not justifying intervention, there is one aspect of the Municipalities' evidence that 
is relevant. Opportunity and Lamont provided detailed tax rolls (the other municipalities did not). 
That evidence shows that the Goodyear Assets within those jurisdictions were assessed as having 
value almost twenty times greater than the Trustee's opinion of value of all the Goodyear Assets 
located in 24 jurisdictions: 

                                           
125 Rose Affidavit, Exhibit Z. 
126 Rose Affidavit at paras 70-71, Exhibits Z-BB; Schonken Affidavit at paras 17-18; Malysh Affidavit at paras 9-10. 
127 Opportunity/Lamont Application at para 28.  
128 CA Security for Costs Reasons at para 30 [Tab 12]; Darby Transcripts at 39/22-26, 42/9-12 and 74/11-27. 
129 McRae Affidavit at para 19: "a substantial portion of the assets of Sequoia will not be successfully sold as part of 
the liquidation undertaken by the Trustee despite extensive marketing efforts." 
130 CA Security for Costs Reasons at para 30 [Tab 12]; Darby Transcripts at 39/22-26, 42/9-12 and 74/11-27. 
131 McRae Affidavit at para 12. 
132 Rose Affidavit at para 19. 
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 Gross PEOC 
Opportunity $58.83 million 
Lamont $40.14 million 
Total $98.97 million 

 

96. It is also telling that the Municipalities do not seek to intervene on the issue of the 
Goodyear Assets' assessed value, even though the value of the assets is relevant to the BIA Claim. 
Otherwise, on relevant issues still before this Court, the Municipalities have nothing to add. 

6. The Proposed Intervenors delayed seeking intervention 

97. Waiting two years before seeking to intervene is inexcusable.  

98. As the Federal Court of Appeal explained in ViiV Healthcare ULC v Teva Canada Ltd,133 
timeliness is key: 

Even if I were persuaded that granting the Association intervener status would 
introduce difference insights and perspectives, I would be concerned about the 
Association's delay in bringing this motion. 

Having had an affidavit of one of its senior officers filed in the Federal Court, the 
Association was well aware of this proceeding and the issues in it. The notice of 
appeal in this Court was filed on October 7, 2014. Soon after the filing of the notice 
of appeal, the parties sought to expedite the appeal process. This Court agreed that 
the appeal should be expedited and issued an order expediting it. The Association 
filed its motion to intervene on January 13, 2015 after most of the memoranda of 
fact and law had been filed. 

One of the factors to consider on a motion such as this is its timeliness: 

Is the proposed intervention inconsistent with the imperatives in Rule 3, namely 
securing "the just, most expeditious and least expensive determination of every 
proceeding on its merits"? For example, some motions to intervene will be too 
late and will disrupt the orderly progress of a matter. Others, even if not too 
late, by their nature may unduly complicate or protract the proceedings. 
Considerations such as these should now pervade the interpretation and 
application of procedural rules: . . . 

Quite aside from those considerations, the timeliness of a motion to intervene 
can shed light on the other factors to be considered. Those really 
concerned about a proceeding, who have much to say about it, and who 
are concerned that no one else will say it, proceed quickly. Here, that is not 
the case, and the Association has not explained its delay.134 

                                           
133 ViiV Healthcare ULC v Teva Canada Ltd, 2015 CAF 33 (Teva Canada) [Tab 17]. 
134 Teva Canada at paras 8-11 (emphasis added) [Tab 17]. 
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99. In another case, "several months delay"135 was a significant consideration militating 
against granting permission to intervene. 

100. The Proposed Intervenors have been well aware of this Action and the issues it involves 
since the inception of the lawsuit: 

(a) the OWA knew about the Aggregate Transaction and the Asset Transaction when 
Sequoia filed its Notice of Intention to Make a Proposal in March 2018—five months 
before the Trustee filed its Statement of Claim—and "sought additional 
information" from the Trustee following that event;136 

(b) two of the three Industry Applicants have an officer acting as a director of the 
OWA; 

(c) Opportunity and Lamont have "always…. support[ed] the Trustee's action",137 and 
its Brief concedes: "Lamont and Opportunity acknowledge they were aware of this 
action soon after it was commenced by the Trustee;"138  

(d) counsel for Two Hills, Clearwater, Minburn and Camrose advised the Court at the 
Case Management Meeting on July 14, 2020 that they have "certainly" been 
"aware" of this Action and the BIA Claim since its inception; and 

(e) two of the three Industry Applicants have an officer acting as an inspector of the 
estate—not only did they know about this lawsuit; they approved it.139 

101. Despite that knowledge, and the Proposed Intervenors' alleged keen interest in the 
outcome of this litigation, the OWA waited until June 16, 2020, to give notice of its intention to 
intervene and did not send the Defendants the OWA Application until June 30, 2020—just one 
month before the re-scheduled hearing of the Second Summary Dismissal Application. The other 

                                           
135 Prophet River at paras 15, 23 [Tab 10]. 
136 De Pauw Affidavit at para 9. 
137 Malysh Affidavit at para 22; Schonken Affidavit at para 29. 
138 Opportunity/Lamont Brief at para 10.  
139 Minutes of First Meeting of Creditors appointing Trevor Kratz of CNRL and Kendall Dilling of Cenovus Energy as 
inspectors, available online: <https://www.pwc.com/ca/en/car/sequoiaresources/assets/sequoiaresources-
007_042018.pdf>.  

https://www.pwc.com/ca/en/car/sequoiaresources/assets/sequoiaresources-007_042018.pdf
https://www.pwc.com/ca/en/car/sequoiaresources/assets/sequoiaresources-007_042018.pdf
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Proposed Intervenors did not provide their Intervenor Applications until directed to do so by the 
Court. 

102. Delay is especially a factor militating against intervention when the delay goes 
unexplained.140 The Proposed Intervenors have not explained their delay—other than to complain 
that they did not like the result of this Court's decision striking or dismissing all but the BIA 
Claim—because there is no explanation. 

7. Interventions will cause further delay and prejudice the Defendants 

103. Delay weighs against permitting intervention.141  

104. Intervention by any of the Proposed Intervenors would compound the costs and 
complexity of this already expensive and protracted litigation. This Action has been outstanding 
for nearly two years, over which the Defendants have collectively incurred over $1.5 million in 
legal costs.142 Allowing the Proposed Intervenors' to join the fray would defeat a central purpose 
of the Rules of Court: to facilitate the quickest means of resolving disputes at the least 
expenses.143  

105. Both the Defendants and the Trustee have expressed the urgency of this dispute and the 
need for a quick resolution.144 

106. Since the Trustee commenced this Action, oil and gas prices have declined dramatically, 
the COVID-19 pandemic has severely impacted all energy participants, and the Perpetual Energy 
Defendants' business has suffered.145 

                                           
140 Canada (Attorney General) v. Canadian Doctors for Refugee Care, 2015 CAF 34 at para 29 [Tab 18]; Prophet River 
at para 15 [Tab 10]. 
141 Stewart Estate at para 5 [Tab 6].  
142 Affidavit of Ms. Rose filed May 1, 2020 at paras 6 and Exhibits A, B. The Defendants' incurred legal costs totaled 
$1,455,434 as at May 1, 2020, and that excludes costs associated with the appeals.    
143 Rules of Court at r. 1.2(2)(b) [Tab 19]. 
144 See for example:  Affidavit of Mark Schweitzer filed May 5, 2020 at para. 15 and Exhibit C (Letter from De Waal 
Law to Court of Appeal, dated September 12, 2019). 
145 Letter from BD&P to Justice Nixon dated July 8, 2020. 



28 

 

E. Intervention in the Security for Costs Application 

107. The Industry Applicants amended their application and now seek to intervene in the 
Security for Costs Application. Their stated reason is "to require the Trustee to post security for 
costs… will prevent the continuance of the BIA Claim."146  

108. There is no evidence to support this assertion. If there was any truth to that, presumably 
the Trustee would have presented that evidence. It did not. When the Court of Appeal ordered 
the Trustee to post $240,000 in security for costs, it did. In any event, the subject matter of that 
application is very simple: whether the Plaintiff is likely to be unable to pay a costs award against 
it in this litigation. Not even the Industry Applicants pretend to have any special or different 
expertise on that subject. The Trustee and its counsel are able to argue such a simple procedural 
motion about whether the estate will be able to pay a cost award without the assistance from the 
Industry Applicants.  

F. If any of the applications are granted, what are the terms and conditions of the 
intervention? 

109. If the Court grants any of the Proposed Intervenors permission to intervene, then the 
Perpetual Energy Defendants propose the following terms and conditions: 

(a) intervention is limited to the Second Summary Dismissal Application—not the costs 
applications, the Security for Costs Application, or the balance of the Action;  

(b) written submissions limited to 10 pages per separately represented intervenor with 
the Perpetual Energy Defendants having a right to provide responding written 
submissions; 

(c) oral submissions limited to 15 minutes per separately represented intervenor; 

(d) all submissions must be limited to the specific topics for which permission is 
granted; and 

(e) the intervenors take the evidentiary record as is. 

                                           
146 Industry Applicants Brief at paras 5(e) and 33(d). 
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V. RELIEF SOUGHT 

110. The Perpetual Energy Defendants seek an order: 

(a) dismissing the Intervenor Applications; 

(b) granting costs against the Proposed Intervenors; and 

(c) such further and other relief as the Court deems appropriate. 

 

July 17, 2020 

RESPECTFULLY SUBMITTED. 

BURNET, DUCKWORTH & PALMER LLP 
 
 
 
Per: 

 

 D.J. McDonald, Q.C. / Paul G. Chiswell / 
Michael Deyholos 

 Counsel for the Perpetual Energy Defendants 
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D.B. Nixon J.:

I. Introduction

1      A summary of my decision in this case was given orally on Thursday, August 15, 2019 from the bench. I advised the parties
that I would be issuing written reasons. The detailed reasons and conclusions are provided below. If there are any discrepancies
between the brief oral reasons provided and this written decision, this written decision takes precedence.

2      The Applicant, PriceWaterhouseCoopers Inc, is the trustee in bankruptcy (the "Trustee" or "PWC") of the Estate of Sequoia
Resources Corp ("Sequoia Resources"). Sequoia Resources was formerly known as Perpetual Energy Operating Corp ("PEOC").

3      The Trustee commenced an action by way of a Statement of Claim (the "Trustee SOC"). The Trustee seeks an order declaring
a particular sale of assets (the "Asset Transaction") void as against the Trustee. Alternatively, the Trustee seeks judgment for
an amount not less than $217,570,800 based on the application of section 96(1) of the Bankruptcy and Insolvency Act, RSC
1985, c B-3 [BIA].

4      The Defendants to the Trustee SOC are Perpetual Energy Inc ("Perpetual Energy"), Perpetual Operating Trust ("POT") and
Perpetual Operating Corp ("POC") (collectively, the "Perpetual Energy Defendants") and Ms. Susan Riddell Rose ("Ms. Rose").

II. Issues

5      I have framed the issues as follows.
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A. Was the Asset Transaction an arm's length transfer for purposes of section 96(1) of the BIA (the "BIA Claim")?

B. Is the Trustee a "complainant" that is entitled to bring an oppression claim under section 242 of the Alberta Business
Corporations Act, RSA 2000, c B-9 [ABCA] (the "Oppression Claim")?

C. Should the claim by the Trustee for relief on the grounds of public policy, statutory illegality, and equitable rescission
be struck (the "Public Policy Claim")?

D. Is the release a complete bar to the claims against Ms. Rose (the "Release Issue")?

E. Did Ms. Rose breach her fiduciary duty and duty of care owed to PEOC by approving the Asset Transaction ("Director
Claim")?

III. Facts

6      Perpetual Energy is a public company. It holds all of the shares in PEOC, and is the sole beneficiary of the POT.

7      Ms. Rose was a director and shareholder of Perpetual Energy. Prior to October 1, 2016, she was also the sole director
of PEOC.

8      PEOC was the trustee of POT until October 1, 2016. Prior to that date, PEOC had no assets or operations, and existed
solely to act as the trustee for POT.

9      POT held a beneficial interest in various oil and gas properties and related assets (the "Trust Assets"). A subset of the Trust
Assets included a large number of gas wells as well as certain other properties in Alberta identified for disposition (collectively,
the "Goodyear Assets").

10      In its capacity as trustee for POT, PEOC held the legal interests and licenses for the Goodyear Assets.

11      During the first six months of 2016, Perpetual Energy decided to sell the Goodyear Assets. It solicited over ten potential
third party buyers in respect of the Goodyear Assets.

12      Confidentiality agreements were entered into with four parties concerning the Goodyear Assets. Those confidentiality
agreements permitted the third parties to conduct due diligence, and review the information in the data room established by
Perpetual Energy.

13      Perpetual Energy provided multiple presentations to prospective purchasers. These presentations included: (i) the
analysis of recently implemented operating models; (ii) a system of abandonment and reclamation activities and results; and
(iii) workover, recompletion and drilling opportunities with respect to the Goodyear Assets.

14      Perpetual Energy and Kailas Capital Corp ("Kailas Capital") entered into a letter of intent dated July 7, 2016 (the "Kailas
LOI"). The Kailas LOI was non-binding, and was issued by Kailas Capital to Perpetual Energy. Kailas Capital incorporated
1986114 Alberta Inc ("198Co") to effect its business strategy.

15      The Kailas LOI informed Perpetual Energy that Kailas Capital had participated in numerous successful transactions in
Canada over the past 12 months, and that it managed producing energy assets in Canada.

16      The Kailas LOI also stated that Kailas Capital desired to minimize commodity price risk. Consistent with that expressed
desire, the Kailas LOI stipulated that concurrent with the signing of the "Definitive Agreement", Perpetual Energy would enter
into commodity price risk management contract to secure price protection (the "Gas Marketing Contract").

17      The sale of the Goodyear Assets from Perpetual Energy to Kailas Capital was effected though the following steps
(collectively, the "Aggregate Transaction"):
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(a) POT sold its beneficial interest in the Goodyear Assets to PEOC in the Asset Transaction. This step was effected through
an asset purchase agreement dated October 1, 2016 (the "Asset Purchase Agreement"). The Asset Purchase Agreement
caused the legal and beneficial interest in the Goodyear Assets to be combined in PEOC.

(b) Except for a 1% interest in the legal title to four East Edson wells (the "Retained Assets"), PEOC transferred legal title
to all the remaining POT assets to POC. This transaction was effected because POC was the new trustee for POT.

(c) Perpetual Energy sold all of the shares in PEOC to 198Co (the "Share Transaction"). The Share Transaction was effected
through a share purchase and sale agreement dated September 26, 2016 (the "Share Purchase Agreement").

(d) Rose resigned as the sole director of PEOC.

(e) PEOC changed its name to "Sequoia Resources Corp" ("Sequoia Resources").

(f) POC requested the transfer of the Retained Assets.

18      The Aggregate Transaction was completed on October 1, 2016. In the course of the Aggregate Transaction, the "Resignation
& Mutual Release" was negotiated and signed by the parties (the "Release").

19      During the 17 months following the Aggregate Transaction, Sequoia Resources (formerly PEOC) operated the Goodyear
Assets. In a public letter to its stakeholders issued in March 2018, Sequoia Resources reported that during the first 11 months
of operations after October 1, 2016, the corporation steadily increase its production and reduced its overall environmental
liabilities. In that same letter, Sequoia Resources also reported that it ranked fifth in the Province of Alberta in terms of
reclamation certificates received for the period October 1, 2016 to December 31, 2017.

20      On March 23, 2018, PWC was appointed the Trustee in Bankruptcy of PEOC, being the date on which the corporation
assigned itself into bankruptcy.

IV. The Pleadings

21      The Trustee filed the Trustee SOC on August 2, 2018. On that same date, the Trustee filed an application for relief (the
"Trustee Application") and the affidavit of Mr. Paul J. Darby (the "Darby Affidavit"). The relief sought in the Trustee Application
paralleled the relief sought in the Trustee SOC.

22      The claims in the Trustee SOC are grounded on four approaches: (i) An alleged transfer at undervalue, which the Trustee
asserts violated section 96 of the BIA. This is the BIA Claim. (ii) The alleged application of the oppression provisions of the
ABCA. This is the Oppression Claim. (iii) An alleged violation of public policy, statutory illegality and equitable grounds. This
is the Public Policy Claim. (iv) An alleged breach by Ms. Rose of her duties as the sole director of PEOC at the time of the
Asset Transaction. This is a combination of the Release Issue and the Director Claim described above (collectively, the "Breach
Claim").

23      The Defendants filed two separate Statements of Defence. One Statement of Defence was filed by the Perpetual Energy
Defendants. The other Statement of Defence was filed by Ms. Rose.

24      The Defendants also filed four applications (collectively, the "Defendants' Applications"), two of which were "Stay
Applications". The other two were "Summary Dismissal and Strike Applications" (collectively, the "Summary Dismissal
Applications").

V. Remedies Sought by the Defendants

25      The parties agreed that the Summary Dismissal Applications filed by the Defendants would be heard before the Trustee
Application. Concerning the Stay Applications filed by the Defendants, they were to be addressed only if any of the Trustee's
claims survived the Summary Dismissal Applications.

mdeyholos
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26      The Defendants seek remedies under two different provisions of the Alberta Rules of Court, AR 124/2010 (the "Rule"
or "Rules"). In numerical sequence, those provisions are as follows.

a. Pursuant to Rule 3.68, the Defendants seek to strike various claims made by the Trustee.

b. Pursuant to Rule 7.3, the Defendants seek to summarily dismiss various claims made by the Trustee.

27      I first review the law concerning the striking of pleadings, including the limits of Rule 3.68(3), followed by a review of the
current state of the law concerning summary dismissals. This is necessary because of the recent judicial developments emanating
from Weir-Jones Technical Services Incorporated v. Purolator Courier Ltd., 2019 ABCA 49 (Alta. C.A.) [Weir-Jones].

A. Striking Pleadings

1. Background

28      Striking claims that disclose no reasonable prospect of success is a valuable housekeeping measure. Striking claims in
appropriate circumstances is essential to effective and fair litigation. It unclutters proceedings and weeds out hopeless claims. It
also provides claims that have some chance of success a better opportunity to go on to trial on a timely basis: Knight v. Imperial
Tobacco Canada Ltd., 2011 SCC 42 (S.C.C.) at paras 19 and 20 [Knight].

29      Striking claims is also consistent with the underlying philosophy of the Rules. That philosophy is to identify the real
issues, and to facilitate the quickest means of resolving a claim at the least expense: Grenon v. Canada Revenue Agency, 2017
ABCA 96 (Alta. C.A.) at para 7 [Grenon].

30      In summary, striking claims promotes litigation efficiency, reduces time and cost, and contributes to justice by permitting
all stakeholders to focus on the serious claims: Knight at para 20. Notwithstanding the attractiveness of Rule 3.68, it is applied
sparingly. It is often misused to strike out claims that are only probably bad, but not certainly bad: William A Stevenson &
Jean E Côté, Alberta Civil Procedure Handbook, 2019 ed by Jean E Côté, F F Slatter & Vivian Stevenson (Edmonton: Juriliber,
2019) vol 1 [Stevenson & Côté 2019] at 3-123.

2. The Law

31      The Rules provide that a claim or part of a claim may be struck if it discloses no reasonable claim: r 3.68. The relevant
provisions of the Rules read as follows:

Court Options to Deal With Significant Deficiencies

3.68(1) If the circumstances warrant and a condition under subrule (2) applies, the Court may order one or more of the
following:

(a) that all or any part of a claim or defence be struck out;

(b) that a commencement document or pleading be amended or set aside;

(c) that judgment or an order be entered;

(d) that an action, an application or a proceeding be stayed.

(2) The conditions for the order are one or more of the following: ...

(b) a commencement document or pleading discloses no reasonable claim or defence to a claim; ...

(3) No evidence may be submitted on an application made on the basis of the condition set out in subrule (2)(b).

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2047480018&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2025791726&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2041313673&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2041313673&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2025791726&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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32      When considering an application under Rule 3.68(2)(b), "the Court must accept the allegations of fact as true expect to
the extent the allegations are based on assumptions or speculations or where they are patently ridiculous or incapable of proof":
Grenon at para 6. In other words, the decision must be based only on (i) the facts alleged in the commencement document, which
must be assumed to be true for the purpose of disposing of the application; and (ii) the applicable statutory and common law:
HOOPP Realty Inc. v. Guarantee Co. of North America, 2015 ABCA 336 (Alta. C.A.) [HOOPP Realty] at para 25, Wakeling
JA, concurring.

33      In the course of assessing the application of Rule 3.68(3), the following judicial guidelines should be considered:

a. A Chambers Judge may consider "the content of any document referred to in a statement of claim because it is part of
the statement of claim": HOOPP Realty at footnote 5, Wakeling JA, concurring.

b. A Chambers Judge "must ask whether the assumed facts and the state of the existing law or potential changes in the
law considered together lead to the conclusion that the plaintiff's prospects of success are extremely low": HOOPP Realty
at footnote 8, Wakeling JA, concurring.

c. A Chambers Judge may consider "the underlying litigation context of a claim, even one which does not give rise to a
novel cause of action": HOOPP Realty at para 19. On this particular point, the majority in HOOPP Realty suggest that the
Court may go "outside the contents of the Amended Statement of Claim", albeit short of evidence. The debate in HOOPP
Realty was whether it was open to the chambers judge to consider the fact that the principal debtor in another case had been
released from its obligations to HOOPP, as had been confirmed in 2014 ABCA 20 (Alta. C.A.). At footnote 4, Wakeling
JA is more categoric, and states that "[n]o other facts may be introduced by way of affidavits or judicial notice".

d. A Chambers Judge may consider a range of factors when considering the test for striking pleadings: NEP Canada ULC
v. MEC OP LLC, 2014 ABCA 140 (Alta. C.A.) at para 16. The factors that can be considered include the clarity of the
factual pleadings and the case law.

34      The rule that the material facts in a statement of claim must be taken as true for the purpose of determining whether it
discloses a reasonable cause of action is not absolute. Judicial comments in this regard are as follows:

a. The Supreme Court of Canada has stated that the rule that the material facts in a statement of claim must be taken as true
for the purpose of determining whether it discloses a reasonable cause of action does not require that allegations based on
assumptions and speculations be taken as true: Operation Dismantle Inc. v. R., [1985] 1 S.C.R. 441 (S.C.C.) at para 27.
The Supreme Court in that case went on to state that "[t]he very nature of such an allegation is that it cannot be proven to
be true by the adduction of evidence. It would, therefore, be improper to accept that such an allegation is true. No violence
is done to the rule where allegations, incapable of proof, are not taken as proven": Operation Dismantle at para 27.

b. The Court of Queen's Bench of Alberta has stated that types of "[a]llegations that are not assumed to be true include
those based purely on assumptions and speculation and those that are incapable of proof": PR Construction Ltd v. Colony
Management Inc, 2017 ABQB 600 (Alta. Q.B.) at para 29.

c. In the context of considering Rule 9-5(1) of the B.C. Supreme Court Civil Rules (which parallels Rule 3.68), the Supreme
Court in that province stated that when determining "... whether it is plain and obvious the statement of claim does not
disclose a reasonable cause of action ..., facts are considered true; assumptions and speculations are not": McGregor v.
Holyrood Manor, 2014 BCSC 679 (B.C. S.C.) at para 10; see also Honborg v. Private Career Training Institutions Agency,
2015 BCSC 965 (B.C. S.C.) at para 32; Dempsey v. Envision Credit Union, 2006 BCSC 750 (B.C. S.C.) at para 7; and
McDaniel v. McDaniel, 2009 BCCA 53 (B.C. C.A.) at para 22.

d. Courts have expressed the need for caution on this point. For example, the B.C. Court of Appeal has stated that great
caution must be taken in relying on Operation Dismantle as a "general authority" that allegations in pleadings should
be weighed as to their truth in proceedings of this kind: Young v. Borzoni, 2007 BCCA 16 (B.C. C.A.) at para 30.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2041313673&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2037534735&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2037534735&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
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Notwithstanding that caution, the B.C. Court of Appeal went on to state that its consideration of the authorities led it "... to
the conclusion that it is not fundamentally wrong to look behind the allegations in some cases": Borzoni at para 30. It drew
this inference "...from the statement of Estey J in Operation Dismantle that the 'rule ... does not require that allegations
based on assumptions and speculation be taken as true. ... No violence is done to the rule where allegations, incapable of
proof, are not taken as proven'": Borzoni at para 30.

e. This entitlement to look behind the allegations was also endorsed in a 1985 BC Supreme Court decision, where the
following comment was made - "the process ... of subjecting the allegations in the pleadings to sceptical analysis in order to
determine their true character, I consider that to have been an entirely appropriate procedure": Rogers v. Bank of Montreal
(1985), 64 B.C.L.R. 63 (B.C. S.C.) at 192.

f. The Court of Queen's Bench of Alberta has also stated that an exception exists where the facts pleaded are absurd, highly
implausible or are considered bald allegations: Arabi v. Alberta, 2014 ABQB 295 (Alta. Q.B.) at paras 72-75.

35      Another instructive comment is from Master Schlosser. In his view, HOOPP Realty confirms that there is no simple bright
line for the material that can be used in support of an application to strike under Rule 3.68(2)(b): McDonald & Bychkowski Ltd.
v. Lougheed, 2015 ABQB 792 (Alta. Q.B.) at para 15. Materials are to be considered on a case-by-case basis. After considering
the matter, Master Schlosser determined that the pleadings from another action (the Bhasin v. Hrynew [2011 CarswellAlta 1905
(Alta. Q.B.)] pleadings) fall into the category of acceptable materials permitted by HOOPP Realty because the subject pleadings
were not in the nature of evidence: McDonald at para 15.

36      In summary, the judicial guidelines indicate that it is appropriate to consider the circumstances, litigation history and
allegations in a particular case, and to subject assumptions and speculations to skeptical analysis: Borzoni at para 31. In contrast
to facts, assumptions and speculations are not considered true. That said, seldom will a party seek to strike a pleading based on
a fatal flaw in the pleading pursuant to Rule 3.68; rather, an application for summary judgment may proceed instead. However,
if there is an abuse of process or no cause of action, Rule 3.68 may apply and is often used.

B. Summary Judgment

1. Background

37      Summary judgment applications are a valid means to adjudicate and resolve legal disputes: Hryniak v. Mauldin, 2014
SCC 7 (S.C.C.) [Hryniak] at para 36. The Supreme Court of Canada has directed that summary judgment motions be used more
robustly by the courts because they are a less expensive, more expeditious way to determine actions: Hryniak at paras 4 and 67.

38      The Alberta Court of Appeal has further directed that Courts in this province may summarily dismiss a case where there
is no genuine issue requiring a trial. In particular, no trial is required where a judge is able to reach a fair and just determination
on the merits of a motion for summary dismissal: Windsor v. Canadian Pacific Railway, 2014 ABCA 108 (Alta. C.A.) at para
13. This will be the case when the process:

a. allows the judge to make the necessary findings of fact;

b. allows the judge to apply the law to the facts; and

c. is a proportionate, more expeditious and less expensive means to achieve a just result.

(see Hryniak at para 49)

2. The Law

39      Summary dismissal applications are permitted under Rule 7.3. That Rule reads as follows:
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7.3(1) A party may apply to the Court for summary judgment in respect of all or part of a claim on one or more of the
following grounds:

a) there is no defence to a claim or part of it;

b) there is no merit to a claim or part of it;

c) the only real issue is the amount to be awarded.

40      For purposes of this case, the relevant provision is Rule 7.3(1)(b). For the Defendants to be successful under that Rule,
they need to establish that there is no merit to the particular claim or part of it.

41      While the persuasive burden is initially on the applicant, once that burden is satisfied the persuasive burden shifts to the
respondent: Wood Buffalo Housing & Development Corp. v. Flett, 2014 ABQB 537 (Alta. Q.B.) at para 33.

42      As a matter of process, parties to a summary dismissal application are expected to put their "best foot forward". That
being the case, gaps in the record will not necessarily prevent summary disposition: Stefanyk v. Sobeys Capital Incorporated,
2018 ABCA 125 (Alta. C.A.) at para 12.

43      In recent years, the Alberta Court of Appeal had applied two different tests concerning the level of proof necessary to
succeed on a summary dismissal application. That Court recently addressed this rift and clearly set out the applicable test in
Weir-Jones Technical Services Incorporated v. Purolator Courier Ltd., 2019 ABCA 49 (Alta. C.A.) [Weir-Jones]. The Alberta
Court of Appeal also outlined how Rule 7.3(1)(b) was to be applied to determine whether there is no merit to a claim or part of it.

44      In addressing the application of Rule 7.3(1)(b), the Court of Appeal emphasized that a determination under Rule 7.3(1)
(b) is not a result of a summary trial. It is a matter of summary judgment. In that regard, a summary judgment process is not
to be construed as being on the summary trial process continuum: Weir-Jones at para 19. To underscore the point, the Alberta
Court of Appeal stated that summary judgment "is a way of resolving disputes without a trial; a summary trial is a trial":
Weir-Jones at para 18 (emphasis in original). Witnesses may give oral evidence at a summary trial; an application proceeds on
affidavit evidence and transcripts of any cross examinations. In the course of its commentary, the Court of Appeal at para 21
reiterated that the three-part test in Hryniak set out above is the correct analytical approach for when summary judgment may
be appropriate: see Hryniak at para 49.

45      With respect to assessing the facts when applying the Hyrniak test, the Alberta Court of Appeal directed that a judge
can make findings of fact if the record permits that to be done, when viewed from an overall perspective: Weir-Jones at para
38. Further, that Court indicated that a judge may draw inferences as necessary, and need not restrict themselves only to cases
where the facts are not in dispute.

46      In connection with that judicial guideline, a plaintiff cannot resist summary dismissal merely by raising a "doubt": Stefanyk
at para 16. That said, the Alberta Court of Appeal provided caution on a couple of fronts. First, it stated that for a matter to be
appropriate for summary judgment, there ought not to be a dispute on material facts: Weir-Jones at paras 21 and 35-36. Second,
the presiding judge must consider whether the quality of the evidence is such that it is fair to conclusively adjudicate the action
summarily: Weir-Jones at para 34.

47      Summary judgment also may be granted where, "even if the facts asserted by the resisting party were true, they would
not support that party's claim": Weir-Jones at para 38.

48      In terms of the standard of proof, the moving party must begin by proving the factual basis of the application on the
balance of probabilities: Weir-Jones at paras 30 and 33. Once that has occurred, the presiding judge must be sufficiently satisfied
and comfortable with the record to conclude that there is no genuine issue requiring a trial: Weir-Jones at para 30. In short:
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[t]he moving party has the burden of establishing that, considering the facts, the record, and the law, it is entitled to summary
judgment on the merits of the case, and that there is no genuine issue for trial. The resisting party then has an evidentiary
burden of persuading the court that there is a genuine issue requiring a trial, or in other words that the moving party has
not met that aspect of its burden...: Weir-Jones at para 35.

49      In this regard, it is important to note that summary judgment cannot be resisted merely by speculating as to what may
arise at trial: Weir-Jones at paras 37 and 39.

50      Summary judgment also may be appropriate where the facts are not seriously in dispute, and the real question is how
the law applies to those facts: Weir-Jones at para 21. In general, the sufficiency of the record will depend on the nature of the
issues, the source and continuity of the evidence, and other relevant considerations: Weir-Jones at para 36.

51      In any event, the presiding judge retains the discretion to send a matter to trial if that is necessary to achieve a just result.
However, doing so should not be used as a pretext to avoid resolving the dispute when possible: Weir-Jones at para 21.

52      Notwithstanding the above comments, a trial may be necessary in the following circumstances.

a. Where there is a dispute on material facts, or one depending on issues of credibility: Weir-Jones at para 35.

b. Where there is a realistic prospect that a trial will create a better record: Weir-Jones at para 39.

c. Where the factual issues are sufficiently complicated that a trial is appropriate: Weir-Jones at para 45.

53      The question is whether a trial is required as a matter of fairness. In addressing that question, the judge must recognize
that there is "no right to take an unmeritorious claim to trial": Weir-Jones at paras 42 and 46. Where the defendant can show
that a claim does not have merit, it should not have to suffer a trial: Weir-Jones at para 43.

54      In Weir-Jones, the Court of Appeal summarized the application of the principles as follows at paragraph 47:

a) Having regard to the state of the record and the issues, is it possible to fairly resolve the dispute on a summary basis, or
do uncertainties in the facts, the record or the law reveal a genuine issue requiring a trial?

b) Has the moving party met the burden on it to show that there is either "no merit" or "no defence" and that there is no
genuine issue requiring a trial? At a threshold level, the facts of the case must be proven on a balance of probabilities or
the application will fail, but mere establishment of the facts to that standard is not a proxy for summary adjudication.

c) If the moving party has met its burden, the resisting party must put its best foot forward and demonstrate from the
record that there is a genuine issue requiring a trial. This can occur by challenging the moving party's case, by identifying
a positive defence, by showing that a fair and just summary disposition is not realistic, or by otherwise demonstrating that
there is a genuine issue requiring a trial. If there is a genuine issue requiring a trial, summary disposition is not available.

d) In any event, the presiding judge must be left with sufficient confidence in the state of the record such that he or she is
prepared to exercise the judicial discretion to summarily resolve the dispute.

VI. Analysis

A. BIA Claim — Was the Asset Transaction an arm's length transfer for purposes of section 96(1) of the BIA?

1. Incremental Facts and Context

55      Kailas Capital was incorporated in Alberta. The voting shares of that corporation are owned 50% by Mr. Hao Wang and
50% by Mr. Wentao Yang. Those two individuals are the only directors of the corporation. I infer from the evidence before me
that each of Mr. Wang and Mr. Yang are at arm's length with all members of the Perpetual Energy group of entities and Ms. Rose.
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56      Kailas Capital initiated an offer to purchase shares of PEOC. That offer was made in the Kailas LOI. That letter stipulated
that PEOC was to hold the legal and beneficial interest in the Goodyear Assets.

57      Separate teams and their respective counsel represented each of the Perpetual Energy group and the Kailas Capital group
in the negotiations concerning the Aggregate Transaction (as a whole) and the Asset Purchase Agreement (on its own). (I will
refer to these negotiation teams as, the "Vendor Team" and the "Purchaser Team", respectively.)

58      The Aggregate Transaction involved multiple steps, all of which were structured in sequence. That sequence occurred on
October 1, 2016. The Asset Purchase Agreement was closed two minutes before the Share Purchase Agreement.

59      Concerning the negotiation of the Asset Transaction, the Trustee agreed that Kailas Capital, 198Co, Mr. Wang and Mr.
Yang (collectively, the "Kailas Group") had an "interest" in knowing what assets were in PEOC. In that regard, the Trustee
acknowledged that the Kailas Group exercised "influence" in respect of the Asset Purchase Agreement. Further, the Trustee
conceded that the Purchaser Team had influence in the negotiations of the Asset Transaction.

60      Perpetual Energy Defendants framed their response to the BIA Claim as only involving the question of whether the

parties were dealing at arm's length 1  . In particular, the Perpetual Energy Defendants were careful to assert that they were not
challenging the "value" issue in respect of their opposition to the BIA Claim, apparently on the basis that it was irrelevant to
the arm's length issue.

2. The Law

a. Statutory Framework - The BIA

61      The two relevant statutory provisions in respect of the BIA Claim are section 4 and 96 of the BIA. The relevant portions
of those sections are outlined below.

62      Section 4 of the BIA defines "related persons", and addresses whether such persons are dealing at arm's length. It reads,
in part, as follows.

4 (1) In this section, ...

Definition of related persons

(2) For the purposes of this Act, persons are related to each other and are "related persons" if they are ...

(c) two entities

(i) both controlled by the same person or group of persons, ...

Relationships

(3) For the purposes of this section,

(a) if two entities are related to the same entity within the meaning of subsection (2), they are deemed to be related
to each other;

. . .

Question of fact

(4) It is a question of fact whether persons not related to one another were at a particular time dealing with each other
at arm's length.
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Presumptions

(5) Persons who are related to each other are deemed not to deal with each other at arm's length while so related. For the
purpose of paragraph 95(1)(b) or 96(1)(b), the persons are, in the absence of evidence to the contrary, deemed not to deal
with each other at arm's length.

[Emphasis added.]

63      Section 96 of the BIA addresses "Transfer at undervalue". It reads, in part, as follows.

96(1) On application by the trustee, a court may declare that a transfer at undervalue is void as against, ... the trustee —
or order that a party to the transfer or any other person who is privy to the transfer, or all of those persons, pay to the
estate the difference between the value of the consideration received by the debtor and the value of the consideration given
by the debtor — if

(a) the party was dealing at arm's length with the debtor and

(i) the transfer occurred during the period that begins on the day that is one year before the date of the initial
bankruptcy event and that ends on the date of the bankruptcy,

. . .

(b) the party was not dealing at arm's length with the debtor and

. . .

(ii) the transfer occurred during the period that begins on the day that is five years before the date of the initial
bankruptcy event and ends on the day before the day on which the period referred to in subparagraph (i) begins
and

(A) the debtor was insolvent at the time of the transfer or was rendered insolvent by it...

[Emphasis added.]

64      The "arm's length" issue in respect of the BIA Claim relates to whether section 96 of the BIA applies to the Asset
Transaction. Section 96 of the BIA is concerned with transfers that are effected at undervalue.

65      If a transfer was between arm's length parties and was effected within one year of the initial bankruptcy, then the transfer
can be challenged: see section 96(1)(a) of the BIA. If a transfer was between non-arm's length parties and was effected within
five years of the initial bankruptcy, then the transfer can be challenged: see section 96(1)(b) of the BIA.

66      Concerning this arm's length issue, section 4 of the BIA outlines the rules as to who is a related party. Generally, persons
who are related to each other are deemed not to deal with each other at arm's length.

67      Section 4(5) of the BIA regarding presumptions was amended a few years ago to make it a rebuttable presumption.
Because of its recency, this presumption has not been extensively considered in the context of the BIA.

68      A review of the amendments to section 4(5) of the BIA is relevant to the analysis that will be required to address the arm's
length question in this case. Section 4(5) of the BIA was amended to make it clear that the rules in the statute that otherwise deem
persons to not be dealing with each other at arm's length can be rebutted in limited circumstances. Section 4(5) of the BIA now
provides that for the purposes of establishing whether persons are dealing at arm's length in a transfer at undervalue, persons
who are related to each other are, in the absence of evidence to the contrary, deemed not to deal with each other at arm's length.
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69      As a result of the inclusion of the phrase "in the absence of evidence to the contrary" in section 4(5) of the BIA, the general
presumption that related persons are not dealing with each other at arm's length may be rebutted. This rebuttable presumption
applies to two particular scenarios. One of those scenarios concerns an alleged transfer at undervalue pursuant to section 96(1)
(b) of the BIA. That legislative change was introduced into section 4(5) of the BIA to better ensure that legitimate agreements
were not inadvertently captured by the avoidance transaction provisions of the BIA. The second scenario, which does not apply
here, relates to section 95(1)(b) regarding a payment or obligation allegedly made in favour of a creditor who is not dealing
at arm's length with the insolvent person.

70      The example used in the legislative commentary that introduced the amended section 4(5) of the BIA was an agreement in
the family law context. The commentary states that the rebuttable presumption was added to section 4(5) of the BIA to ensure
that legitimate family law agreements were not inadvertently captured by the avoidance transaction provisions in the BIA.

71      I infer that the example of the agreement in the family law context was used in the legislative commentary because
in divorce proceedings the parties bargain keenly, notwithstanding that the BIA might otherwise deem those individuals to be
related. While the legislative commentary to Bill C-12 used "legitimate family law agreements" as an example, the wording in
the amended provisions is not restricted to family circumstances. It is of general application.

b. The Jurisprudence

72      The Alberta Court of Appeal considered the meaning of the phrase "arm's length" in the BIA: Piikani Nation v. Piikani
Energy Corp., 2013 ABCA 293 (Alta. C.A.) [Piikani Energy] at paras 20-23, 26 and 29; see also Juhasz (Trustee of) v. Cordeiro,
2015 ONSC 1781 (Ont. S.C.J.) at paras 38-44. In connection with a review of section 4 of the BIA, the Alberta Court of Appeal
observed that the phrase "arm's length" is not defined in the BIA: Piikani Energy at para 20.

73      In circumstances such as this, the jurisprudence under the Income Tax Act, RSC 1985, c 1 (5 th  Supp) ("ITA") provides
appropriate principles for determining whether two parties deal at arm's length: Piikani Energy at para 21. As a starting point,
the definitions of "related persons" and "arm's length" are either identical or similar as between the ITA and the BIA: Piikani
Energy at para 21. That said, it should be noted that the ITA does not contain a provision that parallels the rebuttable presumption
provision inherent in section 4(5) of the BIA. Notwithstanding that difference, the jurisprudence that has considered the ITA
provides instructive guidance for purposes of the BIA.

74      The Alberta Court of Appeal has endorsed judicial comments that in choosing to incorporate the term "control" into the
BIA, Parliament must have intended to adopt the meaning it had in the ITA insofar it used almost identical terminology in the
BIA: see Duro Lam Ltd. v. Last (1970), [1971] 2 O.R. 202 (Ont. S.C.), at 385. Our Court of Appeal has applied similar logic
to the phrase "arm's length": Piikani Energy at para 23.

75      In the course of its analysis, the Court of Appeal in Piikani Energy at paras 28-29 considered McLarty v. R., 2008 SCC
26 (S.C.C.) [McLarty]. In McLarty, the Supreme Court of Canada discussed the phrase "not dealing at arm's length" within
the meaning of the ITA.

76      The Court of Appeal in Piikani held that the factors the Supreme Court considered in interpreting arm's length under the
ITA "provide helpful guidance and apply in the BIA context to determine whether, as a question of fact, two parties deal with
each other at arm's length...": Piikani at paras 29-30. I turn to outline those factors, to the extent they may be relevant in this case.

77      In McLarty, Rothstein J commented as follows, at para 43:

43 It has long been established that when parties are not dealing at arm's length, there is no assurance that the transaction
"will reflect ordinary commercial dealing between parties acting in their separate interests" (Swiss Bank Corp. v. Minister
of National Revenue (1972), [1974] S.C.R. 1144 (S.C.C.), at p. 1152). ...

78      Later in the same decision, Rothstein, J continued, at paras 61-62:

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2031478002&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2035761956&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2035761956&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2031478002&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2031478002&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2031478002&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2031478002&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1970086697&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2031478002&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2031478002&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2016146357&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2016146357&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2016146357&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2031478002&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2031478002&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2016146357&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1972097843&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)


PricewaterhouseCoopers Inc v. Perpetual Energy Inc, 2020 ABQB 6, 2020 CarswellAlta 62
2020 ABQB 6, 2020 CarswellAlta 62

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 12

61 In this case, while the initial focus is on the transaction between the vendor and the agent of the acquiring taxpayer,
all the relevant circumstances must be considered to determine if the acquiring taxpayer was dealing with the vendor at
arm's length.

62 The Canada Revenue Agency Income Tax Interpretation Bulletin IT-419R2 "Meaning of Arm's Length" (June 8, 2004)
sets out an approach to determine whether the parties are dealing at arm's length. Each case will depend on its own facts.
However, there are some useful criteria that have been developed and accepted by the courts: see for example Peter Cundill
& Associates Ltd. v. R., [1991] 1 C.T.C. 197 (Fed. T.D.), aff'd [1991] 2 C.T.C. 221 (Fed. C.A.). The Bulletin provides:

22. ... By providing general criteria to determine whether there is an arm's length relationship between unrelated
persons for a given transaction, it must be recognized that all-encompassing guidelines to cover every situation cannot
be supplied. Each particular transaction or series of transactions must be examined on its own merits. The following
paragraphs set forth the CRA's general guidelines with some specific comments about certain relationships.

23. The following criteria have generally been used by the courts in determining whether parties to a transaction are
not dealing at "arm's length":

• was there a common mind which directs the bargaining for both parties to a transaction;

• were the parties to a transaction acting in concert without separate interests; and

• was there "de facto" control.

79      While the Supreme Court of Canada acknowledged that the parties in McLarty were not related, the analysis of that Court
is still instructive because of the consideration that the Supreme Court gave to the arm's length issue in that case. The Supreme
Court stated that because the parties were not related, the issue as to whether they were dealing at arm's length was a question
of fact: McLarty at para 45. That judicial comment is instructive for purposes of the Asset Transaction because of the need to
consider the possible application of the rebuttable presumption in section 4(5) of the BIA.

80      In subsequent cases dealing with either the BIA or ITA, the above analysis concerning what constitutes "arm's length" was
been adopted: see Juhasz; National Telecommunications v. Stalt, 2018 ONSC 1101 (Ont. S.C.J.); and Montor Business Corp.
(Trustee of) v. Goldfinger, 2016 ONCA 406 (Ont. C.A.).

3. Application of the Law to the Facts

81      Concerning the BIA Claim, the primary objective of the Defendants is to seek summary dismissal. In considering the
application of summary dismissal to that claim, I am required to assess whether the Defendants have established that the record
makes it possible to resolve the respective disputes on a summary basis.

82      I must also assess whether the Defendants have demonstrated on the balance of probabilities that, on the facts as proven,
there is no merit to the BIA Claim. If the Defendants discharge this burden, I must assess whether the Trustee has established
that there is a genuine issue requiring a trial in respect of the BIA Claim. This latter assessment will be based on the nature of
the issues, and their merits. Lastly, I must determine whether I am sufficiently confident in the state of the record to exercise
my discretion to summarily dismiss the BIA Claim: Geophysical Service Incorporated v. Falkland Oil and Gas Limited, 2019
ABQB 162 (Alta. Q.B.) at para 40.

83      The first step in respect of the application of the law to the facts is to determine whether the record makes it possible
to resolve the BIA Claim on a summary judgment basis. If so, I will address that step in detail. If not, the second step is to
determine whether the BIA Claim should be struck. If not, then the BIA Claim needs to proceed to a regular trial.
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84      Before I address the first step in the analysis, I acknowledge that the non-arm's length issue in respect of the BIA Claim
arises because Kailas Capital wanted the Goodyear Assets bundled into PEOC. As such, the Asset Transaction was implemented
to address the request of the Kailas Group, in its capacity as purchaser. That request was stated in the Kailas LOI.

85      The Trustee asserts that the Asset Transaction should be viewed in isolation from the other components of the Transaction,
and that the parties were not dealing at arm's length. The Trustee does not assert that the Share Transaction was not at arm's
length.

86      The Asset Transaction is an issue in this case because the Trustee SOC alleges that the underlying disposition of property
involved circumstances where the consideration received by PEOC was conspicuously less than the fair market value of the
consideration given by PEOC. The PWC commencement document goes on to assert that the Asset Transaction was entered
into between PEOC and POT in circumstances where PEOC, Perpetual Energy, POC, POT and Ms. Rose were not dealing at
arm's length with each other within the meaning of the BIA.

a. Can the BIA Claim be determined on a summary judgment basis?

87      Given the above context, I turn to consider the first step, which is to determine whether the record makes it possible
to resolve the BIA Claim on a summary judgment basis. In considering this claim, my sole focus is on the arm's length issue,
and not on value.

88      The reason that I am not considering value is because my focus is dictated by the pleadings, and the relevant provision
is clause 4(a) of the Summary Dismissal Application filed by Perpetual Energy. That pleading focuses the challenge of the BIA

Claim on the arm's length issue. 2  Indeed, it would be an error of law for me to consider the value issue since that would be
outside the scope of this Application: Online Constructors Ltd. v. Speers Construction Inc., 2012 ABCA 132 (Alta. C.A.) at
para 15; see also Stevenson & Côté 2019 at page 13-23.

89      This focus on the "arm's length issue" (and not on "value") was also emphasized by the Perpetual Energy Defendants
during the hearings. This focus away from the value issue was evident in the submissions of Counsel for Perpetual Energy
when he asserted:

a. that PricewaterhouseCoopers Inc. v. Legge, 2011 NBQB 255 (N.B. Q.B.) was not good authority. The Legge decision
states that because the disputed transaction in that case was not at fair market value, it was not at arm's length;

b. that focusing on the "consideration" underlying the transaction to answer the "arm's length" question was wrong;

c. that the current "evidence" before me concerning value was "highly unreliable"; and

d. that the "arm's length" issue could be determined without regard to the consideration (value) exchanged on the deal.

90      This narrow focus on the "arm's length" issue made sense at the time that the Perpetual Energy Defendants drafted the
Summary Dismissal Application in respect of the BIA Claim because they wanted to terminate the BIA Claim without getting
into the valuation issue. The Perpetual Energy Defendants could have a number of reasons for wanting to avoid the valuation
issue, including the fact that if valuation needed to be addressed, viva voce evidence likely would be required. If viva voce
evidence was required, that would preclude a summary dismissal of the BIA Claim.

91      The critical issue at this stage is to determine the nature of the relationship between the key players involved in
the Aggregate Transaction. During the negotiation leading up to that transaction, the Vendor Team and the Purchaser Team
represented the Perpetual Energy group and the Kailas Group, respectively, in the Aggregate Transaction.

92      The Aggregate Transaction involved multiple components, all of which were structured in sequence. Although the Asset
Purchase Agreement was signed on September 26, 2016, the closing sequence was effected on October 1, 2016. The Asset
Purchase Agreement was closed two minutes before the Share Purchase Agreement.
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93      Concerning the negotiation of the Asset Transaction, the Trustee agreed that the Kailas Group had an "interest" in knowing
what assets were in PEOC. In that regard, the Trustee acknowledged that the Kailas Group exercised "influence" in respect
of the Asset Purchase Agreement. Further, the Trustee conceded that the Purchaser Team had influence in the negotiations of
the Asset Transaction.

94      The threshold issue in respect of the BIA Claim in the context of the Summary Dismissal Application concerns the
involvement of the Purchaser Team in respect of the Asset Transaction, in general, and the degree of influence that the Purchaser
Team had over PEOC, in particular.

95      As noted above, the involvement of the Purchaser Team in respect of the Asset Transaction, generally, and the degree
of influence that the Purchaser Team had over PEOC, in particular, must be determined. If the Perpetual Energy Defendants
provide sufficient evidence to allow the Court to make the necessary findings on the balance of probabilities, then the rebuttable
presumption in section 4(5) of the BIA must be considered by the Court in the context of the evidence before it.

96      In considering the evidence before me, I acknowledge the particulars about the transaction that the Perpetual Energy
Defendants emphasized. Those particulars include the emails between the Purchaser Team and the Vendor Team during the
course of negotiations.

97      While that evidence certainly provides a factual basis to support the assertion that the Purchaser Team exercised de facto
control over PEOC in respect of its purchase of the Goodyear Assets, I am not comfortable that the quality of the evidence
allows me to conclusively adjudicate the action summarily: Weir-Jones at para 34. In particular, while I may be able to draw
certain inferences, those inferences are not robust enough to permit me to determine on the balance of probabilities that the
Purchaser Team established the necessary control over the subject transactions.

98      Given the importance of that factual issue, I find that the determination of the "arm's length issue" will turn on the
credibility of witnesses who were directly involved in the negotiation of the Asset Transaction, including their alleged control
of PEOC. Given the importance of the issue, I have scrutinized the evidence before me with considerable care. I find that the
cogency of the evidence does not allow me to conclude that it is more probable than not that the Purchaser Team had the degree
of "influence" that would be necessary for me conclude that they exercised the prerequisite control.

99      Concerning an issue such as this, the totality of the surrounding circumstances should be assessed and weighed as a
prerequisite to determining whether the Perpetual Energy Defendants, in their capacity as the moving party, have satisfied the
burden of proof. In short, the critical factual evidence pivots on this credibility point, and the inferences that I can draw from
the current record are too weak to allow me to draw the necessary conclusions on the balance of probabilities.

100      While I concede that there is some supporting evidence from the Perpetual Energy Defendants, I find that it should
be tested in a viva voce context. Further, the "interest" and "influence" of the Kailas Group should be tested in open court so
that both (i) the "credibility" of those participants can be assessed, and (ii) the "location" of the alleged arm's length activities
can be determined. I refer to "location" because it is important to consider how, what and when critical steps on the negotiation
continuum occurred as between the Vendor Team and the Purchaser Team. In my view, that evidence is necessary before an
informed finding can be made on the arm's length issue.

101      Given the above facts and analysis, I find that the Perpetual Energy Defendants have not demonstrated on a balance
of probabilities that there is no merit to the BIA Claim. I make this finding because they rely on witnesses whose credibility
must be assessed. Evidence of the witnesses from both the Vendor Team and Purchaser Team needs to be tested in order to
establish, on the balance of probabilities, the necessary evidentiary foundation. This assessment occurs as part of the adversarial
process, and is necessary in that system. Accordingly, the first step fails with the result that the BIA Claim cannot be dismissed
on a summary basis.

102      Again, I emphasize that the above finding is only made on the basis of the arm's length issue, and not on value.
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b. Can the BIA Claim be struck?

103      Given the above finding, I now turn to consider whether the record makes it possible to strike the BIA Claim under
Rule 3.68 on the basis that it discloses no reasonable claim. In considering this question, my sole focus continues to be on the
arm's length issue, and not on value.

104      My narrow focus is based on my understanding of the pleadings concerning the BIA Claim and the above noted emphasis
by the Perpetual Energy Defendants that the "arm's length" issue should be determined without regard to the consideration
(value) exchanged on the deal. As I noted above, the Perpetual Energy Defendants framed the BIA Claim so that the underlying
issue addressed "...only the question of whether the parties were dealing at arm's length".

105      As framed, the BIA Claim raises an interesting arm's length issue, which involves a mixture of facts, deeming rules
and rebuttable presumptions. In the context of the arm's length issue that the Perpetual Energy Defendants are challenging,
there is neither a fatal flaw nor an abuse of process. Technically, the arm's length question raises an issue that is worthy of
consideration by a Court.

106      Subject to a comment that I will make below in respect of the Oppression Claim, I find that the Perpetual Energy
Defendants have not provided me with the necessary foundation to strike the BIA Claim. Accordingly, the BIA Claim will not
be struck.

4. Conclusion

107      Concerning the following determinations, I emphasize that they are made on the premise that the sole focus of the BIA
Claim is on the arm's length issue. To underscore the point, the "arm's length" issue in respect of the BIA Claim relates to whether
section 96 of the BIA applies to the Asset Transaction. Since the moving parties (the Perpetual Energy Defendants) framed the
BIA Claim to focus on the arm's length issue, I have not touched on value. I am constrained by the manner in which the issue
was framed in the Summary Dismissal Application, as reinforced by the Brief provided by the Perpetual Energy Defendants.
That being the case, my only focus under the BIA Claim component of the decision is on whether section 96(1)(b) of the BIA
is displaced because of the arm's length argument advanced by the Perpetual Energy Defendants.

108      Given the above facts and analysis, I will not summarily dismiss the BIA Claim.

109      Given the above facts and analysis, I will not strike the BIA Claim.

110      In making these findings, I am bound to decide the BIA claim within the confines of the underlying application: P.
(M.N.) (Next Friend of) v. Whitecourt General Hospital, 2006 ABCA 245 (Alta. C.A.) at para 9 leave to appeal to SCC refused,
31686 (12 April 2001) [2007 CarswellAlta 480 (S.C.C.)] [hereinafter Bablitz] citing Rodaro v. Royal Bank (2002), 59 O.R. (3d)
74 (Ont. C.A.) at para 60. I cannot make a decision on an issue that is not pleaded or argued: Humphries v. Lufkin Industries
Canada Ltd., 2011 ABCA 366 (Alta. C.A.) at para 49. To do so is an error of law: Online Constructors at para 15; see also
Stevenson & Côté 2019, at page 13-23. While there were good practical reasons for the Perpetual Energy Defendants to confine
the BIA Claim to the arm's length issue, I note for the record, without deciding the point, that my findings below in respect
of the Oppression Claim may have caused me to arrive at a different conclusion in respect of the BIA claim if I had not been
restricted to addressing the arm's length issue.

111      As a final comment, the Trustee argues that the presumption that related parties do not deal at arm's length for the
purposes of section 96 of the BIA can only be rebutted by proof that the transaction was at fair market value. While I agree that
the arm's length issue can be rebutted by proof that the transaction was at fair market value, I do not agree that is the only way
it can be rebutted for the purposes of section 96 of the BIA. While nothing turns on the point in this decision, I concur with
the arguments advanced by the Perpetual Energy Defendants to the effect that section 4(5) of the BIA provides a foundation by
which to rebut the application of section 96 of the BIA independent of proof of fair market value.
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B. Oppression Claim — Is the Trustee a "complainant" that is entitled to bring an oppression claim under section 242 of
the ABCA?

1. Incremental Facts and Context

112      The handling of environmental regulatory obligations in receivership, bankruptcy and CCAA proceedings has long
been challenging. This case exemplifies some of the challenges, including the status of a trustee and creditor to seek corporate
remedies.

113      The principals behind 198Co and Sequoia Resources (formerly named PEOC) took steps between October 1, 2016 and
March 23, 2018 (being the date that Sequoia Resources assigned itself into bankruptcy) to pursue a business in respect of the
Goodyear Assets. The evidence is that the operational activities of Sequoia Resources during that period of slightly over 17
months included steps to abandon some wells. In contrast, there is no evidence that the Trustee has taken any steps to abandon
any PEOC wells.

114      Amongst other facts, the Trustee SOC includes the following.

a. The Goodyear Assets had significant associated abandonment and reclamation obligations ("ARO") when PEOC
acquired that property in the context of the Asset Transaction: para 5 of the Trustee SOC.

b. The amount and scope of the ARO associated with the Goodyear Assets was not capable of being quantified: para 6.1
of the Trustee SOC.

c. The Goodyear Assets had significant net liability at the time of the Asset Transaction: para 13 of the Trustee SOC.

d. The liabilities assumed by PEOC when it acquired the Goodyear Assets were at least $223,241,000: para 13.1 of the
Trustee SOC.

e. The value of the Goodyear Assets acquired in the Asset Transaction were at most $5,670,200: para 13.2 of the Trustee
SOC.

f. The Goodyear Assets were high liability assets: para 16.3.1 of the Trustee SOC.

g. PEOC was unable to meet the obligations associated with the Goodyear Assets: para 16.3.2 of the Trustee SOC.

h. PEOC will suffer costs incurred: (i) until the Goodyear assets are returned to POT, including the costs to address safety,
environmental, other issues relating to the Goodyear Assets; and (ii) to investigate the Aggregate Transactions: paras 17.3.2
and 17.3.3 of the Trustee SOC.

i. The Trustee is a proper complainant within the meaning of Part 19 of the ABCA, including sections 239 and 242: para
18 of the Trustee SOC.

j. PEOC became liable for, but unable to pay, the ARO associated with the Goodyear Assets: para 20.3 of the Trustee SOC.

115      The Oppression Claim is plead in three components, contained in paragraphs 18, 19 and 20 of the Trustee SOC. Those
three paragraphs are under the heading "Oppression".

116      Paragraph 18 of the Trustee SOC states that the Trustee is a "proper complainant" within the meaning of Part 19 of the
ABCA, including sections 239 and 242 of that statute.

117      The Trustee SOC pleads the Oppression Claim as follows:
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19. Through the acts and omissions set out in this Statement of Claim, including causing PEOC, PEI, POT to enter into
and carry out the [Aggregate Transaction]:

19.1 Rose exercised her powers as a director of PEOC and its affiliates in a manner; and

19.2 PEI and POC carried on or conducted their business or affairs in a manner that was:

oppressive, unfairly prejudicial to or unfairly disregarded the interests of the creditors of PEOC, including its contingent
creditors (emphasis added).

118      The Trustee SOC addresses the "interests of the creditors of PEOC", and is focused on the ARO and unidentified
municipalities. The text reads as follows.

20. As a result of the [Aggregate Transaction] generally, and the Asset Transaction in particular:

20.1 if PEOC was not insolvent, it was rendered insolvent;

20.2 PEOC was liable for, but unable to pay the municipal property taxes with respect to the Goodyear Assets pursuant
to the Municipal Government Act; and

20.3 PEOC became liable for, but unable to pay, the ARO associated with the Goodyear Assets;

all for the benefit of PEI, POC and [Ms.] Rose personally.

119      In cross examination on the Darby Affidavit filed by the Trustee, Mr. Darby acknowledged that the Oppression Claim
relates only to the Asset Transaction.

2. The Policy and The Law

a. The Policy

120      The issue of who is liable for well abandonment, reclamation, release of substances and contaminated sites, or ARO, is an
on-going challenge for the oil and gas industry. It has broad implications, and has been a matter for discussion for many years.

121      For example, the Energy Resources Conservation Board ("ERCB") published Recommendations to Limit the Public
Risk from Corporate Insolvencies Involving Inactive Wells in December 1989. It recommended the primary beneficiaries, or
well licensees, should bear responsibility, rather than the working interest owners of the well: N Vlavianos, Liability for Well
Abandonment, Reclamation, Release of Substances and Contaminated Sites in Alberta: Does the Polluter or Beneficiary Pay?
(Calgary: University of Calgary, 2000) at 49. The ERCB set out a proposed order as to who would bear the obligation for
abandoned wells. Its recommendations were not adopted: Vlavianos at 50.

122      In response to the ERCB report, representatives of three petroleum industry associations formed a task force that presented
its report to the government in December 1990: Vlavianos at 51. The industry task force rejected the ERCB's proposed order
of responsibility. Under the ERCB's proposal, the original well licensee could potentially be liable for the well indefinitely:
Vlavianos at 51. Instead, the industry task force recommended the licensee of record should be liable for abandoned wells, and
recommended an abandonment fund be available to cover these costs: Vlavianos at 52. These recommendations were largely
adopted in legislative changes in 1994: Vlavianos at 53.

123      This history illustrates the policy discussions that have been ongoing surrounding liability for abandoned oil and gas
wells. The position now advanced by the Trustee is what was advanced by the ERCB, and rejected by the legislature, that the
prior licensee should be liable for abandoned wells.
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124      I acknowledge the importance of environmental protection, as well as the need to address who pays to remediate
abandoned wells and contaminated sites. That said, the actions of the Trustee pose an interesting question. Should the Trustee
be permitted to engage the oppression remedy to challenge the Asset Transaction or ought environmental protection and
reclamation be pursued under a position advanced by an appropriate regulatory framework that is developed in conjunction
with the stakeholders?

125      It is not the function of the Court to fix legislative or regulatory regimes. That is the domain of the legislature or
Parliament. Until laws are past, policy is not enforceable. In this case, the Trustee asks the Court to frame a legal regime that
has been rejected by the legislature.

b. The Law

i. Statutory Framework — The ABCA

126      "Complainant" is defined in section 239(b) of the ABCA as follows:

(b) "complainant" means

(i) a registered holder or beneficial owner, or a former registered holder or beneficial owner, of a security of a
corporation or any of its affiliates,

(ii) a director or an officer or a former director or officer of a corporation or any of its affiliates,

(iii) a creditor

(A) in respect of an application under section 240 [derivative action], or

(B) in respect of an application under section 242 [oppression], if the Court exercises its discretion under
subclause (iv),

or

(iv) any other person who, in the discretion of the Court, is a proper person to make an application under this Part.

[Emphasis added.]

ii. The Jurisprudence

(A) Creditor as a Complainant

127      Creditors have been permitted to use the oppression remedy for some years. The authority of creditors to do so was
confirmed in 2004 by the Supreme Court of Canada: People's Department Stores Ltd. (1992) Inc., Re, 2004 SCC 68 (S.C.C.)
[Peoples].

128      The entitlement of creditors to use the oppression remedy, however, was constrained by the Supreme Court of Canada. In
particular, that appellate Court stated that creditors could use the oppression remedy to protect their interests from the harmful
conduct of directors if they qualify as a "proper person": Peoples at para 48 to 50; see also section 239(b)(iv) of the ABCA.

129      In making these statements in 2004, the Supreme Court of Canada did not provide guidance on what constituted a "proper
person". It left that task to the determination and discretion and of the lower courts. The trial courts and provincial appeal courts
have taken on that task, and have effectively put a fence around the oppression remedy in respect of creditors. Creditors are
only granted access to the oppression remedy if they meet certain criteria.
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130      The law in this area has evolved over the years. An early case that is still authoritative on this point is Royal Trust Corp.
of Canada v. Hordo (1993), 10 B.L.R. (2d) 86, [1993] O.J. No. 1560 (Ont. Gen. Div. [Commercial List]) [Hordo].

131      The Court in Hordo commented that debt actions should not normally be turned into oppression actions. That Court also
stated that "complainant" status should be refused to creditors, unless the creditor was "in a position analogous to a minority
shareholder" with some "particular legitimate interest in the manner in which the affairs of the company are managed": Hordo
at para 14. This has been interpreted to mean having "a direct financial interest in how the company is being managed" but
having "no legal right to influence or change what they see to be abuses of management or conduct contrary to the company's
interests": PRW Excavating Contractors Ltd. v. Louras, 2016 ONSC 5652 (Ont. S.C.J.) at paras 17-19 [PRW].

132      The Courts have stated that a person with a contingent interest in an uncertain claim for unliquidated damages is not a
creditor: Hordo at para 15, citing Daon Development Corp., Re (1984), 54 B.C.L.R. 235 (B.C. S.C.) at 13, (1984), 10 D.L.R.
(4th) 216 (B.C. S.C.).

133      The status of a person as a "complainant" under the oppression remedy is a prerequisite to the application of the two-step
framework that is outlined in the BCE case: BCE Inc., Re, 2008 SCC 69 (S.C.C.). If a person does not qualify as a complainant
in the first instance or, where section 239(b)(iii)(B) or section 239(b)(iv) of the ABCA apply, a person has not been granted
standing as a "complainant", the quest for an oppression remedy in respect of that person ends, full stop.

(B) Trustee as a Complainant

134      Trustees in bankruptcy are not always recognized as being "proper persons." Accordingly, they are not automatically
"complainants" that are entitled to bring oppression proceedings. It depends on the circumstances.

135      There are circumstances where the Alberta Court of Appeal determined that a trustee did not have status to bring an
oppression claim pursuant to section 234 of the ABCA: Carter Oil & Gas Ltd. (Trustee of) v. 400133 B.C. Ltd., 1998 ABCA
372 (Alta. C.A.) at para 27. In another case, the Ontario Superior Court of Justice stated that while the standing of a trustee in
an oppression action was not fully settled in the jurisprudence, it also was not obvious that the trustee in bankruptcy does not
have such capacity: Dylex Ltd. (Trustee of) v. Anderson (2003), 63 O.R. (3d) 659 (Ont. S.C.J. [Commercial List]) at para 18.

136      In effect, these cases confirm that the status of a trustee in bankruptcy does not automatically determine that a trustee
is a "proper person" to be accorded standing as a "complainant".

137      Generally, a trustee in bankruptcy must pursue the common interests of all of the creditors at the time of bankruptcy.
The Alberta Court of Appeal has provided the following instructive comments on this point: see BDO Canada Ltd. v. Dorais,
2015 ABCA 137 (Alta. C.A.) at para 8.

Trustees in bankruptcy are creatures of statute, and they derive their powers from the Bankruptcy and Insolvency Act, RSC
1985, c. B-3. Of particular importance are sections 30 and 72:

30(1) The trustee may, with the permission of the inspectors, do all or any of the following things:

(d) bring, institute or defend any action or other legal proceeding relating to the property of the bankrupt;

. . .

The case law establishes that a trustee may pursue claims on behalf of the bankrupt estate, but may not pursue the
claims of individual creditors.

[Emphasis added.]

(C) Redwater Factor
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138      The recent decision of the Supreme Court of Canada in Orphan Well Association v. Grant Thornton Ltd., 2019 SCC
5 (S.C.C.) [Redwater] is relevant to the Oppression Claim, and other matters touched on below. At paragraph 37 of Redwater,
the three-part test in AbitibiBowater Inc., Re, 2012 SCC 67 (S.C.C.) [Abitibi] is set out for determining when an environmental
obligation imposed by a regulator will be a provable claim in the insolvency context. In Abitibi, the Supreme Court of Canada
said, at para 26:

First, there must be a debt, a liability or an obligation to a creditor. Second, the debt, liability or obligation must be incurred
before the debtor becomes bankrupt. Third, it must be possible to attach a monetary value to the debt, liability or obligation
(emphasis in original).

(I) Redwater - AER Creditor Status

139      The Abitibi test and the status of the AER as a creditor was addressed in Redwater. Insofar as that status may impact the
"facts" that have been included in the Trustee SOC, that case needs to be considered carefully.

140      In Redwater, the Supreme Court stated its position concerning the creditor status of the AER as follows, at paras 121
and 122:

[121] In this Court, the Regulator, supported by various interveners, raised two concerns about how the Abitibi test has
been applied, both by the courts below and in general. The first concern is that the "creditor" step of the Abitibi test
has been interpreted too broadly in cases such as the instant appeal and Nortel Networks Corp., Re, 2013 ONCA 599
(CanLII), 368 D.L.R. (4th) 122 ("Nortel CA"), and that, in effect, this step of the test has become so pro forma as to be
practically meaningless. The second concern has to do with the application of the "monetary value" step of the Abitibi test
by the chambers judge and Slatter J.A. This step is generally called the "sufficient certainty" step, based on the guidance
provided in Abitibi. The argument here is that the courts below went beyond the test established in Abitibi by focusing
on whether Redwater's regulatory obligations were "intrinsically financial". Under Abitibi, the sufficient certainty analysis
should have focused on whether the Regulator would ultimately perform the environmental work and assert a monetary
claim for reimbursement.

[122] In my view, both concerns raised by the Regulator have merit. As I will demonstrate, Abitibi should not be taken as
standing for the proposition that a regulator is always a creditor when it exercises its statutory enforcement powers against
a debtor. On a proper understanding of the "creditor" step, it is clear that the Regulator acted in the public interest and
for the public good in issuing the Abandonment Orders and enforcing the LMR requirements and that it is, therefore, not
a creditor of Redwater. It is the public, not the Regulator or the General Revenue Fund, that is the beneficiary of those
environmental obligations; the province does not stand to gain financially from them. Although this conclusion is sufficient
to resolve this aspect of the appeal, for the sake of completeness, I will also demonstrate that the chambers judge erred in
finding that, on these facts, there is sufficient certainty that the Regulator will ultimately perform the environmental work
and assert a claim for reimbursement. To conclude, I will briefly comment on why the effects of the end-of-life obligations
do not conflict with the priority scheme in the BIA.

141      The Supreme Court made it clear in Redwater that whether the AER has a contingent claim provable in bankruptcy is
relevant only to the sufficient certainty test, which presupposes that the AER is a creditor: Redwater at para 130. That is, the
"creditor" test cannot be bypassed on the basis of a contingency.

142      A contingent claim must be capable of valuation in order to be a provable claim. It cannot be too remote or speculative:
Redwater at para 138. As a matter of law, it must be established that enforcement by the regulator results in the regulator
attaining the status of creditor: Redwater at para 146. Absent any such establishment, the AER is not a creditor. As I read the
Abitibi test, it is binary. There is no middle ground. The regulator either is a creditor or is not.

143      Redwater holds that the AER is not a creditor. As stated by the Supreme Court, "[t]he fact that regulatory requirements
may cost money does not transform them into debt collection schemes": Redwater at para 158.
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144      This holding by the Supreme Court in Redwater is consistent with the findings by the Alberta Court of Appeal in
Panamericana de Bienes y Servicios S.A. v. Northern Badger Oil & Gas Ltd., 1991 ABCA 181 (Alta. C.A.), leave to appeal to
SCC refused 22655 (16 January 1992) [[1992] 1 S.C.R. x (note) (S.C.C.)] [Northern Badger]. In Northern Badger, the Alberta
Court of Appeal acknowledged that the legislative framework embedded in the Oil and Gas Conservation Act, RSA 2000, c
O-6 gave it the right to incur costs in respect of abandoned boreholes, and become a creditor for the amounts incurred. While
the regulator had the right to incur costs in respect of abandoned boreholes, it did not do so in respect of the Northern Badger
wells. Instead, the steps taken by the regulator were "...simply in the course of enforcing observance of a part of the general
law of Alberta": Northern Badger at para 34.

145      The Alberta Court of Appeal further stated that the statutory abandonment obligations were part of the general law of
Alberta: Northern Badger at para 33. It commented that such obligations bind every citizen in a manner that parallels many
other laws, including, for example, health and safety laws.

146      The Alberta Court of Appeal went on to state that such public duties are owed to all citizens of the community, rather
than being owed to the public authority enforcing them: Northern Badger at para 33. That appellate Court further stated that the
regulator was not a creditor recovering money. Instead, the regulator in that case was enforcing the laws of general application:
Northern Badger at para 33 and 34.

147      While the Alberta Court of Appeal commented that Northern Badger had a liability, it described that liability as being
"inchoate": Northern Badger at para 32. Given the use of the term "inchoate", that appellate Court was effectively characterizing
the future obligation as being a burden that had not crystalized into a liability. Since the obligation was imperfectly formed,
the Alberta Court of Appeal found that the regulator was not a creditor in respect of the abandonment costs: Northern Badger
at para 32.

(II) Abitibi - Insufficient Certainty

148      Abitibi confirmed that a remediation order could be a contingent obligation, which is commonly understood to be an
obligation that only becomes a debt upon the occurrence of a future event that may or may not occur. If the future event is
too remote or speculative, the claim will not be included in the insolvency process. Given this background, if the AER has not
triggered the enforcement mechanism, will not be performing the remediation work, or will not be asserting a monetary claim
to have its costs reimbursed, then the future event is too remote or speculative for the AOR associated with the Goodyear Assets
to be included in the insolvency process: Redwater at paras 36, 140 and 152.

149      As noted above, in Redwater, the Supreme Court of Canada revisited the test in Abitibi. In the course of considering the
Abitibi test, the Supreme Court found that it was not "...sufficiently certain that the Regulator will perform the abandonments
and advance a claim for reimbursement. The claim is too remote and speculative to be included in the bankruptcy process":
Redwater at para 142. That Court reinforced this determination by commenting as follows, at para 145:

The Regulator is not in the business of performing abandonments. It has no statutory duty to do so. Abandonment is instead
an obligation of the licensee. The evidence of the Regulator's affiant was that the Regulator very rarely abandons properties
on behalf of licensees and virtually never does so where the licensee is in receivership or bankruptcy.

150      Accordingly, under the Abitibi test, the AER did not have a claim provable in bankruptcy.

151      In summary, the Supreme Court of Canada in Redwater held that the AER had no status as a creditor in relation to the
ARO of a licensee. Further, even if it could be said that the AER were a creditor, there is not sufficient certainty that the AER
would ever perform any remediation work and have a claim for reimbursement.

(III) ARO a Component of Value

152      The Trustee alleges that the ARO obligation is a liability. That being the case, it is necessary to consider the meaning
of the term "liability".
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153      The jurisprudence has stated the term "liable" is not a legal term, and that it has no technical meaning: Laurance, Re
(1923), 55 O.L.R. 196 (Ont. S.C.) at para 7, (1923), 25 O.W.N. 482 (Ont. S.C.). That same jurisprudence went on to state that
the concept of "liability" is "...primarily referable to the existence of the obligation and is not to be confined to the present right
to enforce it": Laurance at para 7. The Court also commented that the exact meaning of the term "liability" may vary with the
context: Laurance at para 7.

154      The Laurance decision involved the question as to whether a landlord was entitled to rank as a preferred creditor
concerning certain property taxes paid by him, which were properly payable by an insolvent tenant. Mr. Laurance was the tenant
of Mr. McConnell's farm. Under the terms of the lease, Mr. Laurance had covenanted to pay the property taxes in respect of
the subject farm land.

155      The trustee in Laurance at para 4 opposed the claim for preference concerning the property taxes. He argued that a
liability had not yet arisen because a specified time period had to lapse after a demand was made before the collector was
entitled to seizure.

156      The Court in Laurance at para 5 stated that the liability to pay property taxes does not arise only when payment is
demanded. The Court noted that the liability for property taxes under the Municipal Act attached on January 1 of the particular
calendar year for which the rates were imposed. That legislative framework establishes a liability in law, because it was referable
to an existing legal obligation. Thus, the landlord, Mr. McConnell, was entitled to include in his proof of claim the portion of the
1923 property taxes that were properly payable by the insolvent, Mr. Laurance, under the terms of the lease: Laurance at para 11.

157      There also have been occasions where the jurisprudence has recognized a liability in circumstances where no current
action can be taken to enforce payment. This judicial recognition has occurred in the context of an undeclared dividend on
preferred shares: Fairhall v. Butler, [1928] S.C.R. 369 (S.C.C.).

158      The Fairhall decision involved a circumstance where Mr. Butler, on behalf of White Star Refining Company ("White
Star"), had an option to acquire common shares in Western Motor Corporation Limited. ("Western Motor"). White Star accepted
the option on the condition that Mr. Fairhall would furnish a statement "showing the assets and liabilities ...of Western
Motor" (the "Western Motor Financial Report"): Fairhall at para 3.

159      The Western Motor Financial Report was prepared by Chartered Accountants. That report included a balance sheet that
allegedly disclosed the assets and liabilities of Western Motor.

160      The context within which the Western Motor Financial Report was requested and prepared is important. White Star was
interested in acquiring a controlling interest in Western Motor, and it planned on doing so through the acquisition of common
shares in that target company. White Star protected itself under the option by stipulating the need for full disclosure of assets
and liabilities because, I infer, any undisclosed liabilities would reduce the value of the Western Motor common shares.

161      The capital structure of Western Motor included issued and outstanding preference shares (the "Western Motor Preferred
Shares"). The Western Motor Preferred Shares were non-participating and nonassessable, and they entitled the holders to a first,
fixed, cumulative dividend at 8% per annum: Fairhall at para 6.

162      White Star accepted the option, but noted that the acceptance was based on the disclosure presented in the Western
Motor Financial Report: Fairhall at para 8. However, at the time of settlement, the undeclared and unpaid dividends on the
Western Motor Preferred Shares presented a difficulty.

163      The Western Motor Financial Report did not show the cumulative undeclared and unpaid dividends on the Western
Motor Preferred Shares. This caused a dispute: Fairhall at para 8.

164      The question underlying the dispute was whether the cumulative undeclared and unpaid dividends on the Western Motor
Preferred Shares constituted a liability that should have been disclosed in the Western Motor Financial Report. The Supreme
Court of Canada recognized that until a dividend is declared, no action is available to a shareholder to enforce payment: Fairhall
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at para 19. As such, the Court also acknowledged that a company incurs no liability until a dividend is declared by it: Fairhall
at para 19.

165      Notwithstanding the above recognition by the Supreme Court of Canada that no enforcement action was available in
these circumstances, the Court in Fairhall went on to state "...that within the meaning of the contract, as understood by the
parties, the undeclared dividends on preference shares were a liability which should have been disclosed [sic] in the report
of the appellant's auditors": Fairhall at para 18. That is, the contractual framework in the form of the terms and conditions
associated with the Western Motor Preferred Shares establishes an accruing liability in law because it is referable to an existing
and accumulating obligation. The Court took this position, in part, because no dividend would be payable on the common shares
of Western Motor until all of the accrued dividends were paid on the Western Motor Preferred Shares: Fairhall at para 19.

166      In Redwater, the Supreme Court of Canada addressed the ARO liability allegation from a different viewpoint. Rather than
being a form of liability, the Supreme Court held that the "...end-of-life obligations form a fundamental part of the value of the
licensed assets, the same as if the associated costs had been paid up front": Redwater at para 157. In making this determination,
the Supreme Court of Canada relied on Daishowa-Marubeni International Ltd. v. R., 2013 SCC 29 (S.C.C.) [Daishowa] at
para 29.

167      While courts should be cautious in relying too heavily on Daishowa because it approached the issue from an income
tax perspective, it does touch on the very issue that was being argued in Redwater. In Daishowa, the Supreme Court found
that statutory reforestation obligations of persons that held forest tenures in Alberta were a future cost. That Court went on to
comment that such future costs were embedded in the forest tenure, which serves to depress the tenure's value at the time of
sale: Daishowa at para 31.

168      While those regulatory parameters depressed the value of the assets, the Supreme Court of Canada in Daishowa held
that those "...reforestation obligations were not a distinct existing debt": Daishowa at para 35. That is, those future obligations
did not equate to a current monetary claim.

169      The Trustee equates an ARO obligation to that of a liability. That position is not supportable for at least four reasons.

170      First, concerning the ARO associated with the Goodyear Assets, there is no creditor. That was confirmed by Redwater.
Absent a creditor, there can be neither a debtor nor a corresponding liability.

171      Second, concerning the ARO associated with the Good year Assets, there is neither a liability nor any amount referable to
an existing obligation. In contrast to Laurance, there is no legislative framework that established a present liability in respect of
the Goodyear Assets at the time of the Asset Transaction. Similarly, in contrast to Fairhall, there was no contractual framework
that established an existing and accumulating obligation in respect of the Goodyear Assets at the time of the Asset Transaction.

172      Third, to the extent that there is an ARO associated with the Goodyear Assets, it is a notional and contingent obligation.
That is not sufficient to constitute a liability that needs to be considered for purposes of the Asset Transaction.

173      Fourth, the alleged ARO obligation in the Asset Transaction is one step further removed from being a liability than was
the case in Redwater. In Redwater, Abandonment Notices had been issued. In contrast, in this matter there is no evidence that
Abandonment Notices were issued in respect of the Goodyear Assets on or before the date of the Asset Transaction.

3. The Application of the Law to the Facts

174      Before I commence my analysis, a few preliminary comments are warranted.

175      First, the Defendants are effectively challenging the Oppression Claim by contesting the standing of the Trustee to bring
such a claim. Generally, Courts prefer to resolve questions of standing in conjunction with an assessment of the substantive
merits of oppression claim. Indeed, some Courts have taken the position that the issue of standing on preliminary motions courts
should not be allowed where the resolution of the issue requires them to explore the merits of the application: Jabaco Inc. v.
Real Corporate Group Ltd., [1989] O.J. No. 68, 13 A.C.W.S. (3d) 352 (Ont. H.C.).
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176      Second, there are exceptions to the position that standing should not be addressed in preliminary motions courts. Courts
have struck actions for want of standing as a preliminary matter where the nature of the claim strained the boundaries because the
person seeking the oppression remedy was too far outside recognized parameters: Hordo at paras 14 and 15. Another exception
is where the resisting party would not be held to be a "proper person" because they did not satisfy the Court "...that there was
some evidence of oppression or unfair prejudice or unfair disregard for the interests of a security holder, creditor, director or
officer": First Edmonton Place Ltd. v. 315888 Alberta Ltd. (1988), 40 B.L.R. 28 (Alta. Q.B.) at 50-51, (1988), 60 Alta. L.R.
(2d) 122 (Alta. Q.B.), reversed on other grounds 1989 ABCA 274 (Alta. C.A.). This judicial comment suggests that there is a
prima facie test, and that standing may be determined on a preliminary motion.

177      Third, deciding whether the Trustee is an eligible complainant is a threshold issue. Given that the underlying application
is a preliminary motion that challenges standing, disputed facts generally should be decided in favour of the resisting party,
unless it is clear on the face of the record that such an assumption is unfounded: Levy-Russell Ltd. v. Shieldings Inc. (1998),
41 O.R. (3d) 54 (Ont. Gen. Div.) at para 21, (1998), 165 D.L.R. (4th) 183 (Ont. Gen. Div.), leave to appeal refused (1998), 42
O.R. (3d) 215, 41 B.L.R. (2d) 142 (Ont. Gen. Div. [Commercial List]).

178      Assuming that the Oppression Claim of the Trustee is a collective and representative claim on behalf of all creditors,
the inquiry turns to whether the Court should exercise its discretion to grant standing to the Trustee as a "complainant".

179      Returning to the particulars of this case, I will: (i) consider whether the record makes it possible to strike the Oppression
Claim; and (ii) touch on the issue of summary judgment. Depending on my conclusions in respect of those three matters, the
Oppression Claim may need to proceed to a trial.

180      Before I turn to the analysis, an overview of some context is useful. First, in cross-examination, Mr. Darby acknowledged
that the Oppression Claim relates only to the Asset Transaction. That positions the Oppression Claim into a relatively narrow
framework. Second, but for the alleged ARO and property taxes, the Trustee SOC provides no further particulars or allegations
regarding the amounts or nature of the alleged liabilities. Amongst other issues, I will need to consider whether the approach
taken by the Trustee is a selective action, and whether it violates a principle of bankruptcy law that all actions should be focused
on the collective. Third, the Trustee SOC contains no allegation that any creditor had an actionable reasonable expectations
of any kind. I raise this point because when considering whether there has been an oppression of a complainant, I must
determine what the reasonable expectations of that person were according to the arrangements which existed between that
alleged complainant and the body corporate: see Mennillo v. Intramodal inc., 2016 SCC 51 (S.C.C.) at para 9. Fourth, the Trustee
asserts that Sequoia Resources was "set up to fail". The Trustee further asserts that this, in and of itself, constitutes oppression.
With this background in mind, I turn to analyze the Oppression Claim.

a. Can the Oppression Claim be struck?

181      I turn to whether the record makes it possible to strike the Oppression Claim under Rule 3.68(2)(b). A decision to strike
must be based only on (i) the facts alleged in the commencement document, which must be assumed to be true for the purpose
of disposing of the application, and (ii) the applicable statutory and common law.

182      The facts to which I can refer for purposes of Rules 3.68(2)(b) and 3.68(3) are limited. In particular, and as mentioned
above, the facts to which I can refer are limited to what is in the Trustee SOC. The relevant particulars in that commencement
document are as follows:

a. The Goodyear Assets had significant associated ARO when PEOC acquired that property in the context of the Asset
Transaction.

b. The Asset Purchase Agreement is referenced, and the Trustee SOC reiterates that the amount and scope of the ARO
associated with the Goodyear Assets was not capable of being quantified.
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c. The Goodyear Assets had significant net liability at the time of the Asset Transaction. The Trustee SOC further states
that the liabilities assumed by PEOC when it acquired the Goodyear Assets were at least $223,241,000.

d. The value of the Goodyear Assets acquired in the Asset Transaction were at most $5,670,200.

e. The Goodyear Assets were high liability assets.

f. PEOC was unable to meet the obligations associated with the Goodyear Assets: para 16.3.2 of the Trustee SOC.

g. PEOC will suffer costs incurred: (i) until the Goodyear Assets are returned to POT, including the costs to address safety,
environmental, other issues relating to the Goodyear Assets; and (ii) to investigate the Aggregate Transactions: paras 17.3.2
and 17.3.3 of the Trustee SOC.

h. The Trustee is a proper complainant within the meaning of Part 19 of the ABCA, including sections 239 and 242.

i. PEOC became liable for, but unable to pay, the ARO associated with the Goodyear Assets: para 20.3 of the Trustee SOC.

183      In considering the application to strike the Oppression Claim, there are three grounds that warrant review under Rule
3.68(2)(b). The first ground involves the factors that emanate from Hordo. The second ground involves the question as to
whether this Oppression Claim is a collective action or a selective action. The third ground involves the impact of Redwater.

184      Before I address Rule 3.68, an overview of the law associated with creditors in the context of an oppression action is
warranted. The entitlement of a creditor to seek the oppression remedy is not automatic. The statutory framework requires a
Court to exercise discretion: ss 239(b)(iii) and (iv) of the ABCA. A similar statutory framework applies to a proposed complainant
who is "...any other person...: s 239(b)(iv) of the ABCA.

185      There is a policy reason for not allowing a creditor automatic access to the oppression remedy in the ABCA. Importantly,
a broad interpretation of the "proper person" phrase would open the oppression remedy to abuse from creditors. The policy
concern is that if the oppression remedy is applied too broadly, creditor protection will impose a punishment on debtors when a
business risk fails. That would allow creditors to "escape the consequences of their debtor's bad decisions...": Douglas G Baird
& Thomas H Jackson, "Fraudulent Conveyance Law and Its Proper Domain," (1985) 38: 4 Vanderbilt LR 829 at 834.

186      To address the concern that creditors might abuse the oppression remedy mechanism, the Courts have developed a
series of factors to assist in determining which creditors will be granted standing (the "Factor-Based Approach"). The case most
frequently cited for this Factor-Based Approach is Hordo.

187      The Hordo case gathered and summarized factors from a number of different decisions. Under the Factor-Based Approach,
an alleged creditor is typically denied standing where: (i) the plaintiff was not a creditor when the oppression occurred, but was
merely a contingent creditor; (ii) the creditor's interest in the affairs of the Corporation are too remote; (iii) the complaints of
the creditor have nothing to do with the circumstances giving rise to the debt; (iv) the creditor is not in a position analogous
to that of a minority shareholder; or (v) the creditor had no particular legitimate interest in the manner in which the affairs of
the company are managed (collectively, the "Hordo Factors").

188      The Hordo Factors have been framed to ensure that the boundaries of what constitutes a "proper person" are not pushed
beyond what is reasonable in the circumstances. The reason for the boundaries is because the oppression remedy is not intended
to be a means by which commercial agreements, legislative regimes or regulatory frameworks are effectively rewritten by a
Court to accord with an assessment of a third-party as to what is just and equitable, especially on an ex pose facto basis. In
this regard, it is not the function of the Court rewrite contracts: J.S.M. Corp. (Ontario) Ltd. v. Brick Furniture Warehouse Ltd.,
2008 ONCA 183 (Ont. C.A.) at para 60. Further, and as stated above, it is not the function of the Court to fix legislative or
regulatory regimes. The need to reform regulatory regimes is the domain of the legislature. Courts should not participate in that
process, except in a traditional adjudicative manner.
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i. The Hordo Factors — Rule 3.68(2)(b)

189      A creditor of a corporation may sue the corporation or its officers/directors for oppression only if the Court exercises its
discretion in determining that the creditor qualifies as a "complainant": see sections 239(b)(iii)(B) and 239(b)(iv)of the ABCA.
Any other person may make an application to be granted "complainant" status, subject always to the discretion of the Court:
section 239(b)(iv) of the ABCA. In both a "creditor" or "any other person" circumstance, the Court will exercise its discretion
to grant a person standing as a complainant only if the applicant is a "proper person".

190      The Courts have restricted the application of the oppression remedy to creditors. As noted above, the Court in Hordo at
para 14 commented that debt actions normally should not be turned into oppression actions.

191      The Court in Hordo also stated that "complainant" status should be refused unless the creditor was "in a position
analogous to a minority shareholder" with some "particular legitimate interest in the manner in which the affairs of the company
are managed": Hordo at para 14. This has been interpreted to mean having "a direct financial interest in how the company is
being managed" but having "no legal right to influence or change what they see to be abuses of management or conduct contrary
to the company's interests": PRW at paras 17-19, citing Daon Development Corp., Re (1984), 54 B.C.L.R. 235 (B.C. S.C.) at
13, (1984), 10 D.L.R. (4th) 216 (B.C. S.C.).

192      The reason the Courts have been hesitant to grant "complainant" status to creditors is because the connection of a
creditor is typically viewed as being too remote to the affairs of the subject corporation: Hordo at para 14. If the interest of a
creditor in the affairs of a corporation is too remote, then the creditor is typically not a "proper person" for purposes of being
designated as a "complainant". Similarly, where the creditor has nothing to do with the circumstances giving rise to the debt,
"proper person" standing is typically denied.

193      When a trustee in bankruptcy is involved, additional factors must be considered. A trustee is neither automatically barred
from being a complainant nor automatically entitled to that status: Olympia & York Developments Ltd. (Trustee of) v. Olympia
& York Realty Corp. (2003), 68 O.R. (3d) 544 (Ont. C.A.) at para 45, [2003] O.J. No. 5242 (Ont. C.A.) [Olympia]. The judge at
first instance is the one tasked to determine whether the trustee is a "proper person" to be accorded standing as a "complainant".
It will be an exercise of discretion, based on the circumstances of the particular case.

194      I acknowledge that the Trustee SOC states that the Trustee is a "proper complainant" within the meaning of Part 19
of the ABCA, including sections 239 and 242 of that statute. As an aside, I assume that the Plaintiff intended to say that the
Trustee was a "proper person" to be accorded standing as a "complainant". For purposes of the analysis below, I will construe
the phrase "proper complainant" in that manner.

195      While I acknowledge the statement in that commencement document, I do not accept assertion therein that the Trustee is
a "proper person" as a "fact" for purposes of Rule 3.68(2)(b). The assertion that the Trustee is a "proper person" to be accorded
standing as a "complainant" is a legal conclusion. Whether the Trustee is a "proper person" is a question of law. Questions of
law are not determined by a trustee. Such questions are the domain of the Court, and they must be left to the determination
of the Court.

196      As stipulated in section 239(b)(iii)(B) and section 239(b)(iv) of the ABCA, only the Court is granted the right to exercise
discretion to determine that threshold issue. In argument, the Trustee stated that it was seeking an Order pursuant to Part 19 of
the Rules, which I construe to mean a determination under section 239(b)(iii)(B) and section 239(b)(iv) of the ABCA. Until I
exercise my discretion to decide, any assertion as to whether the Trustee is a "proper person" that is to be accorded standing as
a "complainant" is mere speculation. Further, any conclusion to be drawn from the facts is solely a function of the Court.

197      This distinction between pleading a legal conclusion and pleading facts is not new. A commencement document "...must
plead the necessary facts, and a mere legal conclusion is not enough": Fullowka v. Royal Oak Mines Inc. (1996), 147 D.L.R. (4th)
531 (N.W.T. C.A.) at 14, [1996] N.W.T.J. No. 95 (N.W.T. C.A.), leave to appeal to SCC refused [1997] S.C.C.A. No. 58 (S.C.C.).
Further, "...there is a big difference between pleading a mere conclusion of law and pleading a fact": Fullowka at para 15.
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198      Courts are critical when conclusions are plead without the facts to support the conclusion: Shiels v. Telus Communications
Inc., 2003 ABQB 53 (Alta. Q.B.) at para 17. It is not enough for a commencement document to plead a legal conclusion without
the necessary facts: Stevenson & Côté 2019 at page 13-24. Absent the necessary facts, a legal conclusion cannot be drawn.

199      This not to say that points of law cannot be stated in a commencement document. However, if a statement about a point
of law is plead, then the facts that make the point of law applicable must also be plead: r 13.8(1)(b).

200      Given my analysis above, I find that the allegation in the Trustee SOC that the Trustee is a "proper person" to be
accorded standing as a "complainant" is an assumption (or speculation) that I am not required to treat as true for the purpose of
an application under Rule 3.68: Operation Dismantle at para 27; PR Construction at para 29; and McGregor at para 10.

201      I now turn to whether the Trustee SOC allows me to find that the Trustee is a "proper person" to be accorded standing
as a "complainant" in the circumstances. This takes me to the Hordo Factors.

202      To address the Hordo Factors, the Trustee SOC would need to include particulars that would allow me to be satisfied
that the alleged creditors that it represents: (i) were closely connected with PEOC at the time of the alleged oppression; (ii)
were in a position analogous to that of a minority shareholder at the time of the alleged oppression; and (iii) had a particular
legitimate interest in the manner in which the corporation was managed at the time of the alleged oppression. I find that none
of those prerequisites were addressed the Trustee SOC.

203      Given the absence of particulars in the Trustee SOC to properly address the Hordo Factors, I find that the Trustee has
not satisfied me that it is the "proper person" to be accorded standing as a "complainant" for purposes of the Oppression Claim.
In making this finding, I emphasize that I am not permitted to look for evidence outside the four corners of the Trustee SOC
(except in very limited circumstances): HOOPP Realty at para 25, Wakeling JA, concurring; Operation Dismantle at para 27;
and Borzoni at para 30. That restriction prevents me from looking outside of the Trustee SOC for evidence that would assist the
Trustee in establishing the necessary facts to support its "proper person" assertion, just as it prevents me from looking outside
of the Trustee SOC for evidence that would assist the Defendants in respect of points that it would want to make.

ii. Collective Action — A Prerequisite

204      An important bankruptcy principle is that the regime is a collective action to pursue claims of creditors: Husky Oil
Operations Ltd. v. Minister of National Revenue, [1995] 3 S.C.R. 453 (S.C.C.), at para 7; Olympia at para 46.

205      The Trustee SOC advances the Oppression Claim by reference to the "interests of the creditors of PEOC, including its
contingent creditors". The Trustee SOC then frames the "interests of the creditors of PEOC, including its contingent creditors"
by reference to only the ARO and unidentified municipalities.

206      While the Trustee SOC provides some particulars in respect of the alleged ARO, it provides no further particulars or
allegations concerning the amounts or the nature of other liabilities. Further, the scope of the alleged creditors is restricted to the
ARO (and by inference, the AER) and the unidentified municipalities. That commencement document contains no allegation
that any other creditor has any actionable reasonable expectation of any kind.

207      In any oppression action pursued by a trustee in bankruptcy, it is important that it be framed to include all persons to
whom the bankrupt is liable. That is a necessary prerequisite because a fundamental principle in bankruptcy is that the regime is
a collective action: Husky Oil at para 7; and Olympia at para 46. That is, the bankruptcy regime pursues claims for all creditors.
It must be a collective pursuit, and not a selective pursuit. Bankruptcy achieves this objective by replacing a regime that allows
individual actions with a framework that is focused on a collective action: see Aleck Dadson, "Comment" (1986), 64 Can. Bar
Rev. 755, at p. 755.

208      In this case, we know that there are other creditors because they are referred to in the Trustee SOC in the context of
alleged damages that PEOC has suffered. Those other creditors are described in the Trustee SOC as being persons who provide
safety, environmental, and investigative services to PEOC in respect of the Goodyear Assets.
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209      Notwithstanding that the commencement document includes a claim for damages in respect of the costs associated
with those other creditors, the Oppression Claim has not included them in the scope of creditors for purposes of the
oppression allegation. Instead, the Trustee SOC focuses on just two creditor groups, being the AER (by inference, because the
commencement document refers to ARO) and municipalities (which are not identified).

210      If the Oppression Claim were framed to cover all creditors, that would satisfy the collective requirement. By framing
the Oppression Claim to focus only on the AER and municipalities, the Trustee has breached a fundamental principle that is
inherent in the collective approach that the Trustee must always follow in the execution of its duties. In my view, a trustee
in bankruptcy cannot be permitted to pursue matters for a selective class, which would be a subset of the collective group to
which it is responsible.

211      Given the above analysis, I find that the Oppression Claim is framed too narrowly in the Trustee SOC because it only
focuses on a selective class of alleged creditors. As a result, I will not exercise my discretion to find the Trustee to be a "proper
person" in order to accord it standing as a "complainant" for purposes of the Oppression Claim. To reiterate, the reason for this
finding is that I view a collective approach by the Trustee to be a prerequisite to the exercise of my discretion to find it to be
a "proper person" entitled to seek standing as a "complainant".

iii. The Redwater Ground — Rule 3.68(2)(b)

212      The substantive focus of the Trustee SOC is on the ARO. It emphasizes that the ARO is significant, and that the Goodyear
Assets were high liability assets. I infer that the "high liability" comment in the Trustee SOC is an indirect reference to the ARO.

213      While the only facts to which I can refer are those included in the Trustee SOC (and anything which that commencement
document references), I am permitted to refer to the common law, including the impact of Redwater. My authority to do so in
the context of Rule 3.68 is threefold.

214      First, the limitation in Rule 3.68(3) is only in respect of evidence. Decisions by a Court are not evidence; they are law.
Also, the text set out in the Trustee SOC is not evidence.

215      Second, the Alberta Court of Appeal has stated that a decision in respect of Rule 3.68(2)(b) must be based only on:
(i) the facts alleged in the commencement document (which must be assumed to be true for the purpose of disposing of the
application); and (ii) the applicable statutory and common law: HOOPP Realty at para 25, Wakeling JA, concurring. Redwater
is a component of the common law.

216      Third, in considering the application of Rule 3.68(2)(b), a member of the Alberta Court of Appeal suggests that it is
appropriate to "...ask whether the assumed facts and the state of the existing law or potential changes in the law considered
together lead to the conclusion that the plaintiff's prospects of success are extremely low": HOOPP Realty at footnote 8,
Wakeling JA, concurring (emphasis added). This point is relevant because Redwater is now part of the existing law.

217      Based on the above authority, I turn to consider Redwater, and its relevance to Rule 3.68 in the context of the Oppression
Claim.

218      In this case, the Trustee relies on the argument that the AER had a contingent claim against PEOC at the time of the
Asset Transaction, and has a contingent claim provable in the bankruptcy of Sequoia Resources (formerly PEOC). Given the
findings by the majority of the Supreme Court in Redwater, I find that position is not supportable.

219      I make this finding for the following five reasons. As required under Rule 3.68, I only consider the facts as stated in the
Trustee SOC, excluding any assumptions or speculation that are in that commencement document.

220      First, there is nothing in the Trustee SOC that suggests that the regulatory obligations of PEOC were "intrinsically
financial" that the time of the Asset Transaction: Redwater at para 121. In particular, there is nothing in that commencement
document to suggest that AER had even issued an abandonment order in respect of the Goodyear Assets. In any event, the
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majority in Redwater disagreed with "intrinsically financial" test, calling it "an erroneous interpretation of the third step of the
Abitibi test": Redwater at para 146; see also para 156.

221      Second, in Redwater the AER advanced the position that it acted in the public interest and for the public good. The
Supreme Court of Canada accepted that assertion, and went on to state that it is the public that is the beneficiary of those
environmental obligations, and that the province does not stand to gain financially from them: Redwater at para 122.

222      Third, on the facts in Redwater the Supreme Court of Canada at para 154 found that the Chambers judge erred in
finding that there was sufficient certainty that the AER would ultimately perform the environmental work and assert a claim
for reimbursement. In contrast, after a careful review of the Trustee SOC, I see nothing in that commencement document to
support an assertion that AER would perform any environmental work on the Goodyear Assets or assert a claim to PEOC for
reimbursement.

223      Fourth, in Redwater the Supreme Court of Canada effectively held that the "creditor" test cannot be circumvented on
the basis of a contingency. It reinforced this point by stating that a contingent claim provable in bankruptcy is relevant only to
the sufficient certainty test: Redwater at para 130.

224      Fifth, in Redwater the Supreme Court of Canada stated that in order to be a provable claim, a contingent claim must
be capable of valuation. It cannot be too remote or speculative: Redwater at para 138. In my view, being capable of valuation
is also a prerequisite for a liability. If the alleged obligation is not capable of valuation, it is too remote or speculative to be
characterized as a liability. In the case of PEOC, the Trustee SOC effectively reiterates that the amount of the ARO associated
with the Goodyear Assets was not capable of being quantified: see para 6.1 of the Trustee SOC. Given that acknowledgment
and on the authority of Redwater, I find that the ARO is not a liability.

225      Given the above analysis, all of which pivots on the content of the Trustee SOC, I find that the ARO is not a liability
for purposes of the Oppression Claim. I see no reason why the character of the future obligation (the ARO) should be different
as between a bankrupt context and an oppression remedy context. The Supreme Court of Canada in Redwater at para 135 held
that the AER had no status as a creditor in relation to the ARO of a licensee. If the AER is not a creditor in respect of the
ARO associated with the Goodyear Assets, it follows that PEOC could not have assumed a liability in respect of the ARO in
conjunction with the Asset Transaction. In effect, Redwater holds that the AER is not a creditor.

226      As stated by the Supreme Court, "[t]he fact that regulatory requirements may cost money does not transform them into
debt collection schemes": Redwater at para 158. As a result of the Redwater decision, the ARO referenced in the Trustee SOC
is not a liability. Instead, it is a mere assumption, which can be disregarded for purposes of considering whether to strike or
dismiss the Oppression Claim. Restated, I find that Redwater has nullified the Oppression Claim.

227      This finding is consistent with the findings by the Alberta Court of Appeal in Northern Badger. In that case, the Alberta
Court of Appeal acknowledged that the steps taken by the regulator were "...simply in the course of enforcing observance of a
part of the general law of Alberta": Northern Badger at para 34. The Alberta Court of Appeal went on to state that the regulator
was not a creditor recovering money. Instead, the regulator in that case was enforcing the laws of general application: Northern
Badger at paras 33 and 35.

228      While I acknowledge that the Alberta Court of Appeal did comment that Northern Badger had a liability, it described that
liability as being "inchoate": Northern Badger at para 32. Given the use of the term "inchoate", it was effectively characterizing
the future obligation as being a burden that had not crystalized into a liability. Since the obligation was imperfectly formed,
the Alberta Court of Appeal found that the regulator was not a creditor in respect of the abandonment costs: Northern Badger
at paras 32 and 36.

229      I also note that in Daishowa the Supreme Court found that statutory reforestation obligations were a future cost. That
Court went on to comment that such future costs were embedded in the forest tenure, which serves to depress the tenure's value
at the time of sale: Daishowa at para 31. The Supreme Court of Canada further stated that those "...reforestation obligations
were not a distinct existing debt": Daishowa at para 35. That is, those future obligations did not equate to a current monetary
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claim. Based on what is stated in the Trustee SOC, I find that the same result applies to the ARO associated with the Goodyear
Assets at the time of the Asset Transaction.

230      In this case, the Trustee SOC refers to the fact that the ARO was significant when the Goodyear Assets were acquired
by PEOC in the Asset Transaction. It refers to no other "significant" liability.

231      I infer from the content of the Trustee SOC that the only significant liability in PEOC is the ARO associated with the
Goodyear Assets. This inference is reinforced by the additional statement in the Trustee SOC which reiterated that the Goodyear
Assets were "high liability" assets.

232      Given that the ARO is more properly characterized as an allegation that is based on assumptions and speculations, rather
than fact, I need not consider the ARO as a true fact for purposes of Rule 3.68(2)(b). While I will detail matters out below
under the "5. Conclusion", based on the above analysis I strike the Oppression Claim because it discloses no reasonable claim:
Rule 3.68(1)(a) and Rule 3.68(2)(b).

b. Can the Oppression Claim be determined on a summary judgment basis?

233      Given my finding in respect of the application of Rule 3.68(2)(b) and the consequential striking of the Oppression Claim,
there is no need to address the application of Rule 7.3 and whether to resolve the Oppression Claim on a summary judgment
basis. That said, a few comments are warranted.

234      I initially paused on the issue of whether summary dismissal was appropriate in this case because of an overarching
directive from the Alberta Court of Appeal cautioning that a summary dismissal may not be appropriate if there a dispute on
material facts: Weir-Jones at paras 21 and 35-36. A material fact in this case is whether the AER was a creditor for purposes of
an oppression action. Hence, this is the reason that I stated in my oral decision that I was not satisfied that summary dismissal
was appropriate in respect of the Oppression Claim.

235      While I need not consider summary dismissal because I have struck the Oppression Claim on the basis that there is no
cause of action, I note in my conclusion below that the Redwater decision nullifies the Oppression Claim. That is, given the
Redwater decision, what was initially the basis for a dispute on the material fact as it is framed in the commencement document
has been eliminated. For the above noted reasons, the ARO is not a liability for purposes of the Oppression Remedy.

4. Conclusion

236      Given the above analysis and findings, I strike the Oppression Claim under Rule 3.68(2)(b) on the basis that the claim
does not constitute a cause of action. In summary, my reasons for this decision is threefold.

237      First, I will not exercise my discretion to find that the Trustee is a "proper person" to be accorded standing as a
"complainant" because the Trustee SOC does not include the particulars necessary for me to address the prerequisites that are
embedded in the Hordo Factors.

238      Second, I will not exercise my discretion to find that the Trustee is a "proper person" to be accorded standing as a
"complainant" because the Oppression Claim is framed too narrowly in the Trustee SOC. In particular, the Trustee SOC frames
the Oppression Claim in respect of two classes of alleged creditors (which is a selective focus), and not all creditors (which
would be a collective focus).

239      Third, I will not exercise my discretion to find that the Trustee is a "proper person" to be accorded standing as a
"complainant" because the impact of the Redwater decision is to nullify the Oppression Claim. I exercise my discretion in this
manner because, on the authority of Redwater, the very foundation underlying the Oppression Claim, the ARO, is not a liability.
Instead, it is a future burden that has not crystallized into a liability.

240      As a final comment on this matter, a member of the Alberta Court of Appeal has stated in a concurring decision that when
a Chambers Judge is considering the striking of a claim under Rule 3.68(2)(b), it is necessary to ask whether the assumed facts
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and the state of the existing law, or potential changes in the law considered together, lead to the conclusion that the plaintiff's
prospects of success are extremely low: HOOPP Realty at footnote 8. In considering that important question in the context
of the Oppression Claim, I find that the Trustee's prospect of success is extremely remote. I make this finding because of the
impact of Redwater, and, based on the text within the commencement document, there is nothing to suggest that any of the
creditors meet the oppression remedy prerequisites that the Courts have established over the last three or so decades.

241      In summary, I strike the Oppression Claim under Rule 3.68 because the Trustee SOC discloses no reasonable claim.
I make this determination on two foundations. First, given the analysis above, I find that the Trustee is not a "proper person"
that would accord it standing as a "complainant". Second, given the impact of Redwater, the Trustee has no cause of action in
respect of the Oppression Claim because that decision of the Supreme Court of Canada has nullified that claim.

C. Public Policy Claim — Should the Claim by the Trustee for Relief on the Grounds of Public Policy, Statutory Illegality,
and Equitable Rescission be struck?

1. Incremental Facts and Context

242      The Public Policy Claim is referred to in a single paragraph of the Trustee SOC under the heading "Public Policy,
Statutory Illegality and Equitable Rescission": para 24 of the Trustee SOC. The only claim is that the "Transactions" are "void",
for one or more of three reasons. (I equate the term "Transactions" in the Trustee SOC to "Aggregate Transactions" for purposes
of this section.) The reasons the Trustee alleges that the Aggregate Transactions are void are as follows.

1. The Trustee SOC asserts that the Aggregate Transactions are contrary to public policy because they are "reflected"
in a statute, a regulation and three directives (collectively referred to as, the "Regulatory Regime"). There are no further
particulars given regarding the alleged public policy (the "Policy Claim").

2. The Trustee SOC asserts that the Transactions are a statutory illegality because they are "expressly or impliedly"
prohibited by the Regulatory Regime (the "Illegality Claim"). There are no particulars as to what aspects of, for example,
the Share Purchase Agreement or the Asset Purchase Agreement are prohibited.

3. The narrative in the Trustee SOC makes a claim based on "equitable grounds" (the "Equitable Claim"). There is only a
reference to the "reasons" and "circumstances" set out in the Trustee SOC. No further particulars are provided.

243      The remedy section of the Trustee SOC seeks an Order setting aside the Asset Transaction, and declaring that transaction
void as against the Trustee. The narrative in the Trustee SOC makes no claim for "Equitable Rescission". That phrase only
appears in a heading, and not in the body of the Trustee SOC.

2. The Law

a. Cause of Action — The Prerequisites

244      A pleading requires facts, not conclusions: O. (J.) v. Alberta, 2012 ABQB 599 (Alta. Q.B.) at para 137. A pleading need
only include salient facts: Klemke Mining Corp. v. Shell Canada Ltd., 2008 ABCA 257 (Alta. C.A.) at para 30; see also 677960
Alberta Ltd. v. Petrokazakhstan Inc., 2013 ABQB 47 (Alta. Q.B.) at para 46. It need not name the cause of action: Barclay v.
Kodiak Heating & Air Conditioning Ltd, 2019 ABQB 850 (Alta. Q.B.) at para 28; Petrokazakhstan at para 48; see also MDI
Industrial Sales Ltd. v. McLean, 2000 ABQB 521 (Alta. Q.B.) at para 7. While the difference between facts and evidence is
sometimes a question of degree, the general rule is that evidence is not to be pleaded: Wenzel v. Nenshi, 2015 ABQB 788 (Alta.
Q.B.) at para 12.

245      While pleadings need not name a cause of action, they do govern (i.e., regulate) the evidence to be led at trial: R. (W.)
v. Alberta (Attorney General), 2006 ABCA 219 (Alta. C.A.) at para 26. However, in order to have a cause of action, a pleading
must include every fact necessary for the plaintiff to prove in order to support his or her right to a judgment: Barclay at para
29; see also Read v. Brown (1888), 22 Q.B.D. 128 (Eng. Q.B.), Lord Esher M.
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246      The classical definition of a cause of action is simply a factual situation, the existence of which entitles one person to
obtain from a judicial forum a remedy against another person: see Letang v. Cooper, [1964] 2 All E.R. 929 (Eng. C.A.) at 934,
(1964), [1965] 1 Q.B. 232 (Eng. C.A.), Diplock LJ; and Consumers Glass Co. v. Foundation Co. of Canada / Cie fondation du
Canada, 1985 CanLII 159, (1985), 51 O.R. (2d) 385 (Ont. C.A.) at 8, (1985), 20 D.L.R. (4th) 126 (Ont. C.A.). If the pleadings
do not include the facts necessary to establish an entitlement to a remedy (i.e., negligence), then no cause of action exists.

b. "Public Policy" Breaches and "Statutory Illegality"

247      Neither an illegal contract nor a contract contrary to public policy is a cause of action: G.H.L. Fridman, The Law of
Contract in Canada, 6th ed (Toronto, Ont: Thomson Reuters Canada Limited, 2011) ("Fridman Textbook") at 338. Further, the
doctrine of illegality is a defence, not a cause of action: Brooks v. Canadian Pacific Railway, 2007 SKQB 247 (Sask. Q.B.)
[Brooks] at paras 116 to 118. Finally, the breach of a statutory duty is not a cause of action: R. v. Saskatchewan Wheat Pool,
[1983] 1 S.C.R. 205 (S.C.C.) at 225.

248      With respect to breach of a statutory duty, Justice Dickson of the Supreme Court of Canada commented that "[a] duty to
all the public (ratepayers, for example) does not give rise to a private cause of action whereas a duty to an individual (an injured
worker, for example) may": Saskatchewan Wheat Pool. At the conclusion of that case, Justice Dickson held that the "[c]ivil
consequences of breach of statute should be subsumed in the law of negligence": Saskatchewan Wheat Pool at 227.

249      An allegation that a contract is contrary to public policy cannot "...be used to establish a cause of action, but rather to
refuse to grant relief on policy grounds": Brooks at para 122.

250      Concerning the consequences of illegality, a claim cannot be made on such a foundation. A legal scholar has commented
as follows: Fridman Textbook at 406 and 407.

A contract which is illegal either at common law or under statute is void and unenforceable by either party.

. . .

This major consequence of such a contract is often expressed in one of two ways. The first is, ex turpi causa non oritur
action. This means that a claim cannot be founded upon a base cause, namely, the breach of a statute or a contract that is
against public policy. The second is, in pari delicto potior est conditio defendentis. This means that where the parties are
equally at fault in their participation in illegality, the position of the defendant is the superior. It may be seen that these are
two ways of saying the same thing, that rights or claims may not be founded upon illegality.

251      Other legal scholars have also asserted that neither an illegal agreement nor the contravention of public policy is a
ground for a cause of action in damages: see Brandon Kain and Douglas T. Yoshida, "The Doctrine of Public Policy in Canadian
Contract Law", Annual Review of Civil Litigation 2007 ("Kain and Yoshida Paper") at note 183.

252      There is a judicial aversion to concluding that a contract is prohibited by statute or to interfering with the rights and
entitlements provide under the law of contract. This aversion is evident in the following judicial comment from this Court.

A court should not hold that any contract or class of contracts is prohibited by statute unless there is a clear implication,
or "necessary inference", as Parke, B., put it, that the statute so intended. If a contract has as its whole object the doing
of the very act which the statute prohibits, it can be argued that you can hardly make sense of a statute which forbids an
act and yet permits to be made a contract to do it; that is a clear implication. But unless you get a clear implication of that
sort, I think that a court ought to be very slow to hold that a statute intends to interfere with the rights and remedies given
by the ordinary law of contract. Caution in this respect is, I think, especially necessary in these times when so much of
commercial life is governed by regulations of one sort or another which may easily be broken without wicked intent...:
Alberta Turkey Producers v Leth Farms Ltd, 1998 ABQB 887 at para 17, citing St John Shipping Corporation v Joseph
Rank Ltd, [1956] 3 All E.R. 683 at 690.
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253      Extending the doctrine of public policy beyond well-established categories would push the courts into the realm of
the legislature. The "...courts have shown an awareness that in declaring new grounds of public policy they are really making
law and they have rightly been hesitant in extending the doctrine beyond well-established grounds": L.E. Shaw Ltd. v. Berube-
Madawaska Contractors Ltd. (1982), 40 N.B.R. (2d) 374 (N.B. C.A.) at para 8, [1982] N.B.J. No. 210 (N.B. C.A.).

c. "Equitable Rescission" or "Equitable Grounds"

254      Equitable rescission is "a remedy, not a cause of action": Fridman Textbook at 761. That remedy is predicated on a
plaintiff alleging that the contract:

a. resulted from some fraud (and, as a result, the plaintiff mistakenly entered into the contract) or was mistakenly entered
into on the basis of a misrepresentation; or

b. was obtained by some unconscionable act: Swan City Taekwon-Do Club v. Podolchyk, 2017 ABPC 244 (Alta. Prov.
Ct.) at paras 143-144.

255      The facts included in pleadings are critically important. Lawsuits must be determined within the boundaries of the
underlying pleadings: Bablitz at para 9; 460635 Ontario Ltd. v. 1002953 Ontario Inc., [1999] O.J. No. 4071 (Ont. C.A.) at
para 9, 1999 CanLII 789. If the statement of claim does not include the necessary alleged facts, a Court will not know the
plaintiff's contentions.

256      To obtain equitable rescission, generally "it must be possible to restore the parties substantially to their pre-contract
position": Kingu v. Walmar Ventures Ltd. (1986), 10 B.C.L.R. (2d) 15 (B.C. C.A.) at para 18(g), [1986] B.C.J. No. 597 (B.C.
C.A.). Although the Court always has discretion to grant the equitable remedy of rescission, it must consider matters carefully.
Judicial scholars have framed the parameters as follows.

This is the possibility of being able to effect a true restitutio in integrum between the parties. Since the purpose or aim of
the equitable remedy of rescission is to return the plaintiff to the position in which he was before the contract was made,
and since one of the essential features of an equitable remedy is mutuality, that is, the potential availability of the remedy
to both parties equally, it follows that unless both parties can be restored to their respective original situations, it should
not be open to a court to rescind the contract: Fridman Textbook at 771.

3. Application of the Law to the Facts

a. The Pleadings and Argument — Preliminary Comments

257      The Trustee SOC asserts that the Aggregate Transaction was effected in circumstances where PEOC acquired the
Goodyear Assets with a significant net liability. The particular allegation in the commencement document is that PEOC acquired
the Goodyear Assets at "undervalue".

258      The Trustee SOC states that the Aggregate Transactions are void, presumably premised on the alleged undervalued
transactions: see para 24 of the Trustee SOC. The Trustee has attempted to frame this "void" point as a fact. I find that it is
not a fact. It is a legal conclusion.

259      A legal conclusion is a determination for the Court, and not the Trustee. In particular, whether one or more components
of the Aggregate Transaction are void will be determined by the Court, based on the evidence before it. By itself, there is no
cause of action for the allegation that the "...[t]ransactions are void".

260      Among other relief, the remedy section of the Trustee SOC seeks an order setting aside the Asset Transaction, and
declaring the Asset Transaction void as against the Trustee. Consistent with that particular remedy sought, the Defendants
acknowledged in argument that if it is ultimately determined on the evidence, first, that there was a transfer at undervalue;
second, that the parties were not dealing at arm's length; third, that the debtor was insolvent at the time of the transfer or rendered
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insolvent by the transfer; and, fourth, that the transfer occurred within the five-year period before bankruptcy, the Trustee is
entitled to an order declaring the Asset Transaction void as against the Trustee. That result would arise from an application
of section 96 of the BIA.

261      During argument, the Trustee addressed this point, albeit indirectly. The Trustee first alleged that all of the transactions
are void because of the "scheme." Specifically, the Trustee alleges that POT, POC and PEOC entered into an agreement, in part
by which PEOC would retain a 1% legal interest in certain highly productive gas assets as bare trustee in trust for POT, and POT
would retain the beneficial interest (the "Retained Interests Agreement"). The Trustee claims the objective of the transaction
contemplated by the Retained Interests Agreement was to support PEOC's License Liability Rating to allow the Aggregate
Transaction to be completed without regulatory intervention by the AER. When it made this argument, the Trustee referred to
the Retained Interest Agreement and the Licensee Liability Rating for PEOC. The Trustee then narrowed its focus to the Asset
Transaction. In particular, the Trustee submitted that it was only "...seeking [an] order setting aside the asset transaction and
declaring the asset transaction void as against the trustee. That's the only transfer. Nothing else" (emphasis added).

262      The question is whether the various components within the Public Policy Claim are causes of action.

b. Are Alleged "Public Policy" Breaches and "Statutory Illegality" Causes of Action?

263      Concerning the alleged breaches of "public policy" and the alleged "statutory illegality", there is nothing in the Trustee
SOC that provides any particulars concerning the allegation that the Aggregate Transaction:

a. is prohibited by the Regulatory Regime;

b. is expressly or by necessary implication illegal; or

c. could conceivably bring an agreement to transfer corporate shares (or viewed in isolation, an agreement to combine the
beneficial and legal interest in assets [i.e., the Asset Transaction]) within any of the recognized categories of agreements
that are contrary to public policy.

264      I acknowledge that there are categories of agreements that are contrary to public policy. These include contracts that (i)
are injurious to the state; (ii) are injurious to the system of justice; (iii) encourage immorality; (iv) affect marriage; (v) are in
restraint of trade; and (vi) are restrictive of personal liberties: Kain and Yoshida Paper at section III.2 to 6. Given the scope of
these categories as currently defined, I find that no component of the Aggregate Transaction falls into any of these classes.

265      If what is intended to be illegal or contrary to public policy is the alleged objective of the Retained Interests Agreement
to support the Licensee Liability Rating for PEOC to allow the Transaction to be completed without regulatory intervention,
the Trustee has not provided any basis that would make that objective expressly, nor by necessary inference, prohibited. In my
view, the Trustee is fishing but it has neither a hook nor a net.

266      Public policy considerations may be relevant to the question of whether a particular contract should be enforced.
Similarly, public policy considerations may be relevant in considering the consequences that should apply if a finding of the
illegality is made: Still v. Minister of National Revenue (1997), [1998] 1 F.C. 549 (Fed. C.A.) at para 48, [1997] F.C.J. No. 1622
(Fed. C.A.). However, neither of those points assume an independent legal force: Kain and Yoshida Paper at section III.1. That
is, being contrary to public policy is not a cause of action.

267      The doctrine of illegality is a defence, and not a cause of action: Brooks at 116. Similarly, an allegation that a contract
is contrary to public policy does not establish a cause of action: Brooks at paras 117, 122.

268      The key case on which the Trustee relied is Sidmay Ltd. v. Wehttam Investments Ltd., 1967 CarswellOnt 235, [1967] 1
O.R. 508 (Ont. C.A.). I find that case is of no assistance to the Trustee in this matter for three reasons.

269      First, the Trustee is relying on obiter in the decision. In contrast, Brooks is on point, and I need not rely on obiter
from Sidmay.
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270      Second, there are no particulars in the Trustee SOC that show that anything in the Aggregate Transactions was illegal.
Pursuant to Rule 13.6(3)(e), grounds for pleading illegality of a contract must be provided. The Defendants should not need to
guess what component of the Aggregate Transaction allegedly broke what law. The mere reference to the Regulatory Regime
is not sufficient.

271      Third, Sidmay was focused on an exception. The plaintiff in that case fell within the class of persons for whom the
legislation was designed to protect. In contrast, I see nothing in the Trustee SOC that leads me to conclude that the Trustee
falls within an exception.

272      The Trustee also advanced Chapman v. Michaelson, [1908] 2 Ch. 612 (Eng. Ch. Div.); aff'd (1908), [1909] 1 Ch. 238
(Eng. C.A.) as authority for it to apply to the Court for a declaration as to the illegality of the transaction. The Ontario Court of
Appeal commented on that case in Sidmay. For the purposes of this case, the relevant comment was that "[d]ue to the peculiar
facts of this case I consider that no principle of general application supporting the proposition of counsel for the respondents can
be extracted from it and that it should be considered only as an authority to be followed when the identical situation comes before
the Court": Sidmay at para 54. This is a persuasive statement by an appellate Court, which cause me not to follow Chapman.

c. Is Either "Equitable Rescission" or "Equitable Grounds" a Cause of Action?

273      As noted above, the facts included in a pleading are of critical importance: Bablitz at para 9. In this case, the phrase
"equitable rescission" is only stated in the heading. That phrase is not stated in the body of the pleading. Most importantly, no
particulars are included in the pleading. That is not sufficient to ground a cause of action. Appropriate facts must be plead. If
pleadings do not include the facts necessary to establish an entitlement to a remedy, then no cause of action exists: Barclay
at para 9.

274      Concerning the claims based on "equitable rescission" and "equitable grounds", I find that there is no cause of action
because the necessary facts to support the remedy are not included in the Trustee SOC.

275      Even if "equitable rescission" were pleaded, the claim would still fail because it is "a remedy, not a cause of action":
Fridman Textbook at 761. Further, it is an all or nothing remedy: Fridman Textbook at 761.

276      The remedy of equitable rescission is predicated on (i) the plaintiff alleging the contract resulted from some fraud (and as
a result, the plaintiff mistakenly entered into the contract); (ii) was mistakenly entered into on the basis of a misrepresentation;
or (iii) was obtained by some unconscionable act: Swan City Taekwon-Do at paras 143,144. In this case, the Trustee SOC has
neither included any of those claims nor stated any facts that would support such claims.

277      Further, to obtain equitable rescission, "it must be possible to restore the parties substantially to their pre-contract
position": Kingu at para 18(g). Notwithstanding that the Trustee stated that it was only challenging the Asset Transaction (see
paragraph 261 of this decision, above), its proposed application of "equitable rescission" would have to apply to the Aggregate
Transaction, including the shares of PEOC. In this case, that is not possible. The Trustee does not have the shares of PEOC.
198Co owns them. Further, PEOC (now Sequoia Resources) is a bankrupt corporation. The Sidmay case is supportive of this
conclusion.

278      It is not possible to return the beneficial interest in the Goodyear Assets to POT some years after the Asset Transaction.
To do so would be an attempt at partial rescission, which is not possible under the current framework of the law. No such remedy
is known at common law or equity: Kingu at para 18.

279      Finally, rescission is only available between parties to a contract: Topgro Greenhouses Ltd. v. Houweling, 2006 BCCA
183 (B.C. C.A.) at para 81 leave to appeal to SCC refused 31508 (14 September 2006) [2006 CarswellBC 2276 (S.C.C.)]. In
this case, the Trustee is standing in the shoes of Sequoia Resources (formerly known as PEOC). Sequoia Resources was not a
party to the Share Purchase Agreement. This is a fatal bar to the Trustee seeking rescission of the Share Purchase Agreement.
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280      198Co was a party to the Share Purchase Agreement, but it is not a party to this action. If the Trustee intended to claim
relief that would affect 198Co, it would be necessary for 198Co to be a party to this action: Topgro at paras 82 and 92.

4. Conclusion

281      Given the lack of facts in the Trustee SOC and my analysis of the law, I strike the Public Policy Claim under Rule 3.68
on the basis that it discloses no reasonable claim, and, in particular, no cause of action in respect of the Public Policy Claim. In
summary: (i) an allegation that a contract is contrary to public policy is not a cause of action: Brooks at para 122; (ii) neither
a breach of statutory duty nor illegality is a cause of action: Brooks at paras 116 to 117; and (iii) equitable rescission is not a
cause of action: Fridman Textbook at 761. Further, the decision in Redwater extinguishes the Public Policy Claim because the
ARO is not a liability, and the AER is not a creditor of PEOC.

282      Notwithstanding my striking of the Public Policy Claim, the Trustee is not precluded from seeking an order setting aside
the Asset Transaction and declaring the Asset Transaction void as against the Trustee. That is a remedy sought by the Trustee,
and it was framed properly in the Trustee SOC. As stated above, the entitlement of the Trustee to seek an order to void the
Asset Transaction is available in section 96 of the BIA.

283      In making this decision, I recognize that there is no more important an arena for cooperative federalism than the
environment: Redwater at para 60, describing dissenting reasons from 2017 ABCA 124 (Alta. C.A.) at para 107. That said,
a cause of action premised on an overriding policy must be based on a contextual and purposive interpretation of a specific
provision in a statute. To search for an overriding policy not based on such a foundation is incompatible with my role as a judge.

284      As a final comment on this point, searching for some overarching and unarticulated policy and using such an inferred
policy to override the Asset Transaction would inappropriately place the formulation of a contract in the hands of the judiciary.
Absent a specific legislative framework that requires me to execute such task, it is inappropriate for me to do so: see Canada
Trustco Mortgage Co. v. R., 2005 SCC 54 (S.C.C.) at paras 41, 42. I also note that absent a specific legislative framework
directing such an undertaking, the execution of such a task would be of general concern because of the indeterminate effect it
would have on the business community. While I concede that such challenges are available under the ITA, that is only because
section 245 of the statute introduced the general anti-avoidance rule in 1988. I am not aware of any similar legislative frameworks
in other statutes that could be applied to challenge the Asset Transaction, and none have been plead.

D. Is the Release a complete bar to claims against Ms. Rose?

285      The decision in Redwater nullifies the Trustee's assertions concerning the Release. Further, Redwater extinguishes any
suggestion that Ms. Rose breached her duties, including her fiduciary duty and duty of care, because that case determine that
ARO is not liability. As a consequence, the Director Claim embodies no reasonable cause of action. I make further comments
on the "Director Claim" below: see part VI. E., below.

286      Notwithstanding the impact of Redwater, I provide the following comments in respect of the Release.

1. Incremental Facts and Context

287      The Share Purchase Agreement was negotiated between sophisticated parties. Each of those parties was represented
by experience legal counsel.

288      The Trustee does not challenge or seek to set aside the Share Purchase Agreement. Given that context, I find that the
terms and conditions in the Share Purchase Agreement continue to stand.

289      The Share Purchase Agreement stipulated the closing deliverables for Perpetual Energy, in its capacity as the vendor,
including the following for the benefit of PEOC:
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8.1(a)(xviii) resignations of all directors and officers of [PEOC] and a release from such directors and officers pursuant
to which they release all Claims against [PEOC];....

290      The Share Purchase Agreement also stipulated the closing deliverables of 198Co, in its capacity as the purchaser. These
deliverables included the following reciprocal release in favour of Ms. Rose:

8.2(a)(xiii) releases signed by the new signing authorities of [PEOC] as appointed by the Purchaser releasing the directors
and officers of [PEOC] from any Claims related to such directors and officers acting as a director or officer of [PEOC];....

291      The term "Claim" is defined broadly in the Share Purchase Agreement as "any claim, demand, lawsuit, proceeding,
arbitration or governmental investigation, in each case, whether asserted, threatened, pending or existing".

292      As provided for in the Share Purchase Agreement, the new directors of PEOC signed the Release on behalf of PEOC.
Those new PEOC directors did so under the new ownership of 198Co.

293      PEOC and Perpetual Energy released Ms. Rose from any claims relating to her having acted as a director and officer
of PEOC. The Release provides as follows:

Corporate Release

3. PEI and PEOC do hereby remise, release and forever discharge Susan Riddell Rose from all Claims (as defined in the
Purchase and Sale Agreement), which PEI and PEOC now have or can have or can hereafter have against Susan Riddell
Rose by reason of, existing out of or in connection with Susan Riddell Rose having acted, at the request of PEI, as a director
and officer of PEOC, but which shall exclude any Claim based on the fraud, criminal conduct, or deceitful conduct of
Susan Riddell Rose.

294      As is evident from the above text in clause 3 of the Release, it includes an exclusion that provides that the Release does
not apply if the Claim is based on the fraud, criminal conduct or deceit. None of the claims or particulars in the Trustee SOC
allege fraud, criminal conduct or deceitful conduct in respect of Ms. Rose.

295      The Release further provides:

Understanding & General

4. The parties acknowledge and declare that they have been provided with sufficient time and opportunity to consider
all factors related to the execution of this Mutual Release and acknowledge a full awareness of its consequences and its
voluntary execution. The parties acknowledge having received independent legal advice regarding the execution of this
Mutual Release, or have voluntarily chosen not to receive such advice.

. . .

6. This Mutual Release shall be binding upon and enure to the benefit of the parties and their respective heirs, executors,
administrators, successors and assigns.

2. The Law

296      Releases are common in a variety of circumstances, including in purchase and sale agreements and where the parties
have no previous relationship. The purpose of a release is typically to deal with events that are, or may be, yet to come.

297      A release is an agreement. Its effectiveness is judged on the basis of ordinary contractual principles: Fotinis Restaurant
Corp. v. White Spot Ltd. (1998), 38 B.L.R. (2d) 251 (B.C. S.C. [In Chambers]) at para 8, [1998] B.C.J. No. 598 (B.C. S.C.
[In Chambers]).
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298      The wording of a release typically suggests an intent to wipe the slate clean. The parties may look to make that fresh
start when, for example, they wish to end a particular relationship or one party may be seeking to sever a connection with a
prior relationship: Bank of Credit & Commerce International SA (In Liquidation) v. Ali (No.1), [2001] 1 All E.R. 961 (Eng.
H.L.) [Ali] at 970.

299      A release is the abandonment, in whole or in part, of a right or claim: Covia Canada Partnership Corp. v. PWA Corp.
(1993), 105 D.L.R. (4th) 60 (Ont. Gen. Div. [Commercial List]) at 75, [1993] O.J. No. 1757 (Ont. Gen. Div. [Commercial List]),
aff'd (1993), 106 D.L.R. (4th) 608 (Ont. C.A.); K. (R.) v. A. (J.) (2000), 233 N.B.R. (2d) 291 (N.B. Q.B.) at para 104,[2000]
N.B.J. No. 498 (N.B. Q.B.), aff'd 2001 NBCA 88 (N.B. C.A.), leave to appeal to SCC refused 28982 (20 June 2002) [2002
CarswellNB 209 (S.C.C.)]; and Donnell, Re, [1930] 4 D.L.R. 1037 (Ont. Surr. Ct.) at 1037, [1930] O.J. No. 433 (Ont. Surr.
Ct.). The essence of a release is that one party discharges the other party from an action: Abouchar c. Ottawa-Carleton (Conseil
scolaire de langue française section publique) (2002), 58 O.R. (3d) 675 (Eng.) (Ont. S.C.J.) at 678, [2002] O.J. No. 1249 (Ont.
S.C.J.).

300      The intent of a release is to unchain a party from any liability or obligation to another party arising out of particular
circumstances, and to do so once and for all: Abundance Marketing Inc. v. Integrity Marketing Inc., 2002 CanLII 23605 at para
22, (2002), 117 A.C.W.S. (3d) 227, [2002] O.J. No. 3796 (Ont. S.C.J.). That is, a release extinguishes the underlying liability.
As a consequence, a release can be held up as a bar to a claim.

301      The person requesting a release typically seeks to obtain a relinquishment of rights, which can be used as a bar against
a future claim. Even where a release is not effective to bar a particular proceeding, it may still be relevant to bar the merits of
the issues in that proceeding or in relation to the remedies that otherwise may be available: Keewatin Regional Health Board
v. Peterkin, [1997] N.W.T.R. 93 (N.W.T. S.C.) at paras 7, 27, (1997), 29 C.C.E.L. (2d) 190 (N.W.T. S.C.), at 198. Under long-
standing common law principles, a release serves this purpose because it can be raised as a bar to an action on a debt or claim
that has been discharged: Brown v. Owen, [1939] O.W.N. 522, [1939] 4 D.L.R. 732 (note) (Ont. H.C.); Carey v. Freeman, [1938]
4 D.L.R. 678 (Ont. C.A.) at 681, [1938] O.R. 713 (Ont. C.A.); Heitman Financial Services Ltd. v. Towncliffe Properties Ltd.
(1981), 35 O.R. (2d) 189 (Ont. H.C.) at 192-193, (1981), 12 A.C.W.S. (2d) 294 (Ont. H.C.).

302      A valid and enforceable release affords a complete defence to an action because its effect extinguishes the underlying
cause of action. There is no need for the party relying on the release to make out a case that the commencement of the action
constitutes a breach of contract. There is no necessity for pleading a counterclaim: Carey at 681.

303      The effect of a release is to extinguish a cause of action in a manner similar to the expiry of a limitation period: British
Columbia Electric Railway v. Turner (1914), 49 S.C.R. 470 (S.C.C.) at 496. The Judicial Committee of the Privy Council
accepted this proposition as being correct: Gentile v. British Columbia Electric Railway, [1914] A.C. 1034 (Jud. Com. of Privy
Coun.) at 1042.

304      When a release is signed, the releasee is typically seeking to achieve finality. In this regard, authoritative courts have
recognized that finality is an objective of both parties, and that the parties to a release do not confine the scope of the document
to known claims: Ali at 970-71.

305      The finality associated with judgments of a court are recognized as an important feature of the justice system in Canada,
both for the parties involved in any specific litigation and for the community at large: Tsaoussis (Litigation Guardian of) v.
Baetz (1998), 41 O.R. (3d) 257 (Ont. C.A.) at 275, (1998), 165 D.L.R. (4th) 268 (Ont. C.A.) [Tsaoussis], leave to appeal to SCC
refused, 26945 (28 January 1999) [(1999), 236 N.R. 189 (note) (S.C.C.)].

306      In Tsaoussis, the Ontario Court of Appeal considered a motion to set aside a judgment approving an infant settlement.
For the parties, the Court noted that finality is an economic and psychological necessity: Tsaoussis at 275. The appellate Court
in that case commented that finality "places some limitation on the economic burden each legal dispute imposes on the system
and it gives decisions produced by the system an authority which they could not hope to have if they were subject to constant
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reassessment and variation": Tsaoussis at 275. While the context in that case was not commercial, the premise remains the same.
Courts emphasize the high value placed upon finality by our justice system.

307      It is important that there be a point in time when parties can proceed on a basis that matters have been decided, and
rights and obligations finally determined. Parties need to be secure in their knowledge that issues have been concluded on a
final basis: Tsaoussis at 276. The common law recognizes this contractual entitlement in the form of a release.

3. Application of the Law to the Facts

308      It is standard industry practice to release outgoing directors when there is a change of control. It would be highly unusual
for a director not to seek protection in the form of a release.

309      As I understand the Trustee's argument, it seeks monetary damages from Ms. Rose on the theory that Ms. Rose caused
Perpetual Energy to require 198Co to agree to the Release. On the balance of probabilities, I find that this allegation is without
merit for the following reasons.

310      First, there is no evidence that Ms. Rose caused Perpetual Energy to do anything. Indeed, the evidence is to the contrary.
Perpetual Energy is a public company. It has its own board of directors. Further, there is no evidence that Ms. Rose controlled
Perpetual Energy. Given that context, I find that Ms. Rose did not control Perpetual Energy.

311      Second, the Release confirmed that Ms. Rose acted as a director and officer of PEOC at the request of Perpetual Energy.

312      Third, counsel for the Trustee conceded in court that "[t]his was Perpetual Energy doing this transaction through a
subsidiary."

313      Fourth, PEOC was a special purpose corporation that was a wholly owned subsidiary of Perpetual Energy. That being
the case, legal control flowed from the parent corporation, which was Perpetual Energy, to the subsidiary, which was PEOC.

314      Fifth, 198Co was a sophisticated arm's length party. It negotiated all aspects of the Aggregate Transaction with the
assistance of experienced legal counsel. There is no evidence that 198Co was forced or "required" to agree to anything in respect
of the Release.

315      Sixth, the terms of the Release acknowledge that the parties have been provided with sufficient opportunity to
consider all factors related to the execution of that document. Also, the parties specifically acknowledged a full awareness of
its consequences, and its voluntary execution.

316      The Trustee also alleges that Ms. Rose breached her duties to PEOC by acting contrary to section 122(3) of the ABCA.
Section 122(3) of the ABCA provides as follows.

(3) Subject to section 146(7) [unanimous shareholder agreements], no provision in a contract, the articles, the bylaws or a
resolution relieves a director or officer from the duty to act in accordance with this Act or the regulations or relieves the
director from any liability for a breach of that duty.

317      Section 122(3) of the ABCA embodies the principle that officers and directors may not contract out of existing duties
owed to the corporation. The object of that statutory provision is to ensure that existing directors of the corporation comply
with their duties to the corporation while they are in office.

318      I struggle with the argument advanced by the Trustee. If the Trustee's position is that section 122(3) of the ABCA
precludes a corporation from entering into a mutual release with a former director, that would be extraordinary for the following
five reasons.

319      First, the use of a mutual release by business people in transactions is common practice. If I accepted the position
advanced by the Trustee, it would displace decades of business convention.
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320      Second, the implication inherent in the position of the Trustee is that directors can never be released in transactions that
involve an acquisition of control. If that was the law, directors would be exposed to liability for an indeterminant length of time.

321      Third, there are books written on the use of releases. My review of that literature does not support the proposition
advanced by the Trustee.

322      Fourth, there is a need for finality: Tsaoussis at 275. But for releases, a director may never achieve finality. As a matter of
contract, the proposition advanced by the Trustee would be ironic in that it was PEOC (now Sequoia Resources) that negotiated
and signed the Release. The implication of the Trustee's apparent position would be that Sequoia Resources could walk away
from the very bargain that it negotiated.

323      Fifth, the evidence is that Ms. Rose took her responsibilities as a director and officer of PEOC seriously, considered
the best interests of PEOC, its stakeholders, and then exercised her business judgment to the best of her ability. Importantly,
her evidence was to the effect that the ultimate decision to enter into the Aggregate Transaction was that of Perpetual Energy
and its board of directors.

324      The evidence before me is that the Release was negotiated at arm's length between Perpetual Energy and 198Co, and
that the Release was signed on behalf of PEOC by the new directors, who were appointed by 198Co.

325      As noted above, the parties to the Release acknowledged and declared that they were provided with sufficient time
and opportunity to consider all factors related to the execution of the Release, and they acknowledged a full awareness of its
consequences and its voluntary execution. The parties also acknowledged having received independent legal advice regarding
the execution of the Release, or voluntarily chose not to receive such advice.

326      These acknowledgments distinguish the circumstances of this Release from the one referred to in Tongue v. Vencap
Equities Alberta Ltd. (1994), 148 A.R. 321, 17 Alta. L.R. (3d) 103 (Alta. Q.B.), aff'd 1996 ABCA 208 (Alta. C.A.). In Tongue
at paras 139 and 141, the Court stated that the Release did not allow the directors to contract out of their duties. The decision in
that case turned on disclosure, and the Court stated that the Releases did not contemplate liability for certain breaches because
certain confidential information was not disclosed during the transaction: Tongue at paras 135-136. In contrast to Tongue, there
is no suggestion in this case that there was not full disclosure. Further, the evidence is that both parties to the Release had
experienced legal counsel advising them.

327      Given the above facts and analysis, I find that the Release provides a complete defence to Ms. Rose in respect of all of
the Trustee's claims against her. Significantly, the Trustee does not seek to set aside the Release. If the Release is not set aside,
I find that there can be no damages against Ms. Rose and she is shielded from financial exposure.

4. Conclusion

328      The Trustee's claims against Ms. Rose are solely in relation to her having acted as a director of PEOC. I find this to
be directly contrary to the express terms of the Release.

329      The Trustee's segregation of the Asset Transaction from the Aggregate Transaction puts it in the unusual position of
conceding that the Release was part of the negotiated transaction, but somehow disconnected from the Asset Transaction. This
inconsistency cannot be reconciled.

330      Given the above facts and analysis, I find that the Release is a complete bar to the claims against Ms. Rose.

E. Director Claim — Did Ms. Rose breach her fiduciary duty and duty of care owed to PEOC by approving the Asset
Transaction?

1. Incremental Facts and Context
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331      For convenience, I include key facts here notwithstanding that they may have been included above.

332      The value of the Goodyear Assets received by PEOC on the Asset Transaction was alleged in the Trustee SOC to
be no more than $5,670,200. This amount does not include any value attributed to the Gas Marketing Contract, which the
evidence indicates was $12.9 million. Further, this amount does not include additional information from the models that the
Trustee compiled.

333      The evidence provided by the Trustee estimated the liabilities assumed by PEOC in the Asset Transaction to be as
follows: (i) ARO abandonment costs of $98,855,218; (ii) ARO reclamation costs of $93,272,056; and (iii) ARO facility costs
of $26,831,000. These ARO liabilities aggregate to a total of $218,958,274.

334      The evidence provided by the Trustee alleged municipal property taxes in the amount of $10,047,744. Based on my
review of the evidence, I note that those municipal property taxes were from a 2015 listing. Since the Asset Transaction was
effected in 2016, I focused on the municipal property taxes associated with that calendar year. Based on my review of the
evidence, I find the relevant outstanding municipal property tax to be in the amount of $1,560,890.

335      During my review of the evidence, I did not see any record of the municipalities issuing notices of default in respect
of the property taxes that are associated with the Goodyear Assets.

336      The Trustee asserted that Asset Transaction resulted in a net deficit of $217,580,800. In my review of that calculation, in

conjunction with a detailed review of the evidence, I identified an amount of "value" that was deducted twice ($5,765,000). 3

There also were some minor rounding adjustments ($18, being a net amount).

337      The Trustee SOC alleges that Ms. Rose determined that the Goodyear Assets were high liability assets. It further asserts
that Ms. Rose failed as a director of PEOC to consider the implications of ARO as a liability of PEOC.

338      Ms. Rose filed the application before me, amended twice, for summary dismissal and striking pleadings. She asked that
this action against her be summarily dismissed pursuant to Rule 7.3, or in the alternative to be struck pursuant to Rule 3.68.

2. The Law

339      Redwater has a significant impact on the Director Claim. I have already commented on Redwater extensively above.
To the extent it is relevant, I incorporate by reference my above comments on Redwater.

340      In addition, Daishowa touches on the alleged liability issue from a different perspective. The comments of the Supreme
Court of Canada in Daishowa on the alleged liability issue are instructive, including at paras 3, 29, 37 and 40:

[3] The issue in this case is whether [Daishowa-Marubeni International Ltd. ("DMI")] was required to include in its
"proceeds of disposition" for each sale an estimate of the cost of the reforestation obligations that the purchasers assumed.
In my view, DMI was not required to do so. The obligation to reforest areas harvested in accordance with a forest tenure
in Alberta is a future expense that is embedded in the tenure. As such, the obligation serves to depress the value of the
forest tenure. It is not a separate existing debt of the vendor that is assumed by the purchaser as part of the sale price of
the forest tenure.

. . .

[29] I agree with Mainville J.A., DMI and the industry interveners that the assumed reforestation obligations are not
appropriately characterized as the assumption of an existing debt of the vendor that forms part of the sale price of the
property. The obligations — much like needed repairs to property — are a future cost embedded in the forest tenure that
serves to depress the tenure's value at the time of sale.

. . . . .
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[37] In sum, the reforestation obligations imposed by Alberta law on DMI's forest tenures are embedded in those tenures
and, as such, are future expenses tied to ownership of the property. They are not a liability that can be separated from the
forest tenure, the assumption of which would form part of the sale price of the tenure.

. . . . .
[40] However, DMI's argument that the reforestation obligations should not be included in its proceeds of disposition
because they are a "contingent liability" is misplaced and appears to have caused some confusion in the courts below.
The argument is problematic because, in focusing on whether the reforestation obligations are contingent or absolute, it
implicitly accepts that the cost of reforestation is a liability of the vendor that is not embedded in the forest tenure and
would constitute proceeds of disposition but for the contingent nature of the liability; see Frankovic, at p. 4. This implicit
assumption is incorrect. As I have explained above, the cost of reforestation is not a distinct existing liability of the vendor.
The assumption of the cost of reforestation would thus be excluded from proceeds of disposition independent of whether
the cost is absolute or contingent.

3. Analysis

341      I have already indicated that the Director Claim embodies no reasonable cause of action when the Trustee SOC is read
as a whole in the context of what fiduciary duty and duty of care mean: see paragraph 285 of this decision, above. That is fatal
to the Director Claim. I make this comment because Redwater held that ARO is not a liability, which nullifies the Trustee's
arguments concerning fiduciary duty and duty of care.

342      While Redwater and the consequential lack of a cause of action are sufficient to strike the Director Claim, Ms. Rose also
sought summary dismissal of this matter. For completeness, I will address the question of summary dismissal of the Director
Claim.

a. Summary Dismissal

343      I am required to assess whether it is possible to resolve the Director Claim on a summary basis, based on the record
before me. I find that there is sufficient evidence for me to do so.

344      For purposes of this analysis, I will use the Trustee's alleged value of consideration received, being the amount of
$5,670,200. Concerning the liabilities associated with the ARO and municipal property taxes, the alleged liabilities will be
examined through the lens of the law as it currently stands.

345      In considering summary dismissal, I must assess whether Ms. Rose has demonstrated on a balance of probabilities that,
on the facts as proven, there is no merit to the Director Claim.

346      The Alberta Court of Appeal has cautioned that a summary dismissal should not be considered if there a dispute on
material facts: Weir-Jones at paras 21 and 35-36. A material fact in this case is whether the AER was a creditor. I considered that
issue above. That is a question of law, and Redwater is relevant. To the extent the parties dispute the application of Redwater,
I find that the Trustee's position is without merit. That being the case, Redwater should be considered in Ms. Rose's summary
dismissal application.

347      The Trustee alleges that Ms. Rose had determined that the Goodyear Assets were high liability assets. The Trustee also
alleges that Ms. Rose was aware that PEOC was unable to meet the obligations associated with Goodyear Assets.

348      In contrast, Ms. Rose argues that the above allegation has no relevance to her duties to PEOC, and that she acted in
accordance with her statutory duties under the ABCA.

349      Notwithstanding Ms. Rose's arguments, I will address the liability issue because that is the foundation of the Trustee's
argument. To do this, it is necessary to consider the Asset Transaction in the context of the liability issue.

350      The Perpetual Energy Defendants assert that the ARO is not a liability. They take this position on the authority of
Redwater.
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351      In contrast, the Trustee asserts that the Supreme Court of Canada in Redwater did not address the broader question of
whether the AER was a creditor for any purpose. The Trustee also argued that Redwater would have no effect on its standing
to advance various claims, and that the concept of a "provable claim" was not relevant to the oppression analysis that the Court
needed to address.

352      PWC asserted in the Trustee's June 2019 Submission that the "provable claim" issue was a red herring. It advanced this
argument apparently because it is of the view that Redwater impacts a definition in the BIA that is not relevant to the analysis
that the Court must undertake on other fronts. I disagree.

353      The Trustee also submits that the Defendants' assertions that Redwater holds that the ARO is not a liability are without
merit based on the facts in Redwater and Daishowa. To support its position, the Trustee refers to the following:

a. All licenses held by Redwater were received by it, subject to the end-of-life obligations that would one day arise:
Redwater at para 157.

b. The issue in Daishowa was whether the reforestation obligations assumed by the purchaser depressed the value of the
tenures sold or were separate liabilities to be included in the seller's proceeds of disposition for tax purposes: Daishowa
at paras 6, 7 and 25, 26. The Trustee argues that, as in Redwater, there is no dispute in Daishowa that the reforestation
obligations were a form of liability: see Trustee's June 2019 Submission at para 12.

c. The ARO associated with the assets transferred to PEOC had a present effect on the fair market value of those assets,
the same as if the associated costs had been paid upfront: Redwater at para 157.

354      To properly consider the nature of Trustee's assertions, I need to review the definition of "liability". The nature of the
"liability" issue is important to the Director Claim because it will assist in determining whether there is any merit to that claim,
as framed by the Trustee.

355      Based on my review of the evidence in the context of the law as it currently reads, the record allows me to make a

finding on this liability issue. Indeed, the Trustee, by its own admission, asserted that "...facts are not complex or disputed". 4

The Trustee also states that "...there is no reason why complex legal issues require a trial and cannot be determined on an

application" (emphasis in the original). 5

356      Based on the evidence before me, I find that the ARO does not represent a liability for the following four reasons.

357      First, the Trustee asserts that the ARO is a liability because Redwater referred to that regulatory responsibility as an
end-of-life obligation that would one day arise: Redwater at para 157. Contrary to the Trustee's position, I find that judicial
comment supports the position that ARO is not a liability. In particular, that judicial comment in Redwater recognizes that an
obligation will arise at a future date, thereby implicitly acknowledging that the ARO is not a current debt or liability.

358      Concerning this point, the issue of whether a current liability exists is binary. There is no middle ground. A liability
either exists or it does not. Further, a liability is quite different from a future obligation, particularly one that can be quantified
only by reference to broad assumptions. While financial statements may record an accounting provision for various obligations,
such accounting provisions do not, in and of themselves, create a liability that is recognized in Canada under the laws of general
application.

359      Second, the Trustee relies on Daishowa to assert that there is no dispute that the reforestation obligations were a form
of liability: Daishowa at paras 25, 26. As I understand the Trustee's position, it asserts that a "form of liability" is therefore
a liability.
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360      I find that assumption to be in error because a "form of liability" is, at best, a contingent liability. A contingent liability
is not a liability in law. This very point has been made by the Supreme Court of Canada: Daishowa at para 40 (which is stated
above at paragraph 340 of this decision).

361      Third, the Courts have stated that a person with a contingent interest in an uncertain claim for unliquidated damages
is not a creditor: Hordo at para 15. Absent a creditor, there cannot be a liability. One goes with the other because they are
linked inextricably.

362      Fourth, during the hearing of this matter, the Trustee made an unqualified admission to the effect that ARO associated
with the Goodyear Assets was not a PEOC liability. While the Trustee's June 2019 Submission suggests that the Trustee is
retreating from that admission, that concession during argument highlights the weak ground on which the Trustee stands.

363      Based on the evidence before me, the current state of the law and my analysis above, I find that the AER, on the balance
of probabilities, was not a creditor of PEOC at the time of the Asset Transfer and that PEOC was not subject to a current or
enforceable liability in respect of the ARO that was allegedly associated with the Goodyear Assets. As a result, I also find that
Ms. Rose has demonstrated, on the balance of probabilities, that, on the facts proven, there is no merit to the Director Claim.
Restated, if the AER is not a creditor, the foundation of the Trustee's argument concerning the Director Claim is nullified.

364      I am able to make these findings based on the nature and quality of the evidence before me. The record was sufficient
to consider this "liability" issue on a summary application, and there was no "credibility" issue that had to be tested (in contrast
to my finding above in respect of the BIA Claim).

365      Having found that there is no merit to the Director Claim, I find that Ms. Rose discharged her burden. That said, I need
to assess whether the Trustee has established that there is a genuine issue requiring a trial in respect of the Director Claim: Weir-
Jones at para 30, 47. This latter assessment will be based on the nature of the issues and their merits.

366      Undoubtedly, the Trustee is of the view that there is a genuine issue requiring a trial. As I noted above, the Trustee
asserts that the Supreme Court of Canada in Redwater did not address the broader question of whether the AER was a creditor
for any purpose. The Trustee also asserted that Redwater has not determined the liability issue. In particular, the Trustee takes
the position that the argument that the ARO is not a liability is without merit.

367      Before Supreme Court of Canada decision in Redwater, I may have considered the argument advanced by the Trustee.
However, on the authority of Redwater, I find that the AER is not a creditor in respect of the ARO associated with the Goodyear
Assets. Consistent with that finding, I also conclude that the ARO associated with the Goodyear Assets was not a liability of
PEOC (Sequoia Resources) at the time that the Asset Transfer was effected.

b. Financial Review — Redwater Impact

368      My conclusion is supported by the financial component of the "Value and Consideration" in respect of the Asset
Transaction. That financial result is as follows (see the "Post-Redwater" column):

Trustee SOC Post-Redwater
Alleged Value of Consideration Received $5,670,200 $5,670,200
Trustee Estimate of Liabilities Assumed:   
 • ARO abandonment costs 98,855,218 NIL
 • ARO reclamation costs 93,272,056 NIL
 • ARO Facilities 26,831,000 NIL
Alleged Aggregate ARO 218,958,274 NIL
Alleged Aggregate Property Taxes 10,047,744 1,560,809
Sub-Total 229,006,018 1,560,809
Reconciling Adjustment 6 (5,765,018) NIL
Alleged Aggregate Liabilities 223,241,000 1,560,809
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Net Asset (Deficit) ($217,570,800) $4,109,391

369      In effect, the decision in Redwater extinguishes the Trustee's assertion that the Asset Transaction resulted in a significant
net deficit. This "Post-Redwater" determination further demonstrates that there is no merit to the Director Claim insofar as it
was premised on the ARO being a liability. Accordingly, I summarily dismiss the Director Claim under Rule 7.3(1)(b).

370      Given the above facts and analysis, I find that the Trustee has not established that there is a genuine issue requiring a
trial in respect of the Director Claim because the Trustee's foundation for the Director Claim was premised on the ARO being
a liability. That position has been nullified by Redwater.

371      Given this determination, the guidelines in Weir-Jones require that I take one last step. That is, I must determine whether
I am sufficiently confident in the state of the record to exercise my discretion to summarily dismiss the Director Claim: Weir-
Jones at para 47(d); see also Geophysical Service at para 40. Based on my review, I am satisfied that the state of the records
permits me to exercise discretion to summarily dismiss the Director Claim.

4. Conclusion

372      Given the above facts and analysis, I summarily dismiss the Director Claim under Rule 7.3(1)(b).

VII. Summary of Conclusions

373      For convenience, I summarize my above conclusions as follows.

A. BIA Claim — Was the Asset Transaction an arm's length transfer for purposes of section 96(1) of the BIA?

374      Given the above facts and analysis, I will not summarily dismiss the BIA Claim.

375      Given the above facts and analysis, I will not strike the BIA Claim.

B. Oppression Claim — Is the Trustee a "complainant" that is entitled to bring an oppression claim under section 242 of
the ABCA?

376      Given the above facts and analysis, I strike the Oppression Claim under Rule 3.68 because the Trustee SOC discloses no
reasonable claim. I do so on the basis that the Trustee is not a "proper person" that would accord it standing as a "complainant",
and, alternatively, because the Trustee has no cause of action in respect of the Oppression Claim.

C. Public Policy Claim — Should the Claim by the Trustee for Relief on the Grounds of Public Policy, Statutory Illegality,
and Equitable Rescission be struck?

377      Given the above facts and analysis, I strike the Public Policy Claim under Rule 3.68 on the basis that the Trustee SOC
discloses no reasonable claim, and, in particular, it discloses no cause of action.

D. Is the Release a complete bar to claims against Ms. Rose?

378      Given the above facts and analysis, I find that the Release is a complete bar to the claims against Ms. Rose.

E. Director Claim — Did Ms. Rose breach her fiduciary duty and duty of care owed to PEOC by approving the Asset
Transaction?

379      Given the above facts and analysis, I strike the Director Claim under Rule 3.68 on the basis that the Trustee SOC
discloses no reasonable claim, and, in particular, it discloses no cause of action.

380      Given the above facts and analysis, I summarily dismiss the Director Claim under Rule 7.3.
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VIII. Costs

381      If the parties cannot otherwise agree, they may speak to costs at their convenience.

Footnotes

1 See paragraph 4(a) of the Application for Summary Dismissal and to Strike filed by Perpetual Energy, POT and POC on October 19,
2018. See also paragraph 36 of the Brief of the Perpetual Energy Defendants, which is categoric in the use of the term "only".

2 See also paragraph 36 of the Brief of the Perpetual Energy Defendants, which states that "[t]he first threshold issue addresses only
the question of whether the parties were dealing at arm's length" (underlining added). The first threshold issue is referenced in that
Brief as the BIA claim.

3 See Exhibit N to the Darby Affidavit. The alleged net deficit of $223,241,000 already reflects a reduction of $5,765,000. When the
$223,241,000 is reduced again by the amount of $5,670,200, the net result of $217,570,800 is recorded. That matches the amount
claimed, but the double deduction of value was required to come to that "net amount".

4 See paragraph 28 of the Trustee's Brief. See also the Trustee's statement in paragraph 11 of it Brief were it asserts that "[t]he relevant
facts are simple." The Trustee also states that "[t]he complexity of a transaction or the amount involved does not, on its own, preclude
the Trustee from proceeding by way of a summary application": see paragraph 27 of the Trustee's Brief. Given that statement, I am
of the view that the argument goes both ways to permit applications to be brought against the Trustee as well.

5 See paragraph 29 of the Trustee's Brief.

6 This adjustment is included in order to reconcile with the figure that the Trustee used. See footnote 3, above.
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orders were inoperative; and that trustee was entitled to disclaim assets — AER appealed to Court of Appeal — Leave to
appeal was granted — Canadian Association of Petroleum Producers, Canadian Association of Insolvency and Restructuring
Professionals, Attorney General for Saskatchewan, and Queen in Right of British Columbia as represented by Ministry of
Natural Gas Development and British Columbia Oil and Gas Commission (applicants) applied for leave to intervene on appeal
— Application granted on conditions — Applicants had interest and would be directly and significantly affected by outcome
of appeals — Applicants met criteria for permission for leave to intervene.

APPLICATION for leave to intervene on appeal to Court of Appeal.

Sheilah Martin J.A.:

Introduction

1      Four different entities seek leave to intervene in a constitutional appeal that concerns the interpretation of federal and
provincial legislation, the division of legislative powers and the doctrine of paramountcy.

2      The applicants are the Canadian Association of Petroleum Producers; Canadian Association of Insolvency and Restructuring
Professionals; Attorney General for Saskatchewan and a joint application from Her Majesty the Queen in Right of the Province
of British Columbia as represented by the Ministry of Natural Gas Development and the British Columbia Oil and Gas
Commission.

3      I granted permission to intervene (with terms and conditions) to each of the applicants with reasons to follow. These
are those reasons.

Background

4      At issue is Wittmann CJ's decision Grant Thornton Ltd. v. Alberta Energy Regulator, 2016 ABQB 278 (Alta. Q.B.),
which thoroughly reviews the factual and legal background. In brief, the trustee in bankruptcy and receiver for Redwater Energy
Corporation sought a determination of the applicable law and issues related to oil and gas assets of the bankrupt company.
The trustee disclaimed and renounced certain non-producing wells. The Alberta Energy Regulator (AER) and the Orphan
Well Association (OWA) jointly applied for a declaration that the disclaimer was void and unenforceable due to the necessary
environmental work arising from abandonment. They additionally sought an order compelling the receiver to fulfill its statutory
obligations as licensee in relation to abandonment, reclamation and remediation of all Redwater licensed properties.

5      Chief Justice Wittmann found the purpose of section 14.06 of the Bankruptcy and Insolvency Act (BIA), was to
permit receivers and trustees to make rational economic assessments of the costs of remedying environmental conditions,
with discretion to determine whether to comply with orders to remediate property affected by these conditions. He found
an operational conflict arose between section 14.06(a) of the BIA and the definition of a licensee under the Oil and Gas
Conservation Act (OGCA), and the Pipeline Act (PA). Under section 14.06 of the BIA, the trustee could renounce assets without
responsibility for environmental abandonment and remediation work. Under the OGCA and the PA, a licensee (including a
trustee) could not renounce licensed assets in such a manner. Wittmann CJ found dual compliance with the provincial regime
and the BIA was not possible, thereby triggering the doctrine of federal paramountcy. He found there was a conflict between
the trustee's power to renounce and continuing liability under provincial legislation. The definitions of licensee in the OGCA
and PA were declared inoperative to the extent they frustrated the purpose of the BIA by requiring the trustee to comply
with abandonment orders, provide security deposits, or create priorities to any claims against Redwater. Other provisions that
frustrated the purpose of the BIA, by preventing renouncement of licensed assets without economic benefit to creditors, were
also declared inoperative. The remedies sought by the AER and the OWA were accordingly denied and they appealed.

Issues on Appeal

6      On June 29, 2016, the parties were granted leave to appeal on the following questions:
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a) Did the court err in the interpretation and application of section 14.06 of the Bankruptcy and Insolvency Act, RSC 1985,
c B-3 (the BIA)?

b) Did the court err in finding that the doctrine of federal paramountcy was triggered by the AER requiring Grant Thornton
Limited as Trustee and Receiver to comply with abandonment orders issued pursuant to the Oil and Gas Conservation
Act, RSA 2000, c O-6 (OGCA), and the Pipeline Act, RSA 2000, c P-15, in relation to certain assets that Grant Thornton
renounced and declined to take possession of?

c) Did the court err in finding that there is an operational conflict between section 14.06(4) of the BIA and the definition of
"licensee" under the OGCA and Pipeline Act, and that dual compliance with both the Alberta provincial regulatory regime
under the OGCA and the Pipeline Act and the federal insolvency regime under section 14.06(4) of the BIA is not possible?

d) Did the court err in finding that certain abandonment orders issued by the AER were inoperative and that the Respondent,
Grant Thornton Limited, was entitled to disclaim certain AER licensed assets?

e) Did the court err in the interpretation and application of the decision of the Supreme Court of Canada in AbitibiBowater
Inc., Re, 2012 SCC 67 (S.C.C.)?

f) Did the court err in the interpretation and application of the decision of the former Chief Justice Laycraft in Panamericana
de Bienes y Servicios S.A. v. Northern Badger Oil & Gas Ltd., 1991 ABCA 181 (Alta. C.A.)?

Tests for Permission to Intervene

7      Rules 14.37(2) and 14.58 of the Alberta Rules of Court, AR 124/2010, authorize a single appeal judge to grant permission
to a party to intervene in an appeal and impose conditions on the intervention. The intervener cannot raise or argue novel issues
on appeal unless otherwise permitted: Rule 14.58(3).

8      Granting intervener status is a two-step process. The court first considers the subject matter of the appeal and then determines
the proposed intervener's interest in it: Papaschase Indian Band No. 136 v. Canada (Attorney General), 2005 ABCA 320 (Alta.
C.A.) at para 5, (2005), 380 A.R. 301 (Alta. C.A.). In determining a proposed intervener's interest, a court should examine (a)
if the intervener will be directly and significantly affected by the appeal's outcome, and (b) if the intervener will provide some
expertise or fresh perspective on the subject matter that will be helpful in resolving the appeal.

9      Papaschase stated parties could be granted intervener status if they met either criterion. However, subsequent decisions
have set out that simply establishing an affected interested is not enough to grant leave. A proposed intervener must also provide
fresh information or a fresh perspective: Pedersen v. Van Thournout, 2008 ABCA 192 (Alta. C.A.) at para 10, (2008), 432 A.R.
219 (Alta. C.A.). If parties can intervene simply because they have affected interests, the number of potential interveners would
greatly increase and unduly delay the appeal process without a corresponding benefit.

10      In Pedersen, this court stated (at para 3) that the following questions are relevant factors to consider when determining
whether to grant intervener status:

1. Will the intervener be directly affected by the appeal;

2. Is the presence of the intervener necessary for the court to properly decide the matter;

3. Might the intervener's interest in the proceedings not be fully protected by the parties;

4. Will the intervener's submission be useful and different or bring particular expertise to the subject matter of the appeal;

5. Will the intervention unduly delay the proceedings;

6. Will there possibly be prejudice to the parties if intervention is granted;
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7. Will intervention widen the lis between the parties; and

8. Will the intervention transform the court into a political arena?

11      The power to allow interveners is discretionary and should be exercised sparingly: R. v. N. (L.C.), 1996 ABCA 242 (Alta.
C.A.) at para 16, (1996), 184 A.R. 359 (Alta. C.A.). However, interveners have been allowed when they add significantly to
complex constitutional issues, especially those, like the case at bar, with serious and wide ranging policy implications.

12      As explained in R. v. Morgentaler, [1993] 1 S.C.R. 462 (S.C.C.) at para 1, "[t]he purpose of an intervention is to present
the court with submissions which are useful and different from the perspective of a non-party who has a special interest or
particular expertise in the subject matter of the appeal."

13      The court's ability to assess whether an intervener has something useful and different to add is tied to how clearly
the intervener articulates the submissions they seek to advance. A bare assertion that one has a unique perspective is far less
helpful than an overview of the arguments the intervener seeks to advance. The Supreme Court requires applicants to identify
the position of the intervener intends to take, set out the submissions to be advanced, the questions on which they propose to
intervene, their relevance to the proceeding and the reasons for believing that the submissions will be useful to the Court and
different from those of the other parties. See rule 57(2) of the Rules of the Supreme Court of Canada, SOR/83-74. This level
of specificity is to be encouraged in this court as well.

Have these Intervener Applicants met the Pedersen Test?

Her Majesty the Queen in Right of the Province of British Columbia as represented by the Ministry of Natural Gas
Development and the British Columbia Oil and Gas Commission

14      Her Majesty the Queen in Right of the Province of British Columbia, as represented by the Ministry of Natural
Gas Development and the British Columbia Oil and Gas Commission, (collectively the British Columbia applicants) seek to
intervene in support of the appellants. While British Columbia legislation differs from Alberta legislation, the British Columbia
applicants seek permission to intervene because Alberta receivership orders directly affect the British Columbia regulator when
an Alberta insolvent has assets or carries on operations in British Columbia. As well, the interpretation of section 14.06 of the
BIA could affect the interpretation and application of the legislative provisions in British Columbia, and directly impact the
regulation and management of the oil and gas industry in British Columbia, the British Columbia orphan fund, and the British
Columbia taxpayers.

15      While British Columbia played no role the court below, they submit they can bring a perspective on the extra-provincial
implications of the interpretation of section 14.06 of the BIA, and address Alberta legislative provisions similar to British
Columbian's regarding the liability management rating system and provisions permitting the regulator's imposition of conditions
on transfers of licenses, as well as the practical effect of a trustee or receiver being able to disclaim or renounce oil and gas
licenses. They submit this will assist the court in understanding how its decision will potentially affect the oil and gas industry
in British Columbia, including potential unanticipated consequences.

16      They expect to advance arguments on the interpretation of section 14.06 of the BIA, which are different from those of
the parties. In particular, they would address the interpretation of section 14.06(7) of the BIA regarding ownership rights and
the definition of "contiguous". They would also make submissions on the interpretation of section 20 of the BIA as it informs
renouncement rights, which they claim did not receive a lot of focus in the decision under appeal. As well, they submit they
would advance a different argument on the errors in the interpretation of the decisions in AbitibiBowater Inc. and Northern
Badger Oil & Gas Ltd.

17      They submit they would not widen the lis nor prejudice the parties or cause any delay.

18      I find that British Columbia has an interest, and would be directly and significantly affected by the outcome of these appeals.
The British Columbia applicants would bring an extra-provincial perspective, but are not to widen the lis by explaining the
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differences and similarities in the British Columbia and Alberta legislation. They would make submissions on the interpretation
of the BIA and the case authorities different from the other parties that would be helpful to the panel hearing the appeals. Subject
to the conditions imposed below, they meet the criteria for permission to intervene.

Canadian Association of Petroleum Producers

19      CAPP represents over 85 percent of the companies that explore for, develop and produce natural gas and crude oil
throughout Canada. CAPP's mission, on behalf of the Canadian upstream oil and gas industry, is to advocate for and enable
economic competitiveness and safe, environmentally, and socially responsible performance. It made submissions in the court
below.

20      CAPP's members are key players in both the oil and gas industry and the regulatory regime. Through the levies charged to
licensees by the AER, CAPP's members are the primary source of funding for both the orphan fund and the AER, and as a result,
the appeals directly affect the members of CAPP. As well, the appeals affect the reputation of license holders and the industry.

21      CAPP seeks to intervene in support of the appellants and made submissions on appeal. It submits it has special expertise
and is uniquely positioned to provide insight from the oil and gas industry as a whole into the effect of the possible outcomes
in the appeals. It is able to provide industry perspective on the public interest considerations the industry believes are at play in
requiring oil and gas companies to meet their obligations to properly reclaim and abandon their wells and facilities in accordance
with the obligations under the AER licensing regime. As well, it can provide its perspective on which parties are best able and
suited to manage the risks of licensees failing to live up to their obligations. Using the "broad voice of industry", it seeks to
provide a different and broader perspective regarding the issues that differ from and are unavailable to the appellants, or which
the appellants may be restrained in making.

22      It does not propose to expand the issues and it submits it will not repeat any of the arguments or issues raised by any
of the appellants.

23      I find that CAPP has an interest and would be directly and significantly affected by the outcome of these appeals. It
possesses expertise in the oil and gas industry that can bring a broader policy perspective to the issues and that would be helpful
to the panel hearing the appeals. Subject to the conditions set out below, CAPP meets the criteria for permission to intervene.

Attorney General for Saskatchewan

24      Attorney General for Saskatchewan did not intervene in the court below. The Attorney General seeks permission now
because Saskatchewan has legislative provisions very similar to the legislative provisions at issue in these appeals. If the decision
below is upheld on appeal, and followed in Saskatchewan, it would negatively impact Saskatchewan's orphan well program,
the oil and gas industry in Saskatchewan, and Saskatchewan taxpayers. I accept the characterization of Saskatchewan, that the
case at bar involves resource based issues arising throughout Western Canada that are first being addressed in Alberta.

25      The Attorney General seeks to intervene in support of the appellants. It submits it will focus on common law bankruptcy
principles such as the principle that bankruptcy proceedings should not place creditors in a better position than they would be
absent the bankruptcy. It also submits such principles must be applied together with guiding constitutional principles such as
co-operative federalism, which mandate that federal paramountcy should be narrowly construed and applied in order to allow
the continued operability of valid provincial legislation. It submits such broader principles appear not to have been applied in
the court below. As well, it would make specific analysis of Chief Justice Wittmann's reasons on the cost of compliance to
argue conflict can be avoided as the issue is not an either/or situation. Saskatchewan would also address its concern that the
application of the paramountcy doctrine to bankruptcy is taking on the characteristic of immunity to provincial legislation and
would make submissions regarding interjurisdictional immunity.

26      It submits it will avoid causing any delay in the proceedings.
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27      I find that Saskatchewan has an interest and would be directly and significantly affected by the outcome of
these appeals. The Attorney General would be helpful to the panel hearing the appeals by bringing a fresh perspective
with argument on common law bankruptcy principles not applied in the court below, and by addressing broader issues of
constitutional interpretation, including co-operative federalism. Subject to the conditions imposed below, the Attorney General
for Saskatchewan meets the criteria for permission to intervene.

Canadian Association of Insolvency and Restructuring Professionals

28      CAIRP is a national professional association representing receivers, trustees, agents, monitors and consultants working in
the insolvency field, and designed to advance the practice of insolvency administration in Canada as well as the public interest
in connection with insolvency matters. Its mission is to advocate for a fair, transparent and effective system of insolvency and
restructuring administration throughout Canada. It made submissions in the court below.

29      CAIRP submits it has particular experience and insight into the practice and procedures in insolvency and restructuring,
including questions of priorities; and has expertise on the interplay of provincial regulatory legislation and federal insolvency
legislation.

30      It submits it is able to inform the court on the practical outcomes of the policy decisions the court will be called upon
to consider. It can speak to the impact of a change to the legislation currently governing the administration of insolvency
proceedings.

31      CAIRP submits its perspective is both unique and broader than the parties to the appeal. Its position differs from the
position of Grant Thornton Limited who, as court-appointed receiver and trustee, is an officer of the court and therefore unable
to advocate freely for the interests of insolvency professionals generally. CAIRP would support the decision under appeal, and
address the implications and impacts of the decision to receivers and trustees. Specifically, CAIRP would stress the need for
certainty in the practical, day-to-day workings of their members.

32      It submits it will not widen the lis between the parties.

33      I find that CAIRP has an interest and would be directly and significantly affected by the outcome of these appeals. Its
expertise in insolvency administration would bring a broader policy perspective to the appeal that will be helpful to the panel
hearing the appeals. Subject to the conditions imposed below, CAIRP meets the criteria for permission to intervene.

Conclusion

34      In granting permission to intervene, terms and conditions were imposed to balance the benefit of the interveners'
submissions with a timely and fair hearing by preserving the appeal scheduled for October 11, 2016, and avoiding any prejudice
to the parties. Therefore, permission was granted as follows:

• Her Majesty the Queen in Right of the Province of British Columbia as represented by the Ministry of Natural Gas
Development and the British Columbia Oil and Gas Commission may file a joint factum of no more than 15 pages;

• CAPP may file a factum of no more than 15 pages;

• The Attorney General for Saskatchewan may file a factum of no more than 15 pages; and

• CAIRP may file a factum of no more than 15 pages.

35      The Minister of Justice and Solicitor General of Alberta is entitled to be heard as of right under the Judicature Act, RSA
2000, c J-2, and may file a factum of no more than 25 pages.

36      All interveners and Alberta may make oral submissions to a maximum of 10 minutes, subject, as always, to the appeal
panel's determination of its own needs.
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37      All intervener factums and materials must be filed no later than 3:00 pm on Monday, August 22, 2016.

38      The two respondents' written submissions are to be filed no later than 3:00 pm on Monday, August 29, 2016. They are
each granted an additional 10 pages to address the interveners' submissions.

39      The two appellants may file, but are not required to file, a reply to CAIRP's intervener factum of no more than five pages,
no later than 3:00 pm on Monday, August 29, 2016.

40      None of the interveners may supplement the record nor add new issues to those identified in Rowbotham JA's order
of June 29, 2016.

41      All the interveners and the respondents may file one factum for the two appeal numbers.

42      No general costs, either in favour or against the interveners, shall be payable in respect of these applications or the appeal.
Application granted.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



TAB 3 

  



Papaschase Indian Band No. 136 v. Canada (Attorney General), 2005 ABCA 320, 2005...
2005 ABCA 320, 2005 CarswellAlta 1407, [2005] A.J. No. 1273, 143 A.C.W.S. (3d) 211...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1

2005 ABCA 320
Alberta Court of Appeal

Papaschase Indian Band No. 136 v. Canada (Attorney General)
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Rose Lameman, Francis Saulteaux, Nora Alook, Samuel Waskewitch, and
Elsie Gladue on their own behalf and on behalf of all descendants of the
Papaschase Indian Band No. 136 (Respondents / Appellants / Plaintiffs)

and Attorney General of Canada (Respondent / Respondent / Defendant)
and Her Majesty the Queen in Right of Alberta (Respondent / Respondent /
Third Party) and Federation of Saskatchewan Indian Nations (Applicant)

Fraser C.J.A., Picard J.A., and Russell J.A.

Heard: September 22, 2005
Judgment: September 22, 2005

Docket: Edmonton Appeal 0403-0299-AC

Counsel: J. Tannahill-Marcano for Respondents, Rose Lameman et al.
M.E. Annich for Respondent, Attorney General of Canada
S. Latimer for Respondent, Canada
D.N. Kruk for Respondent, Alberta
M.J. Ouellette for Applicant Proposed Intervener, Federation of Saskatchewan Indian Nations

Subject: Public; Civil Practice and Procedure; Constitutional
Headnote
Aboriginal law --- Practice and procedure — Parties — Intervenors
Lawsuit brought by Indian band against Crown sought declaration that P Band No. 136 was recognized band under Treaty 6
and Indian Act — Matter was appealed — Federation of Saskatchewan Indian Nations ("FSIN") represented 74 First Nations in
Saskatchewan — FSIN applied for intervenor status at appeal hearing — Application granted — Issues in case involved whether
provincial limitation periods can oust protection afforded under s. 35(1) of Constitution Act, 1982, and whether appellants had
standing to pursue their claim — FSIN should be permitted to intervene with respect to those issues — FSIN possessed some
special expertise and insight that will assist court in determining outcome of appeal on certain issues.
Civil practice and procedure --- Parties — Intervenors — General principles
Lawsuit brought by Indian band against Crown sought declaration that P Band No. 136 was recognized band under Treaty 6
and Indian Act — Matter was appealed — Federation of Saskatchewan Indian Nations ("FSIN") represented 74 First Nations in
Saskatchewan — FSIN applied for intervenor status at appeal hearing — Application granted — Issues in case involved whether
provincial limitation periods can oust protection afforded under s. 35(1) of Constitution Act, 1982, and whether appellants had
standing to pursue their claim — FSIN should be permitted to intervene with respect to those issues — FSIN possessed some
special expertise and insight that will assist court in determining outcome of appeal on certain issues.

APPLICATION by federation of Saskatchewan First Nations for leave to intervene in appeal of action involving constitutional
rights of aboriginal band.

Fraser C.J.A.:

1      This is an application for intervener status by the Federation of Saskatchewan Indian Nations (FSIN). The respondents in
this application, Rose Lameman et al. (who are the appellants in the main action and are referred to herein as the "appellants"),
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support FSIN's application, but the application is opposed by the respondent, Canada. The respondent, Her Majesty the Queen
in Right of Alberta, takes no position on this issue.

2      It may be fairly stated that, as a general principle, an intervention may be allowed where the proposed intervener is specially
affected by the decision facing the Court or the proposed intervener has some special expertise or insight to bring to bear on
the issues facing the court. As explained by the Supreme Court of Canada in R. v. Morgentaler, [1993] 1 S.C.R. 462 (S.C.C.)
at para. 1: "[t]he purpose of an intervention is to present the court with submissions which are useful and different from the
perspective of a non-party who has a special interest or particular expertise in the subject matter of the appeal."

3      That said, it is clear as noted by the Federal Court of Appeal in Canada (Minister of Indian & Northern Affairs) v. Corbiere
(1996), 199 N.R. 1 (Fed. C.A.) that ". . . an intervenor in an appellate court must take the case as she finds it and cannot, to the
prejudice of the parties, argue new issues which require the introduction of fresh evidence."

4      FSIN applies for intervener status on the basis that it represents 74 First Nations in Saskatchewan whose interests will
be specially affected by the outcome of this appeal. It also claims expertise in the subject matters of the appeal. The FSIN's
mandate is to enhance, protect and promote treaty and inherent rights of its member First Nations, and under its land and resource
portfolio, the FSIN runs the Indian rights and treaties research program responsible for researching, preparing and submitting
specific claims on behalf of Saskatchewan First Nations. FSIN points to this research work as an indication of the expertise that
it has developed in a number of the issues facing this Court. As a result, FSIN proposes to make submissions as an intervener
in support of the appellants on certain of those issues.

5      A two-step approach is commonly used to determine an intervener application. The Court typically first considers the
subject matter of the proceeding and second, determines the proposed intervener's interest in that subject matter. It is clear from
reviewing the appellants' factum that there are three main issues on the appeal:

1. The tests for striking pleadings and summary judgment and, in particular, whether summary judgment is appropriate for
resolution of complex evidentiary and novel legal issues based on aboriginal and treaty rights.

2. Whether the appellants lack standing to assert claims based on aboriginal and treaty rights because they are not a band.
This, in turn, involves a number of potential issues including treaty rights under Treaty 6 and constitutional protection of
treaty and aboriginal rights under s. 35(1) of the Constitution Act, 1982.

3. To what extent, if any, provincial limitation periods can be invoked to extinguish aboriginal or treaty rights.

6      In cases involving constitutional issues or which have a constitutional dimension to them, courts are generally more lenient
in granting intervener status: R. v. Trang, [2002] 8 W.W.R. 755, 2002 ABQB 185 (Alta. Q.B.), and Alberta Sports & Recreation
Assn. for the Blind v. Edmonton (City) (1993), [1994] 2 W.W.R. 659 (Alta. Q.B.). Similarly, appellate courts are more willing to
consider intervener applications than courts of first instance. As noted by Hugessen J. in Federation of Saskatchewan Indians
v. Canada (Attorney General), 2002 FCT 1001 (Fed. T.D.) :

. . . [T]he test for allowing intervener standing for argument at the appellate level is necessarily different from that which
is used at trial; trials must remain manageable and the parties must be able to define the issues and the evidence on which
they will be decided. An appellate court on the other hand deals with a pre-established record that is not normally subject
to change. And an appellate court, while benefiting from the different viewpoints expressed by interveners, is far better
equipped to limit and control the length and nature of their interventions.

7      In this case, in assessing the subject matter of the issues in dispute, we see two key issues on which it can be argued that the
FSIN should be permitted to intervene. The first relates to whether provincial limitation periods can oust the protection afforded
under s. 35(1) of the Constitution Act, 1982 including whether other constitutional issues are therefore engaged. The second
involves the issue of standing, that is whether the appellants have the standing to pursue their claim.

8      The next step is to consider the FSIN's interest in the subject matter, which should be more than simply jurisprudential.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993392505&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1996451386&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002058188&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993387301&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002513360&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
mdeyholos
Highlight



Papaschase Indian Band No. 136 v. Canada (Attorney General), 2005 ABCA 320, 2005...
2005 ABCA 320, 2005 CarswellAlta 1407, [2005] A.J. No. 1273, 143 A.C.W.S. (3d) 211...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 3

9      In constitutional cases, if an applicant can show its interests will be affected by the outcome of the litigation, intervener
status should be granted: Skapinker v. Law Society of Upper Canada (1984), 9 D.L.R. (4th) 161 (S.C.C.). Or, as already noted, if
the intervener applicant possesses some expertise which might be of assistance to the court in resolving the issues before it, that
too will do. As explained by Brian Crane in Practice and Advocacy in the Supreme Court, (British Columbia Continuing Legal
Education Seminar, 1983), at p. 1.1.05, and approved by the Supreme Court of Canada in Reference re Workers' Compensation
Act, 1983 (Newfoundland), [1989] 2 S.C.R. 335 (S.C.C.), at 340:

an intervention is welcomed if the intervener will provide the Court with fresh information or a fresh perspective on an
important constitutional or public issue.

10      In our view, for purposes of the subject appeal, the FSIN possesses some special expertise and insight that will assist
this Court in determining the outcome of the appeal on certain issues. Having concluded that this is so, it is not necessary to
consider whether some or all of FSIN's membership may be affected by the appeal. The test for intervention has been met.

11      We are equally satisfied however that the grounds on which the FSIN should be permitted to intervene should properly
be limited to the two key issues we have identified. Therefore, we grant intervener status to the FSIN.

12      Dealing first with the limitations issue, the FSIN is permitted to file a factum and make oral submissions on provincial
statutes of limitation and their relationship or application to treaty and aboriginal rights in light of treaty interpretation and s.
35(1) of the Constitution Act, 1982. With respect to the standing issue, the FSIN is permitted to file a factum and make oral
submissions on whether the appellants have standing to pursue the subject claims. This includes addressing the status of First
Nations not recognized as such whether because of alleged surrender of treaty rights or claimed amalgamations with other First
Nations or otherwise.

(Discussion as to when factums are to be filed)

13      The FSIN factums will be filed and served by the end of the day on October 31, 2005. The reply factums from each of
Canada and Alberta are to be filed and served by the end of the day on November 23, 2005.

(Discussion as to costs)

14      We order that each party and the intervener bear its own costs.
Application granted.
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HEARING in case management regarding appointment of intervenors.

Patricia Rowbotham J.A.:

Introduction

1      This is the second case management meeting in the constitutional reference which seeks the court's opinion on the
constitutionality of Part 1 of An Act to enact the Impact Assessment Act and the Canadian Energy Regulator Act, to amend the
Navigation Protection Act and to make consequential amendments to other Acts, SC 2019, c 28; and the Physical Activities
Regulations, SOR/2019-285.

2      The hearing on February 27, 2020 addressed the following:

1. Intervener applications;

2. Factum page limits, records and time limits for oral argument for interveners;

3. Reply facta from Alberta and Canada; and

4. Amendments to the timetable for filings.

3      Most counsel appeared in person although four parties appeared by teleconference.

Interveners

4      Attorneys General were granted leave to intervene provided they expressed their intention to do so by January 31, 2020.
The Attorneys General of Ontario and Saskatchewan did so and are, accordingly, interveners.

5      Twelve non-governmental organizations applied to intervene. In support of Alberta's position are:

1. Woodland Cree First Nation;

2. Canadian Association of Petroleum Producers;

3. Canadian Energy Pipeline Association;

4. Explorers and Producers of Canada;

5. Indian Resource Council; and

6. Independent Contractors and Businesses Association and Alberta Enterprise Group.

6      Five proposed interveners support Canada's position:

1. The Canadian Environmental Law Association, Environmental Defence Canada Inc, and Mining Watch Canada Inc;

2. Nature Canada;

3. Ecojustice Canada Society;

4. Mikisew Cree First Nation; and

5. Athabasca Chipewyan First Nation.

7      One proposed intervener, Canadian Taxpayers Federation, submits that it does not technically support either party.
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8      Alberta does not oppose any of the proposed interventions. Canada opposed two applications: the Canadian Taxpayers
Federation, and the joint application of the Independent Contractors and Businesses Association and Alberta Enterprise Group.
It consents to the remaining applications.

9      Even where there is no opposition to an application to intervene, it is the court that controls its process and must still
determine whether to grant the application. That said, I grant the uncontested applications.

Contested Applications

10      Rules 14.37(2)(e) and 14.58 of the Alberta Rules of Court, AR 124/2010, authorize an appeal judge to grant permission
to any person to intervene in an appeal and impose terms and conditions on the intervention.

11      The test for intervention requires the court to first consider the subject matter of the proceedings and then determine
the proposed intervener's interest in that subject matter (Papaschase Indian Band No. 136 v. Canada (Attorney General), 2005
ABCA 320 (Alta. C.A.) at para 5). The court then considers whether the proposed intervener's interests are specially affected
by the decision, or whether the proposed intervener has some special expertise or insight to bring to bear on the issues: R. v.
Morgentaler, [1993] 1 S.C.R. 462, 1993 CarswellNS 429 (S.C.C.) at para 1; Pedersen v. Van Thournout, 2008 ABCA 192 (Alta.
C.A.) at para 3 [Pedersen].

12      The proposed intervener's interest must be a legal interest. It is generally not sufficient for that interest to be a
mere curiosity, an intellectual interest, a policy-based concern, a personal interest or a jurisprudential interest: Reference re
Greenhouse Gas Pollution Pricing Act, 2019 ABCA 349 (Alta. C.A.) at para 29. Other considerations are summarized in
Pedersen and include: (1) whether the presence of the intervener is necessary for the court to properly decide the matter; (2)
whether the intervener's interest in the proceedings will not be fully protected by the parties; (3) whether the intervention will
unduly delay the proceedings; and (4) whether there would be possible prejudice to the parties if intervention is granted.

13      In assessing whether a proposed intervener can meet the second branch of the test by bringing a different perspective
or expertise to the appeal, regard must be had to the existing participants: Reference re Greenhouse Gas Pollution Pricing Act,
at para 30.

14      Alberta submits that the Impact Assessment Act represents a significant departure from prior federal environmental
assessment schemes and purports to apply to a broad range of activities, many of which are squarely within provincial
jurisdiction and involve no mandatory federal function outside of the process under the Act itself. Alberta contends that the
Impact Assessment Act intrudes into areas of core provincial jurisdiction, including jurisdiction over natural resources, and
results in a veto power over projects which have been reviewed and approved by the province and which have no link to federal
power. As Canada has not yet filed its factum (due April 17, 2020), its specific arguments upholding the constitutionality of
the legislation are unknown.

The Canadian Taxpayers Federation

15      The Canadian Taxpayers Federation is a non-profit organization whose mandate includes the promotion of responsible,
efficient use of tax money and accountable government for the benefit of all Canadian taxpayers. It submits that it has a particular
interest in the Impact Assessment Act, stemming from its core mandate. First, when two governments duplicate a process, this is
of concern to taxpayers in terms of waste. Second, any time two governments duplicate a process, this muddles accountability
to taxpayers. Further, when there is a duplicative or blended process, transparency often suffers.

16      Canada opposes the application. It submits that the Canadian Taxpayers Federation has not demonstrated that the matter
directly affects its interests any more than any other citizen. It further contends that the existing parties or the interveners
consented to by Canada, including the Canadian Association of Petroleum Producers, the Canadian Energy Pipeline Association
and the Explorers and Producers of Canada can address the effect of the Impact Assessment Act on resource projects and jobs.
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17      I note that the Canadian Taxpayers Federation does not defend any particular level of government, so its views will
not necessarily be included in the submissions of the parties. The Canadian Association of Petroleum Producers, the Canadian
Energy Pipeline Association and the Explorers and Producers of Canada are highly specialized groups which will cover topic
specific to their expertise. For example, the Explorers and Producers of Canada's submissions are narrow and concentrate on
in situ facilities under the regulations. The Canadian Energy Pipeline Association's submissions reflect a narrow interest in
pipeline approval and its effects on its members and investors.

18      In my view the court would be assisted by a submission from the perspective of the tax payer. It can provide a broader
analysis of the effects of the impugned legislation on the taxpayers of Alberta. Although not determinative, I note that the
Canadian Taxpayers Federation intervened in the three provincial appellate references on the constitutionality of the Greenhouse
Gas Pollution and Pricing Act, SC 2018, c 12, s 186 and will intervene at the upcoming appeal of those references at the
Supreme Court of Canada. Accordingly, I grant the application to intervene.

Independent Contractors and Business Association and the Alberta Enterprise Group

19      The second opposed application is the joint application of the Independent Contractors and Business Association
and the Alberta Enterprise Group. The two groups represent a broad range of business and industry in Alberta and British
Columbia, including many construction and resource extraction firms. The Independent Contractors and Business Association
is a voluntary association of businesses in British Columbia, whose mandate is to advocate on behalf of free enterprise and the
construction industry in British Columbia. The Alberta Enterprise Group is a business advocacy organization.

20      Canada submits that these proposed interveners do not provide a different perspective or expertise on the constitutional
issues in this case. It says that Alberta, Ontario and Saskatchewan will adequately cover the proposed submissions of these
interveners on the issue of division of powers under the Constitution. The parties, the Canadian Association of Petroleum
Producers, the Canadian Energy Pipeline Association and the Explorers and Producers of Canada will cover the submissions
on the efficiency and timeliness of approval of large scale projects.

21      These proposed interveners contend that most of the other interveners represent Alberta interests, while the Independent
Contractors and Business Association will bring the interests of British Columbia. Counsel emphasized that while this challenge
is brought by Alberta, the Impact Assessment Act will apply throughout the country. The Alberta Enterprise Group speaks for
a different sector than the other resource-based interveners as its emphasis is on the downstream sectors and the effect of the
legislation on those sectors. These interveners expect to provide the court with practical submissions on the efficiency and
timeliness of approvals of large-scale resource extraction and construction projects.

22      I am satisfied that this joint application brings a different perspective to this reference, will not duplicate the submissions
of others, and meets the test for intervention. I grant the application.

Factum Page Limits, Oral Submissions and Records

Facta

23      I appreciate the offer from all interveners to do their utmost to co-operate with one another and to avoid duplication.
I received a considerable range of proposed page limits for facta: from 10 to 30 pages. I have a concern about the number of
interveners before the court. In my view a useful factum on the narrower issues proposed by the interveners can be prepared in
10 pages. I note this is the page limit mandated by the Supreme Court of Canada in interventions before that court. Accordingly,
page limits shall be:

1. Facta of the Attorneys General interveners — 20 pages;

2. Facta of all other interveners — 10 pages.

Oral Submissions
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1. For the Attorneys General — 30 minutes

2. For all other inteveners — 15 minutes.

Records of Interveners (other than the Attorneys General)

24      I have serious concerns about supplementing the record beyond what is filed by the parties. Canada's record is due March 6,
2020. Some interveners confirmed that they would not be supplementing the record: Canadian Environmental Law Association
group, Canadian Association of Petroleum Producers, Explorers and Producers of Canada, Canadian Taxpayers Association,
and Independent Contractors and Businesses Association and Alberta Enterprise Group. Other interveners were able to identify
those items they wished to submit as part of the record: Nature Canada, Canadian Energy Pipeline Association, Ecojustice
Canada Society, and the Athabasca Chipewyan First Nation. The remaining interveners wish to supplement the record but were
not yet in a position to identify the evidence they needed: Woodland Cree First Nation, Indian Resource Counsel, and Mikisew
Cree (who agreed to work with the Athabasca Chipewyan First Nation).

25      I directed the following process for supplementing the record:

1. On or before March 20, 2020 any intervener who wishes to supplement the record, will write to the court indicating (1)
the specific material it proposes to introduce into the record; (2) a description of the relevance of that evidence; and (3)
the estimated length (page numbers) of the evidence.

2. No later than March 27, 2020 Alberta and Canada may write to the court indicating their acceptance or opposition to
the proposed additions to the record, and the reasons therefor;

3. The court will review the submissions and provide written directions on or before April 9, 2020.

Amendments to the Timetable

26      The parties agreed to the following amended timetable.

1. Intervener facta and records to be filed by April 30, 2020;

2. Reply factum of Canada is to be filed by May 15, 2020;

3. Reply factum of Alberta is to be filed by May 22, 2020.

27      Alberta and Canada agreed to facta of 40 pages and reply facta of 20 pages.

Miscellaneous

28      Prior to filing, I direct all interveners, including the Attorneys General, to contact the court's Case Management Officer
who will provide instructions regarding colour of covers on all materials.

Order accordingly.
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David Styles (Respondent) and Alberta Investment Management Corporation
(Respondent) and Canadian Association of Counsel to Employers (Applicant)

J.D. Bruce McDonald J.A.
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Counsel: J.T. Kondro, for Respondent, David Styles
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Subject: Civil Practice and Procedure; Contracts; Public; Employment
Headnote
Civil practice and procedure --- Practice on appeal — Parties — Adding parties — Intervenors on appeal
A Corp. terminated DS's employment without cause, and informed him that there would be no payments made under long term
incentive plan — DS brought action for his entitlements under plan — Trial judge found it was unfair for employer to take
benefit of employee's work and then terminate in manner that deprived employee of compensation — A Corp. appealed —
CACE, non-profit corporation and association of management-side labour and employment lawyers, brought application for
permission to intervene in appeal — Application dismissed — CACE had no more direct interest in outcome of appeal than did
lawyers generally who provided advice and counsel to employers in relation to this area of law — Precedential value of case
does not constitute direct interest such as to justify intervener status — Although it was argued that outcome could affect other
employers with similar compensation arrangements, there was no way that general terms of those contracts could be properly
placed before court, much less their particulars — CACE's submission would not be useful and different or bring particular
expertise — To extent there were any general principles of contractual law that needed to be addressed, it seemed that A Corp.'s
own counsel was more than competent to do so.

APPLICATION by non-profit corporation and association for permission to intervene in appeal.

J.D. Bruce McDonald J.A.:

I Introduction

1      The Canadian Association of Counsel to Employers (CACE) seeks permission to intervene in the appeal brought by Alberta
Investment Management Corporation (AIMCo) from a decision rendered against it and in favour of the respondent David Styles
(Styles) in the Court of Queen's Bench of Alberta: 2015 ABQB 621 (Alta. Q.B.).

2      The application is brought pursuant to Rules 14.37 and 14.58 of the Alberta Rules of Court. Sworn in support of CACE's
application is the affidavit of Barbara B. Johnston QC, a partner at Denton's LLP and the current President of CACE.

3      Factums have already been filed on behalf of AIMCo and Styles and the appeal is set to be argued on November 3, 2016.
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4      CACE is a not for profit corporation and an association of management-side labour and employment lawyers with a
mandate to ensure that advancements in Canadian law adequately reflect the interest of employers in many different contexts.
CACE's application is consented to by AIMCo but opposed by Styles.

II Background

5      On June 15, 2010, Styles commenced employment with AIMCo. On June 1, 2011 a letter was sent by AIMCo to Styles
confirming that Styles had been granted certain rights pursuant to AIMCo's Long Term Incentive Plan (LTIP).

6      On May 1, 2012, AIMCo sent a further letter to Styles advising him that a 2012 LTIP grant had been approved for him
in the amount of $134,000 and that it would vest on December 31, 2015.

7      On May 1, 2013, yet another letter was sent by AIMCo to Styles advising him that as at the end of the 2012 fiscal year, the
estimated value of his unvested grants was $330,000 for the January 1, 2011 grant and $324,191 for the January 1, 2012 grant.

8      On June 11, 2013 AIMCo terminated Styles' contract of employment without cause. AIMCo paid Styles a lump sum
payment equal to three months' salary as per the notice requirements in his employment contract. The termination letter went
on to state that there would be no payments made to Styles under the LTIP as per corporate policy.

9      Styles sued AIMCo for his entitlements under the LTIP and the matter was heard by way of a summary trial. In the
proceedings before the trial judge, Styles argued that AIMCo had a pay-for-performance philosophy, and that its bonus and grant
structure accounted for 50 percent or more of his annual compensation. Styles argued that his bonuses and grants (including
the LTIP) formed an integral part of his compensation. Styles relied heavily upon Bhasin v. Hrynew, 2014 SCC 71, [2014] 3
S.C.R. 494 (S.C.C.), and the requirement of good faith contractual dealings.

10      For its part, AIMCo argued that the LTIP was a performance based incentive program to reward and retain senior
management, and that participation in the LTIP was discretionary and not guaranteed for any employee. Furthermore, the terms
of the LTIP and employment contract should govern Styles' entitlements upon the termination of his contract of employment.
There was no evidence before the trial judge as to why Styles' employment was terminated.

11      The trial judge accepted Styles' submissions that the principles from Bhasin v Hrynew applied to his contract of
employment, including the LTIP. She held that the wording of the LTIP grant was discretionary but once awarded, the grants
were no longer discretionary and that Styles had an accrued right to his grants even if the amount of the grants was not calculated.

12      The trial judge found no evidence of bad faith termination but that it was unfair for an employer to take the benefit of
an employee's work and then exercise its discretion to terminate in a manner that deprived the employee of the compensation
for that work. Accordingly, AIMCo failed to comply with the common law duty to exercise discretionary contractual powers
in a reasonable and fair manner.

III Test for Permission to Intervene

13      Rules 14.37(2) and 14.58 of the Alberta Rules of Court, AR 124/2010, grant authority to a single appeal judge to grant
permission to a party to intervene in an appeal and impose conditions on the intervention. The intervenor cannot raise or argue
novel issues on appeal unless otherwise permitted: Rule 14.58(3).

14      Intervenor status will be granted where the applicant is directly and significantly affected by the outcome of the appeal,
and has experience and a fresh perspective on the subject matter of the appeal that is useful for the appeals resolution: R. v.
Morgentaler, [1993] 1 S.C.R. 462 (S.C.C.) at para 1.

15      The factors that inform these two criteria include:

1) Will the intervenor be directly affected by the appeal;
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2) Is the presence of the intervenor necessary for the court to properly decide the matter;

3) Might the intervenor's interest in the proceedings not be fully protected by the parties;

4) Will the intervenor's submission be useful and different or bring particular expertise to the subject matter of the appeal;

5) Will the intervention unduly delay the proceedings;

6) Will there possibly be prejudice to the parties if intervention is granted;

7) Will intervention widen the lis between the parties; and

8) Will the intervention transform the court into a political arena?

Pedersen v. Van Thournout, 2008 ABCA 192 at para 3, 432 A.R. 219 (Alta. C.A.); Stewart Estate v. 1088294 Alberta Ltd., 2014
ABCA 222 at para 5, 577 A.R. 57 (Alta. C.A.).

IV The Parties' Positions

(a) CACE

16      In her affidavit, Johnston explains CACE's background and objectives, its past advocacy experience, that it will be directly
and significantly affected by the outcome of this appeal, and that CACE has a fresh perspective and expertise to bring to bear
with respect to this appeal.

17      Johnston concludes her affidavit by setting forth the principal submissions that CACE would intend to make on this appeal:

(a) The Trial Judge's decision purports to establish a new legal standard for the "without cause" dismissal of employees
eligible under any DICP, wherein the employment agreement and the policy documents in question require that the
employee still be employed when the benefit becomes vested or payable. The legal standard established is one that
is radically different from the established law in Canada as I understand it to be, and is an approach that does not
appear to apply with respect to the termination of other employees. Specifically, the Trial Judge's decision requires an
employer to have a "reasonable and meaningful" justification for the termination in these circumstances. According
to my understanding of the Trial Judge's decision, the employer will further be presumed in law not to have such
a justification, absent evidence to the contrary. This is fundamentally inconsistent with what I understand to be the
current state of the Canadian common law regarding "without cause" terminations of employment.

(b) Where an employer and an employee enter into a contract with terms that clearly and unequivocally set out
the employee's rights upon termination, the employer should not be presumed to have acted unfairly, arbitrarily, or
capriciously when simply giving effect to the terms of that agreement, and complying with it in every respect.

(b) Styles

18      Styles opposes this application on four bases. First, he submits that CACE has no direct interest in this appeal. Styles
argues that contractual interpretation issues may have precedential value in the broad sense but contracts do not generally have
any direct impact beyond the parties to that contract, citing Creston Moly Corp. v. Sattva Capital Corp., 2014 SCC 53, [2014]
2 S.C.R. 633 (S.C.C.).

19      Second, Styles argues that there is no public law element involved in this case. The Charter is not engaged, and no statutes
or interpretative issues in relation thereto are at play. This is entirely a private dispute between an employer and an employee
arising from a particular context and contractual documents.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2016154123&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2016154123&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2033737727&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2033737727&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2033737727&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2033955121&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2033955121&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
mdeyholos
Highlight



Styles v. Alberta Investment Management Corp., 2016 ABCA 218, 2016 CarswellAlta 1371
2016 ABCA 218, 2016 CarswellAlta 1371, [2016] A.W.L.D. 3486, 268 A.C.W.S. (3d) 709...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 4

20      Third, the proposed intervention would widen the lis and to the extent that CACE could add anything new, it is not
helpful, and works an injustice to Styles. Styles argues that the trial judge said nothing about creating new legal standards or
presumptions, and that her decision was grounded in the facts and evidence before her. Furthermore, none of the various bonus
plan structures CACE wishes to "educate the court about" were in evidence before the trial judge.

21      Finally, the proposed intervention is neither necessary nor helpful. Styles points out that counsel for AIMCo is also a
member of CACE. In any event, having an alleged expertise is not enough and there is simply no benefit to the court (and a
substantial injustice to Styles) in allowing the intervention of an association of lawyers seeking to bolster the appeal prospects
of one of its members.

V Analysis

22      Dealing with the eight factors listed in paragraph 15 above, factors five through eight present no difficulty to the granting
of this application. In my view, a properly worded order granting intervention status to the applicant would not unduly delay
the proceedings nor would the intervention widen the lis between the parties as this court would not permit the intervenor to
raise or argue issues not already raised by the respondents in their factums as filed. Regarding the possibility of prejudice to the
parties, it must be borne in mind that one respondent, AIMCo, has consented to the application. In my view notwithstanding
his claim to the contrary, Styles would not be prejudiced should this application be allowed.

23      Finally, in my view, there is no likelihood that this intervention would transform the court into a political arena.

24      This accordingly leaves the first four factors to be considered. Dealing with the first factor, will the intervenor be directly
affected by this appeal? I note that CACE is a not for profit corporation and an association of management-side labour and
employment lawyers. Some of its members are employed as "in house" counsel with employers across Canada. However,
members of CACE are not themselves employers, but rather advisers to employers.

25      This stands in sharp contrast to the applicant in Edmonton (City) v. Urban Development Institute, 2014 ABCA 340, 584
A.R. 255 (Alta. C.A.), where the Urban Development Institute (the Institute) sought and was granted intervenor status. At issue
in that appeal was the validity of a decision by the Subdivision and Development Appeal Board to delete a condition attached
to a subdivision permit granted to a developer by the City's subdivision authority. The outcome of the appeal was said to have
the possibility of affecting the funding model for future light rail transit expansion through undeveloped lands in Edmonton.

26      The unchallenged affidavit evidence of the applicant in that case was that "between 85 to 90 percent raw land servicing
in the City" was held by members of the Institute.

27      It seems to me that CACE has no more direct interest in the outcome of this appeal than do lawyers generally who provide
advice and counsel to employers in relation to this area of the law. The precedential value of contract cases has been diminished
by the decision of the Supreme Court of Canada in Sattva. While there are still situations where the correctness standard applies

to the interpretation of a contract, generally speaking, in most situations, reasonableness is the appropriate standard of review. 1

28      In any event, the precedential value of a case does not constitute a direct interest such as to justify intervener status: J.I.
Properties Inc. v. PPG Architectural Coatings Canada Inc., 2015 BCCA 240, 373 B.C.A.C. 1 (B.C. C.A.) at para 16; C.U.P.E.
v. Canadian Airlines International Ltd. (2000), [2010] 1 F.C.R. 226 (Fed. C.A.) at para 11.

29      Dealing next with the second factor, namely, is the presence of the intervenor necessary for the court to properly decide
the matter? What lies at the heart of this appeal is a private dispute between an employer and an employee dealing with a
particular contractual arrangement arising from a particular context. I acknowledge the arguments of counsel for the applicant
that the outcome of this appeal could potentially affect thousands of other employers who provide their employees compensation
arrangements similar in many ways to the LTIP contained in Styles' contract of employment. However, there is no way that the
general terms of those contracts could be properly placed before the court, much less their particulars.
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30      Dealing now with the third criteria, namely, might the intervenor's interest in the proceedings not be fully protected by
the parties? The short answer to this of course is that the applicant does not have an interest in these proceedings for the reasons
set out in paras 24-28 above.

31      Lastly, dealing with the fourth factor, will the intervenor's submission be useful and different or bring a particular expertise
to the subject matter of the appeal" In this regard it seems clear to me that the answer must be no. Counsel for AIMCo is a
senior and experienced employment lawyer, who has also been a long standing member CACE. To the extent that there are
any general principles of contractual law or otherwise that need to be addressed on this appeal, it would seem AIMCo's own
counsel is more than competent to do so.

VI Conclusion

32      Therefore having regard to the foregoing analysis, I am not persuaded that the applicant has a unique or fresh perspective
that would be of use to the court in deciding this appeal. The application for permission to intervene is accordingly denied.

Application dismissed.

Footnotes

1 In dealing with standard form contracts, it would seem that the correctness standard of review still applies: Stewart Estate v. 1088294
Alberta Ltd., 2015 ABCA 357, [2016] 4 W.W.R. 20 (Alta. C.A.) at paras 269-284; leave to appeal to SCC denied, [2016] S.C.C.A.
No. 17 (S.C.C.).

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2037630095&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2039306713&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2039306713&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
mdeyholos
Highlight



TAB 6 

  



Stewart Estate v. 1088294 Alberta Ltd., 2014 ABCA 222, 2014 CarswellAlta 1065
2014 ABCA 222, 2014 CarswellAlta 1065, [2014] A.W.L.D. 2971, [2014] A.W.L.D. 3027...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1

2014 ABCA 222
Alberta Court of Appeal

Stewart Estate v. 1088294 Alberta Ltd.

2014 CarswellAlta 1065, 2014 ABCA 222, [2014] A.W.L.D. 2971, [2014]
A.W.L.D. 3027, 241 A.C.W.S. (3d) 761, 577 A.R. 57, 613 W.A.C. 57

Lynda Calder in her capacity as Executrix of the Estate of Merville V. Stewart
(Deceased), Lynda Calder, Morgan Stewart, Cody Stewart, Cody Stewart in
her capacity as Administrator or Litigation Representative for the Estate of
James D. Stewart (Deceased) and as Litigation Representative for Morgan

Stewart, Jerome Development Limited, Bowen Family Properties Ltd., Ronald
B. Pole, Kevin R. Pole, Danny G. Oneil in his capacity as Executor of the Estate

of Mabel B. Oneil (Deceased), Robert Copley, Karen Nell Copley, Margaret
Alice Demers, Mary Jean Biggar, Goldie Alberta Danielsen, Edna Keam, Wilma

Marshall and Laurel Lee McLaren, Respondents (Appellants) (Not Parties
to the Cross-Appeal of Coastal Resources Ltd.) (Not Parties to the Cross-

Appeal of Nexen Inc. and Exxon Mobil Canada Ltd.) and 1088294 Alberta Ltd.,
Respondent (Appellant) (Cross-Respondent to the Cross-Appeal of Coastal
Resources Ltd.) (Cross-Respondent to the Cross-Appeal of Nexen Inc. and
ExxonMobil Canada Ltd.) and J. Timothy Bowes, Respondent (Not a Party
to the Cross-Appeal of Coastal Resources Ltd.) (Cross-Respondent to the

Cross-Appeal of Nexen Inc. and ExxonMobil Canada Ltd.) and TAQA North
Ltd., Esprit Exploration Ltd., Bonavista Energy Corporation, and Triquest

Energy Corp., Respondents (Respondents) (Not Parties to the Cross-Appeal
of Coastal Resources Ltd.) Not Parties to the Cross-Appeal of Nexen Inc.

and ExxonMobil Canada Ltd.) and Coastal Resources Limited, Respondent
(Cross-Appellants/Respondents) (Not a Party to the Cross-Appeal of Nexen
Inc. and ExxonMobil Canada Ltd.) and Nexen Inc. and ExxonMobil Canada

Ltd., Respondents (Cross-Appellants/Respondents) (Not a Party to the Cross-
Appeal of Coastal Resources Ltd.) and The Freehold Petroleum & Natural

Gas Owners Association, Applicant for Leave to Intervene (Interested Party)

Patricia Rowbotham J.A.

Heard: June 24, 2014
Judgment: June 30, 2014

Docket: Calgary Appeal 1301-0360-AC

Counsel: L.D. Rae, for Applicant
S.B.G. Matthews, for Respondent
C.A. Crang, for Respondent, Coastal Resources Ltd.
R.C. Steele, for Respondent, Bonavista Energy Corporation
R.F. Steele, P. Chiswell, for Respondents, Nexen Inc. & ExxonMobil Canada Ltd.
M.D. Aasen, for Respondent, TAQA North Ltd.
S. Dugandzic, for Respondent, Esprit Exploration Ltd.

Subject: Civil Practice and Procedure; Natural Resources; Property
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Headnote
Civil practice and procedure --- Practice on appeal — Parties — Adding parties — Intervenors on appeal
Operation of gas well, that was subject of petroleum and natural gas leases entered into in 1960s, ceased in 1995 as it was
determined to be uneconomical — Defendants, who were successors in interest to original lessees, recommenced production in
2001 — Plaintiffs, who were original lessors and their successors, brought action for declaration that leases had terminated in
1995 and for remedies including accounting for profits earned since that date — Action was dismissed — Plaintiffs appealed
— Applicant association of freehold petroleum and natural gas owners applied for leave to intervene in appeal — Application
dismissed — Aside from precedent that this appeal might establish, members of association were not directly affected by
appeal — Nothing about association set it apart from any other member of public who might be interested in development of
jurisprudence in particular area of law — There was nothing to suggest that applicant's perspective was any different than that of
plaintiffs with respected to planned submissions on issues of law — Applicant's planned submissions on relationships between
lessors and lessees would improperly widen appeal and could require fresh evidence of questionable admissibility — Applicant
did not establish that it had any special interest or particular expertise that would bring fresh perspective to this appeal.
Natural resources --- Oil and gas — Practice and procedure — Appeals
Operation of gas well, that was subject of petroleum and natural gas leases entered into in 1960s, ceased in 1995 as it was
determined to be uneconomical — Defendants, who were successors in interest to original lessees, recommenced production in
2001 — Plaintiffs, who were original lessors and their successors, brought action for declaration that leases had terminated in
1995 and for remedies including accounting for profits earned since that date — Action was dismissed — Plaintiffs appealed
— Applicant association of freehold petroleum and natural gas owners applied for leave to intervene in appeal — Application
dismissed — Aside from precedent that this appeal might establish, members of association were not directly affected by
appeal — Nothing about association set it apart from any other member of public who might be interested in development of
jurisprudence in particular area of law — There was nothing to suggest that applicant's perspective was any different than that of
plaintiffs with respected to planned submissions on issues of law — Applicant's planned submissions on relationships between
lessors and lessees would improperly widen appeal and could require fresh evidence of questionable admissibility — Applicant
did not establish that it had any special interest or particular expertise that would bring fresh perspective to this appeal.

APPLICATION by applicant association of freehold petroleum and natural gas owners for leave to intervene in plaintiffs' appeal
from dismissal of action against defendants.

Patricia Rowbotham J.A.:

I. Introduction

1      This is an application for leave to intervene. The appeal arises out of a trial decision involving five freehold petroleum
and natural gas leases covering most of a section of land near Crossfield, Alberta. The main issue before the trial judge was
whether the leases had terminated in 1995 in accordance with their terms.

II. Background

2      The leases at issue in this appeal were entered into in the 1960's. Seventeen of the eighteen appellants are the successors to
the original lessors. One of the appellants, 1088294 Alberta Ltd., top leased the lands from the lessors in 2004 and 2005. The
respondents are successors in interest to the original lessees. The leases concern a gas well known as the 7-25 well. In July 1995,
the 7-25 well was shut in because the operator determined that the well was uneconomical and there was no prospect of future
profitability. However, in 2001, one of the respondents recommenced production and the 7-25 well has been producing natural
gas since. In 2005, the appellants commenced this action for a declaration that the leases had terminated in 1995. Among other
remedies, they sought an accounting for the profits earned from production since the termination.

3      The trial judge found that that the leases had not terminated. She found that the leases continued by virtue of a term in the
lease that allowed a well to be suspended "for lack of or an intermittent market". The appellants submit that the trial judge erred.
They contend that after July 1995 the leases were held for merely speculative purposes and thus were effectively terminated.
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The trial judge also found that some of the appellants' claims were time barred. The appeal is scheduled for September, 2014.
The factums have been filed and I have had the benefit of reading the appellants' factum.

4      The applicant Freehold Petroleum and Natural Gas Owners Association is a federally incorporated, membership-funded,
not-for-profit corporation whose mandate is to provide information and education to individuals who hold title to an estate in
fee simple in the mines and minerals (or some of the minerals) beneath lands in Canada, to seek fairness for these individual
freehold owners, to research issues of concern to freehold owners, and to act as their common voice. One of the principle goals
of the association is to bring the legitimate concerns of freehold owners to the attention of the oil and gas industry, industry
regulators, governments and the general public, and by advocating reasonable resolution to these concerns. The association has
over 4900 individual members that represent 30,000 of the estimated 40,000 to 50,000 individuals who own freehold mineral
rights in Alberta. The applicant has been given leave to intervene on a previous appeal to the Supreme Court of Canada and
on an application for leave to appeal in this court.

III. Test for Leave to Intervene

5      As explained in R. v. Morgentaler, [1993] 1 S.C.R. 462 (S.C.C.) at para 1, "[t]he purpose of an intervention is to present the
court with submissions which are useful and different from the perspective of a non-party who has a special interest or particular
expertise in the subject matter of the appeal." The case authorities have considered the following factors in determining whether
to grant intervener status:

1. Will the intervener be directly affected by the appeal;

2. Is the presence of the intervener necessary for the court to properly decide the matter;

3. Might the intervener's interest in the proceedings not be fully protected by the parties;

4. Will the intervener's submission be useful and different or bring particular expertise to the subject matter of the
appeal;

5. Will the intervention unduly delay the proceedings;

6. Will there possibly be prejudice to the parties if intervention is granted;

7. Will intervention widen the lis between the parties; and

8. Will the intervention transform the court into a political arena?

See Pedersen v. Van Thournout, 2008 ABCA 192 (Alta. C.A.) at para 3

(sub nom. Pedersen v Thournout), (2008), 432 A.R. 219 (Alta. C.A.) (panel)

IV. Analysis

Special Interest

6      The application is supported by the affidavit of David Speirs, a director of the association. He deposes that the association
has a material interest in the outcome of the appeal which arises as a result of the association's role as an advocate for freehold
owners. He further says that as the leases at issue in this appeal are of the same or similar form to many of the leases entered
into during the 1960s and 1970s, the outcome of the appeal will affect not only the rights of the appellants but the will "specially
affect the rights of all Freehold Owners". When cross-examined on his affidavit, Mr. Speirs acknowledged that aside from the
precedent that this appeal might establish, the members of the association were not directly affected by the appeal. In my view,
there is nothing about the association that sets it apart from any other member of the public who might be interested in the
development of the jurisprudence in a particular area of the law.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993392505&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2016154123&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2016154123&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
mdeyholos
Highlight



Stewart Estate v. 1088294 Alberta Ltd., 2014 ABCA 222, 2014 CarswellAlta 1065
2014 ABCA 222, 2014 CarswellAlta 1065, [2014] A.W.L.D. 2971, [2014] A.W.L.D. 3027...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 4

Fresh Perspective

7      In Pedersen, this court said that simply establishing that the proposed intervener will be directly affected by the outcome
is not sufficient, and the proposed intervener must also provide fresh information or a fresh perspective: Pedersen at para 10.
Will the intervener's submission be useful and different or bring particular expertise to the subject matter of the appeal?

8      Mr. Speirs affidavit states that if granted leave to intervene, the applicant's submissions will deal with:

1. The doctrine of stare decisis;

2. The interpretation of the provisions of the lease;

3. The nature of a petroleum and natural gas lease generally, the form of lease at issue in this appeal, the historical intent
and purpose of parties that have entered into such leases and the fiduciary nature of the relationship between the mineral
lessor and lessee therein created; and

4. The nature of a continuing course of conduct or series of related acts or omissions necessary to postpone the running of
the ultimate limitation period as set forth in section 3(3)(a) of the Limitations Act, RSA 2000, c L-12.

9      Items 1, 2, and 4 can be addressed together. These are issues of law to which the applicant brings no special expertise. The
applicant proposes that its counsel would make arguments on these issues, but there is nothing to suggest that the applicant's
perspective is any different than that of the appellants. Moreover, the appellants' 45 page factum thoroughly addresses each
of these issues.

10      Item 3 presents several difficulties. An intervener must take the case as he finds it. An appeal is not the venue for arguments
which were not pursued in the court below or which cannot be addressed on the evidentiary record in the court below.

11      Although the Amended Statement of Claim plead that the discriminatory practices of one of the respondents was a breach
of its fiduciary duty, the issue of fiduciary relationship was not pursued in the court below. It does not form a ground of appeal
and there is no evidentiary record on which to base an argument. In my view the applicant's submissions would improperly
widen this appeal.

12      The intervention also proposes to discuss the historical intent and purpose of the parties that have entered into leases.
When asked how the applicant intended to describe the intent of freehold owners in general when they enter into a lease, Mr.
Speirs replied that, "As an association, we represent many thousand freeholders, we discuss leases on a regular basis and it's
our interpretation of what they're doing when they enter into a lease. If that is considered to be new evidence, then maybe that
is what we intend to do." However, counsel for the applicant assured the court that it was not the applicant's intention to apply
to this court for the introduction of fresh evidence on appeal. Even if the applicants brought a fresh evidence application, there
would be significant admissibility issues with respect to this proposed hearsay evidence.

13      When pressed as to what fresh perspective the applicant would bring to the court with respect to the "nature of the oil and
gas lease generally", the applicant submitted that it wished to provide the court with jurisprudence not cited by the appellants,
including jurisprudence from the United States. This jurisprudence considers the interpretation of the habendum and shut-in
wells clauses in various leases. The appellants' factum cites many authorities, text books and articles on the oil and gas lease.
To the extent that there is other jurisprudence, the applicant may wish to bring this to the appellants' attention. But this is not a
fresh perspective or the type of particular expertise that would warrant granting an application to intervene.

V. Conclusion

14      I am not persuaded that the applicant has any special interest or particular expertise which would bring a fresh perspective
to this appeal. Accordingly, the application is dismissed.

Application dismissed.
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2012 ONSC 3146
Ontario Superior Court of Justice

Andrews v. Ontario (Minister of Transportation)

2012 CarswellOnt 6581, 2012 ONSC 3146

Margaret Elizabeth Ann Andrews, Barbara Norine Charlton and
David Clark, plaintiffs v. Her Majesty the Queen in Right of Ontario

as Represented by the Minister of Transportation, defendant

Master R.A. Muir

Heard: May 24, 2012
Judgment: May 29, 2012
Docket: CV-05-299815

Counsel: David Sterns, for Proposed Intervener, Michel Mayotte
Eunice Machado, for Defendant
Ted R. Laan, for Plaintiffs

Subject: Civil Practice and Procedure
Headnote
Civil practice and procedure --- Parties — Intervenors — As party
Motion by proposed intervener for leave to intervene as added party to defendant's motion for summary judgment — Intervener
was representative in certified class proceeding — Defendant also the defendant in class action — Plaintiffs part of class, but
had chosen to opt out and pursue their own claims on individual basis — Motion dismissed — Two claims based on many of
same facts and essentially alleged that defendant under-compensated plaintiffs and class members in breach of its obligations
— However, parties had framed legal arguments somewhat differently — Action based largely on breach of contract whereas
class action relied mostly on alleged breach of common law duty of good faith — Intervener had met initial requirement of Rule
13.01(1) of Rules of Civil Procedure (Ont.), in that there existed common issues of fact between two actions — Consideration
of discretionary factors under Rule 13.01(2) led to conclusion that intervener had not satisfied court that he should be granted
leave — Proceedings involve purely private disputes — Intervener would not make useful contribution to summary judgment
motion — Involvement would unnecessarily expand scope of motion into areas only relevant to class action resulting in delay
and greater expense to parties — Order denying leave would not result in injustice to intervener — Intervener and other class
members had no interest in subject matter of action and would not be affected by any judgment — Any findings made by judge
hearing summary judgment motion could only be of persuasive value — Trial judge in class action not bound by any of those
findings or conclusions.

Master R.A. Muir:

1      Michel Mayotte ("Mayotte") brings this motion pursuant to Rule 13.01 of the Rules of Civil Procedure, R.R.O. 1990,
Reg. 194 (the "Rules") for an order granting him leave to intervene as an added party to the defendant's motion for summary
judgment. The defendant's motion for summary judgment has not yet been scheduled, although the defendant has served its
motion materials. The plaintiffs take no position on this motion. The defendant opposes Mayotte's request.

2      Mayotte is the representative plaintiff in a certified class proceeding bearing court file number CV-09-389686-CP00 (the
"Class Action"). The defendant in this action is also the defendant in the Class Action. Although the plaintiffs in this action
are part of the class as defined in the Class Action, they have chosen to opt out of that proceeding and pursue their own claims
on an individual basis.



Andrews v. Ontario (Minister of Transportation), 2012 ONSC 3146, 2012 CarswellOnt 6581
2012 ONSC 3146, 2012 CarswellOnt 6581

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2

3      The origins and background to the claims of the plaintiffs in both actions was succinctly summarized by Justice Perell in
his decision certifying the Class Action. At paragraph 2 of that decision Justice Perell stated as follows:

2 The proposed members of the class are approximately 370 current and former independent contractors who have or
had contracts with the Defendant Province of Ontario to issue driver's licences and vehicle registrations and to provide
certain other services to the public. Under the contracts with Ontario, the proposed class members are or were paid for
their services in accordance with a compensation formula that is unilaterally set by Ontario. The central grievance of the
proposed class members and the alleged wrongdoing of Ontario is the allegation that it has unfairly and unreasonably
under-compensated the private issuers since August 2003.

1

4      The two claims would appear to be based on many of the same facts. Both claims essentially allege that the defendant under-
compensated the plaintiffs and class members in breach its obligations. However, the parties have framed their legal arguments
somewhat differently. This action is based largely on breach of contract whereas the Class Action relies mostly on an alleged
breach by the defendant of its common law duty of good faith.

5      The principles to be considered by the court on a motion under Rule 13.01 are set out in Justice Himel's decision in
Lafarge Canada Inc. v. Ontario (Environmental Review Tribunal), [2008] O.J. No. 702 (Ont. Div. Ct.). At paragraphs 7-9 of
that decision Justice Himel states as follows:

7 Rule 13.01(1) of the Rules of Civil Procedure provides that a court may grant leave to intervene as an added party to a
person who is not a party to a proceeding if the person can demonstrate:

(a) an interest in the subject matter of the proceeding;

(b) that the person may be adversely affected by a judgment in the proceeding; or

(c) that there exists between the person and one or more of the parties to the proceeding a question of law or fact in
common with one or more of the questions in issue in the proceeding.

8 The onus is on the applicant to demonstrate that the requirements of the rule are met. Where an applicant meets any of
the criteria, the court is to consider whether the intervention will unduly delay or prejudice the determination of the rights
of the parties to the proceeding. If there will be no such delay or prejudice, the court may exercise its discretion and add
the applicant as a party on such terms as it considers just: Rule 13.01(2). In the case of Regional Municipality of Peel and
Attorney General of Ontario v. Great Atlantic & Pacific Co. of Canada Ltd. (1990), 74 O.R. (2d) 164 (C.A.) at 167, the
court outlined a number of factors to be considered on an application for intervention including: the nature of the case, the
issues which arise and the likelihood that the applicant will be able to make a useful contribution to the resolution of the
appeal without causing injustice to the immediate parties.

9 In Re Schofield and Ministry of Consumer and Commercial Relations (1980), 28 O.R. (2d) 764 (Ont.C.A.), the court held
on a motion for leave to intervene that even where there is no direct interest in the case, a party without an interest in the
outcome can provide an advantageous and perhaps unique position to the court. Other decisions have held that where the
party's interest is no greater and will not be affected in any greater way than any other member of the general public, that is
not a sufficient interest to support intervention: see Gould Outdoor Advertising v. London (City) (1997), 32 O.R. (3d) 355
(Gen.Div.). To be a party adversely affected by a judgment in the proceeding, the party must show it will be affected in a
greater way than any member of the general public but the party need not show that the adverse effect is direct: see John
Doe v. Ontario (Information & Privacy Commissioner), 7 C.P.C. (3d) 33 at 3 (Div.Ct.); United Parcel Service Can. Ltd. v.
Ontario (Highway Transport Board), [1989] O.J. No. 1707 at 2. In deciding whether the proposed intervener would make a
useful contribution, simply repeating the issues put forward by the main parties is not a useful contribution: Stadium Corp.
of Ontario Ltd. v. Toronto (City) (1992), 10 O.R. (3d) 203 (Div.Ct.) reversed on other grounds, 12 O.R. (3d) 646 (C.A.).
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The court must be satisfied that the applicant brings some special expertise to the issues and can show that it can make a
useful contribution to the proceedings: Ethyl Canada Inc. v. Canada (Attorney-General), [1997] O.J. No. 4225 (Gen.Div.).

6      These are the principles I have considered and applied in determining the issues on this motion.

7      In my view, Mayotte has met the initial requirement of Rule 13.01(1). It is clear that there exist common issues of fact
between the two actions despite the fact that they may be proceeding on largely different legal theories. In fact, the defendant
expressly acknowledges this reality at paragraph 48 of the affidavit it has filed in support of its motion for summary judgment.
While the summary judgment motion may focus, for the most part, on issues unique to this action, I do not see how they can
be completely separated from the overall factual matrix.

8      In my opinion, however, Mayotte, although not required to do so, has not satisfied either of the first two tests under
Rule 13.01(1). Mayotte and the other class members have no interest in the subject matter of this action and they would not be
affected by any judgment in this action. This action is a private contractual dispute between the plaintiffs and the defendant.
It is true that some of the factual and legal issues overlap with the Class Action. However, any findings and conclusions made
by the judge hearing the summary judgment motion in this action can only be of persuasive value, as a precedent. The trial
judge in the Class Action will not be bound by any of those findings or conclusions. They will not prejudice Mayotte, or any
of the other members of the class, in any way. The mere fact that the decision on the summary judgment motion may establish
a precedent the class members may not like is not a sufficient basis to justify intervention. See M. v. H. [1994 CarswellOnt 473
(Ont. Gen. Div.)], 1994 CanLII 7324 at paragraph 34.

9      Nevertheless, Mayotte need only satisfy one of the three tests set out in Rule 13.01(1) and, in my view, he has met this onus.

10      Once a proposed intervener has met at least one of the tests under Rule 13.01(1), the analysis then turns to a consideration
of the discretionary factors as required by Rule 13.01(2). My consideration of those factors leads me to the conclusion that
Mayotte has not satisfied the court that he should be granted leave to intervene.

11      First, I note that the two proceedings involve purely private disputes. Although the Crown is the defendant in both
actions, the claims being made are commercial in nature based largely on an alleged breach of contract. I can see no public
interest element to either action that would transcend the litigation. The simple fact that one of the actions is a certified class
action does not elevate that proceeding to a matter of importance to the general public, regardless of the policy objectives of
the Class Proceedings Act, 1992, S.O. 1992, c.6 (the "CPA"). Leave to intervene in purely private disputes should rarely be
exercised. There is a heavy burden on the proposed intervener to justify the intervention. See Lawyers' Professional Indemnity
Co. v. Geto Investments Ltd., [2002] O.J. No. 378 (Ont. S.C.J.) at paragraph 17; Authorson (Litigation Guardian of) v. Canada
(Attorney General) [2001 CarswellOnt 2377 (Ont. C.A. [In Chambers]), 2001 CanLII 4382 at paragraphs 8 and 9; and, Lafarge
at paragraph 11.

12      Second, I am not satisfied that Mayotte would make a useful contribution to the summary judgment motion. As was stated
by the Divisional Court in Stadium Corp. of Ontario Ltd. v. Toronto (City), 1992 CarswellOnt 491 (Ont. Div. Ct.), reversed on
other grounds, (1993), 12 O.R. (3d) 646 (Ont. C.A.) at paragraphs 14 and 15:

14 Proposed intervenors must be able to offer something more than the repetition of another party's evidence and argument
or a slightly different emphasis on arguments squarely by the parties. The fact that the intervenors are prepared to make
somewhat more sweeping constitutional arguments does not mean they will be able to add or contribute to the resolution
of the legal issues between the parties.

15 Because the proposed intervenors have no evidence and no really different legal arguments to add to the position of
the City of Toronto and the Attorney General, it is unlikely that they would be able to add any useful contribution to the
resolution of this application. The motion to add the proposed intervenors is therefore dismissed.

13      Mayotte argues that given his position as the representative plaintiff in a certified class proceeding, he can bring something
extra to the argument of the summary judgment motion. Mr. Sterns submitted that Mayotte and his firm have a "very deep
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understanding" of the underlying facts. He also argued that Mr. Laan is a busy sole practitioner and that Mr. Stern's firm has
"greater assets" to apply to the argument of the motion. Finally, he argued that Mayotte can assist the judge hearing the summary
judgment motion to understand the limitation issues raised by the defendant in the Class Action and "delineate where this action
stops and the Class Action starts".

14      All of this strikes me as nothing more than the "repetition of another party's evidence and argument" which will undoubtedly
be advanced by the parties to this action in any event. I have no doubt that Mr. Sterns and his colleagues are experienced and
effective advocates. However, there is nothing to suggest that Mr. Laan and the plaintiffs in this action are not also perfectly
capable of marshalling the resources and arguments necessary to respond to the defendant's motion. Moreover, any limitations
issues that may obtain in the Class Action are simply irrelevant to this action. The same can also be said for delineating where
this action stops and the Class Action starts.

15      In my view, the involvement of Mayotte and his counsel in the summary judgment motion will add very little to the
argument of the issues on the summary judgment motion while unnecessarily expanding its scope into areas relevant only to
the Class Action. This will only result in delay and greater expense to the parties to this action.

16      I also reject the argument that the fact that the Class Action has been certified should militate in favour of intervention.
Justice Perell may have determined that the Class Action was the preferable procedure, but it should also be noted that the
CPA expressly allows class members the right to opt out of a class proceeding and pursue their claims on an individual basis.
The parties to those individual actions should not have to be constantly looking over their shoulders to see if what they are
doing is agreeable to a representative plaintiff in a parallel class proceeding. They should not be put to additional time and
expense because a representative plaintiff in a class proceeding wishes to make his or her views known to the court hearing
those individual actions. If Mayotte believes that this action or any other individual actions are adversely affecting the Class
Action, he can seek a stay under section 13 of the CPA. This is the express remedy provided by the CPA. If anything, it is my
view that this factor militates against granting Mayotte leave to intervene.

17      Finally, given my finding above that Mayotte and the class members have no interest in the subject matter of this action,
and that they would not be affected by any judgment in this action, it is my view that an order denying Mayotte leave to intervene
will not result in an injustice to him or to the other class members.

18      I have therefore concluded that it is just in the circumstances that leave to intervene be denied. Mayotte's motion is
dismissed.

19      At the conclusion of argument, the parties agreed that the successful party should receive its partial indemnity costs fixed
in the amount of $2,000.00. I therefore order that Mayotte pay the defendant's costs of this motion in the amount of $2,000.00,
inclusive of applicable taxes and disbursements, payable within 30 days.

Footnotes

1 Mayotte v. Ontario, 2010 ONSC 3765 (Ont. S.C.J.).
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Class of disabled veterans and their dependants and descendants brought action claiming that Crown owed fiduciary duty to
pay them interest on surplus statutory benefits being retained and administered by federal government — Class was granted
summary judgment — Crown appealed — Organization of veteran associations brought motion under R. 13.03(2) of Rules of
Civil Procedure seeking leave to intervene in appeal as friend of court — Motion dismissed — Burden on moving party should
be heavier one in cases that are closer to private dispute end of spectrum than to constitutional matters — Organization did
not seek to intervene in issues relating to impact of Canadian Charter of Rights and Freedoms and Bill of Rights on federal
legislative scheme — While case involved claim against funds that Crown administered, under statute, and in context of action
under Class Proceedings Act, 1992, it retained significant elements of private litigation — Issues on which organization sought
leave to intervene were not, strictly speaking, constitutional issues, and did not require sort of public policy analysis that is
called for in cases constitutional nature — Organization did not demonstrate that it could bring any particular legal expertise to
issues in question — Organization's assertion that effect of judgment on appeal would be diversion of public funds and resources
from other worthy initiatives being advanced by organization on behalf of veterans was entirely speculative — Organization did
not have any special contribution to make in relation to interpretation of legislation and scope of any fiduciary duty on federal
government in circumstances of action — Public interest and that of veterans would be fully and adequately represented by
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MOTION by organization of veterans associations seeking leave to intervene in appeal as friend of court.

McMurtry C.J.O. [In Chambers]:

1      The applicant for intervenor status in this appeal, The National Council of Veteran Associations in Canada ("NCVA") is
an umbrella organization comprised of 37 associations, which represent collectively the interests of more than 200,000 military
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veterans across Canada. The NCVA has brought this motion under Rule 13.03(2) seeking leave to intervene in this appeal as
a friend of the court.

2      The appeal is from the judgment of Brockenshire J. granting summary judgment to a class of disabled veterans, their
dependants and descendants who claimed that the Crown owed a fiduciary duty to pay them interest on surplus statutory benefits
being retained and administered by Veterans Affairs Canada (formerly the Department of Veterans Affairs).

3      The moving party has for many years played a significant role in the development of legislation that affects veterans. It is
beyond dispute that the NCVA has acted as an effective advocate and lobbying voice for Canada's veterans on Parliament Hill. It
submits that because of its long-term involvement with veterans' issues, it can put into perspective the history and nature of the
relationship between veterans and the government, as well as the nature of the statutory scheme that governs that relationship,
and thereby assist in understanding the issues on this appeal.

4      The respondents oppose the motion, and submit that the NCVA does not have a useful contribution to make to the legal
issues on the appeal, in that it would only support and repeat the issues that the Attorney General has raised. The respondents
submit that the issues in which the NCVA proposes to intervene involve the interpretation of federal legislation and issues that
are in the nature of private law, not matters of general public policy.

5      The appellant takes no position in respect of the motion.

6      I am guided in the exercise of my discretion on this motion by the reasons of Dubin C.J.O. in Peel (Regional Municipality)
v. Great Atlantic & Pacific Co. of Canada (1990), 74 O.R. (2d) 164 (Ont. C.A.) ("Peel") who stated the test to be applied on
motions such as this, as follows, at p. 167:

Although much has been written as to the proper matters to be considered in determining whether an application for
intervention should be granted, in the end, in my opinion, the matters to be considered are the nature of the case, the issues
which arise and the likelihood of the applicant being able to make a useful contribution to the resolution of the appeal
without causing injustice to the immediate parties.

7      In Peel, Chief Justice Dubin noted that in constitutional cases, including cases decided under the Canadian Charter of Rights
and Freedoms,there has been a relaxation of the rules heretofore governing the disposition of motions for leave to intervene.
This approach ensures that the court will have the benefit of various perspectives of the historical and sociological context, as
well as policy and other considerations that bear on the validity of legislation.

8      In contrast, Ontario courts have interpreted Rule 13 more narrowly in conventional, non-constitutional litigation. (See for
example, Peixeiro v. Haberman (1994), 20 O.R. (3d) 666 (Ont. Gen. Div.), at 670. Intervention of third parties into essentially
private disputes should be carefully considered as any intervention can add to the costs and complexity of litigation, regardless
of an agreement to restrict submissions.

9      Many appeals will fall somewhere in between the constitutional and strictly private litigation continuum, depending on
the nature of the case and the issues to be adjudicated. In my view, the burden on the moving party should be a heavier one in
cases that are closer to the "private dispute" end of the spectrum.

10      The NCVA submits that this appeal "rises above" a purely private dispute because it involves the relationship between the
Crown and veterans and their dependants. In this appeal, however, the NCVA does not seek to intervene in the issues relating
to the impact of the Charter and the Bill of Rights on the federal legislative scheme.

11      While the case involves a claim against funds that the Crown administers, under statute, and in the context of an action
under the Class Proceedings Act, 1992, it retains significant elements of private litigation.

12      The main issues on this appeal are matters of statutory interpretation, including the application of the Charter and the Bill of
Rights, and issues of trusts and fiduciary law. The plaintiffs claim that the Crown, during the time the government administered
the pensions, did not invest the funds and did not pay interest but at all times owed the plaintiffs a fiduciary duty to do both.
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The Crown argues that it owes no fiduciary duty to these plaintiffs and that the plaintiffs had no right in law to claim for such
interest or to demand that the funds be invested for their benefit.

13      The position of the NCVA is that an extension of the Crown's obligation, to the descendants of veterans, goes beyond the
group that was contemplated by the relevant legislation and such an obligation contravenes public policy. The practical result
of the judgment would be the diversion of public funds and government resources to persons who were not intended to benefit
under the statutory benefits scheme established by Parliament.

14      The issues on which the NCVA seeks leave to intervene as stated above are not, strictly speaking, constitutional issues
and do not require the sort of public-policy analysis that is called for in cases of a constitutional nature. Moreover, the NCVA
has not demonstrated that it can bring any particular legal expertise to these issues.

15      Accordingly, the second component of the Peel test does not favour NCVA's motion.

16      The NCVA argues that it can bring to this appeal its special knowledge and unique perspective concerning the application of
the statutory scheme of pensions and other benefits to veterans. The organization and its member associations have, for example,
represented the interests of veterans before parliamentary committees and in the legislative process for approximately eighty
years. The NCVA has developed extensive public-policy knowledge and practical experience with respect to the administration
of programs and benefits that Veterans Affairs Canada administers.

17      However, the moving party's assertion in relation to this appeal that the effect of the judgment on appeal would be the
diversion of public funds and resources from other worthy initiatives being advanced by the NCVA on behalf of veterans, is
entirely speculative.

18      While I recognize the valuable contributions that the NCVA has made and, continues to make in the political and
legislative process, in speaking for the interests of veterans and their dependants, I am not persuaded that the NCVA has any
special contribution to make in relation to the interpretation of the legislation and the scope of any fiduciary duty on the federal
government in the circumstances of this action.

19      Having considered the submissions on behalf of the proposed intervenor, I am satisfied that the public interest and that
of the veterans will be fully and adequately represented by counsel for the Attorney General of Canada.

20      I therefore conclude that the National Council of Veteran Associations should not be granted leave to intervene as a
friend of the court on this appeal.

21      Given the nature of the moving party and its member associations as non-profit and mostly voluntary groups who work
tirelessly for the benefit of those who have served their country, I do not think this is an appropriate case for an award of costs.

Motion dismissed.
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Thomas W. Wakeling J.A., Michelle Crighton J.A., and Ritu Khullar J.A.:

1      There are a number of applications before the Panel arising from the January 29, 2020 decision of the chambers judge
ordering PricewaterhouseCoopers, the trustee of the bankrupt estate, to post security for costs for the benefit of the respondents:
2020 ABCA 36 (Alta. C.A.). The applications were referred to a Panel of this Court by the chambers judge exercising her
discretion pursuant to r 14.37(2)(f) of the Alberta Rules of Court, AR 124/2010. In light of that referral, any application that
relates to the chamber judge's refusal to refer matters to a Panel for determination is moot and we will not consider it further.

2      What remains are the following applications:

a) The trustee's application to set aside or vary the January 29, 2020 order, to change or modify the reasons or in the
alternative for permission to appeal the security for costs order including the reasons;
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b) Mr. Darby's application to intervene in the permission application, in the appeal in the event permission is granted, and
as clarified during oral argument, in the appeal proper. In addition, he seeks permission to seal his affidavit against public
access and permission to rely on it in support of his application to intervene; and

c) The respondents' application for solicitor/client costs and in the alternative for enhanced costs against the trustee
personally for their successful application for security for costs before the chambers judge.

3      We pause to note that, as part of his application for a sealing order, Mr. Darby seeks to refer to his "Confidential Affidavit"
sworn February 10, 2020 which provides "confidential, private and commercially sensitive details and records relating to the
Estate and its stakeholders", and, in addition, to the related transcript of the questioning of him on that affidavit which occurred
on May 26, 2020. Neither have been filed nor are they evidence at this point. The respondents do not object to the proposed
sealing order or to the filing of the confidential information, but they oppose the balance of the trustee's and Mr. Darby's
applications. The trustee's permission to appeal application does not rely on the Confidential Affidavit, but rather on a different
affidavit from Mr. Darby dated October 18, 2019, the cross-examination of him on that affidavit on November 6, 2019 and
related answers to undertaking. The trustee, of course, also relies on Mr. Darby's affidavit dated February 13, 2020 filed in
support of its permission application, which does not include or refer to the confidential information.

4      During oral argument, the panel dismissed each of Mr. Darby's applications and the trustee's application for permission
to appeal with reasons to follow. As a result, the sealing application became moot. It was agreed that copies of the material for
which a sealing order was sought that had been provided to the Panel, but not filed, would be destroyed. The panel reserved on
the issue of costs. We begin with our reasons for dismissing the trustee's application for permission to appeal followed by our
reasons for dismissing Mr. Darby's applications. We conclude with our decision on costs.

5      The trustee, in its filed application, seeks an order setting aside the chambers judge's January 29, 2020 decision, an order
striking or varying the reasons, and in the alternative, permission to appeal that decision. We see no merit in the first two
remedies. Aside from jurisdictional defects, both are actually thinly disguised appeals of her decision which requires permission
to appeal. At best, they are premature and accordingly beyond the reach of this panel. At worst, the relief sought trenches on
judicial independence to the extent it seeks to strike out or restate the chambers judge's reasoning process because it offends
a witness who participated in the litigation process.

6      With respect to the alternative application for permission to appeal a decision of a single appeal judge under r 14.5(1)
(a), the applicant must establish there is: (a) a question of general importance; (b) a possible error of law; (c) an unreasonable
exercise of discretion; or (d) a misapprehension of important facts: Settlement Lenders Inc. v. Blicharz, 2016 ABCA 109 (Alta.
C.A.) at para 1, leave to appeal denied, [2016] S.C.C.A. No. 275 (S.C.C.) (QL). In our view the trustee has failed to do so.

7      The trustee commenced an action against the respondents on behalf of the bankrupt estate. That action was largely dismissed
and the applicant trustee appealed that decision. The respondents applied for, and were granted, security for costs of that appeal
based on the chambers judge's assessment of the evidence before her.

8      While the applicant casts the arguments as questions of general importance, they are simply complaints about how the
chambers judge resolved the gaps in the evidentiary record that was before her. She applied the correct test and concluded that
she was not satisfied the bankrupt estate on whose behalf the action was advanced would be able to satisfy any cost award that
might flow from a dismissal of the applicant's appeal.

9      We reject the trustee's argument that the chambers judge's decision will require trustees in bankruptcy to breach
confidentiality obligations or to respond in any particular way when called upon to respond to an application for security for
costs. The trustee was not obliged to file a responding affidavit if it considered the respondents had not met the test but, having
done so, the respondents were entitled to examine Mr. Darby on the affidavit he filed. The chambers judge reviewed the entirety
of the record before her and merely identified what she found to have been inadequacies in the response and in Mr. Darby's
comportment in that context. Absent any meaningfully responsive evidence from the trustee on the question to be determined,
the chambers judge concluded that security was warranted. She was required to balance evidence of exigible assets available
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to pay a cost award against the merits of the underlying appeal and the prejudice any order to post security for costs would
cause relative to the ability to continue that action. We see no error in her approach and no basis upon which this Court would
grant permission to appeal that decision.

10      With respect to Mr. Darby's multiple applications, we observe firstly that it is unusual to apply for permission to intervene
at the permission stage. Rather, such applications are typically, though not always, made in extant appeals or after permission
to appeal has been granted and for obvious reasons. An intervenor is required to provide a broader or different perspective than
that provided by the parties to the dispute that will assist the court to decide the issues on appeal. Mr. Darby concedes his interest
is purely personal, and given that the trustee seeks the same relief that Mr. Darby seeks, we see no justification for allowing Mr.
Darby to advance his personal interests in a matter for which permission has not yet been granted. The application to intervene
in the trustee's application for permission to appeal the security for costs order is therefore dismissed.

11      Given our decision to dismiss the trustee's application for permission to appeal, it is unnecessary for this panel to consider
Mr. Darby's application to intervene in a non-existent appeal. However, because he also sought permission to intervene in the
main appeal, our reasons for dismissing that application follow.

12      We note that Mr. Darby's application to intervene contains no suggestion he can or even may contribute to this court's
understanding of the legal issues at play in the application, or in the issues in the merits of the appeal. Mr. Darby swore an
affidavit for use in the proceedings, but he was not a party to the application the respondents filed. He inserted himself into the
process for admittedly personal reasons to "correct" language he considers to have been unfair and therefore detrimental to his
reputation, and that was the sole purpose behind his applications.

13      Mr. Darby argues that an officer of the court whose integrity is at risk as a result of findings made by a lower court is
"typically" granted leave to intervene to be able to defend his reputation. We disagree.

14      First, many of the cases provided in support of the proposition simply do not apply to the facts of this case of challenging
comments in a judge's reasons.

15      For instance, some deal with an appeal where the grounds are ineffective or negligent trial counsel, and the counsel is
permitted leave to intervene in an application for fresh evidence or in the appeal proper: SMTCL Canada Inc. v. Master Tech
Inc., 2017 ONCA 291 (Ont. C.A.) at para 4, [2017] O.J. No. 1740 (Ont. C.A.) (QL); R. v. West, 2009 NSCA 63, [2009] N.S.J.
No. 253 (N.S. C.A. [In Chambers]) (QL); W. (D.) v. White, [2003] O.J. No. 5222 (Ont. C.A.) at para 4, (2003), 128 A.C.W.S.
(3d) 426 (Ont. C.A.). That approach has not been followed thus far in this province: R. v. P. (B.), 2010 ABQB 204 (Alta. Q.B.)
at para 15, [2010] A.J. No. 352 (Alta. Q.B.) (QL).

16      Two cases are closer to this fact situation. In Butty v. Butty (2009), 98 O.R. (3d) 713 (Ont. C.A. [In Chambers]), a trial
judge severely criticized the conduct of one of the lawyers in his reasons. The matter was appealed though ineffective counsel
was not a ground of appeal. A single judge of the Ontario Court of Appeal permitted the lawyer to intervene in the appeal to
protect his integrity, and there was no indication that the lawyer's interests would be addressed by either party in the appeal.
We are not persuaded by the reasons or the approach.

17      A different approach is seen in United Pacific Capital Ltd. v. Piché, 2005 BCSC 1018, [2005] B.C.J. No. 1522 (B.C. S.C.)
(QL). A lawyer who was not a party or counsel applied to the trial judge to excise a paragraph of the trial reasons which, the
lawyer argued, impugned his reputation. The trial judge dismissed the application, observing at para 8 that, "[f]or the most part,
the reputations of non-parties must be protected by judicial restraint rather than by affording them rights to control the process".

18      Ultimately the determination about whether a non-party is permitted to intervene for the purpose articulated by Mr. Darby
should be considered within the context of well-established legal principles.

19      First, an appeal is from an order, not reasons: Elizabeth Metis Settlement v. Metis Settlements General Council, 2004
ABCA 39 (Alta. C.A.) at para 1, [2004] A.J. No. 99 (Alta. C.A.) (QL); Brunning v. Canada (Attorney General), 2018 ONCA
1009 (Ont. C.A.) at para 23, [2018] O.J. No. 6477 (Ont. C.A.) (QL).

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2041421643&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2041421643&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2019109848&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2019109848&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003928462&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003928462&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003928462&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2021683990&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2021683990&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2021815029&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2006891060&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004388272&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004388272&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004388272&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2047057082&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2047057082&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2047057082&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)


PricewaterhouseCoopers Inc v. Perpetual Energy Inc, 2020 ABCA 254, 2020...
2020 ABCA 254, 2020 CarswellAlta 1175

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 4

20      Second, on an application to intervene, the test in Alberta is found in Orphan Well Assn. v. Grant Thornton Ltd., 2016
ABCA 238 (Alta. C.A.) at paras 7-13, [2016] A.J. No. 790 (Alta. C.A.) (QL). The factors to be considered are whether the
intervenor: (1) is directly affected; (2) is necessary to properly decide the matter; (3) has interests in the proceedings that will
not be fully protected; (4) can contribute useful and different submission expertise; (5) will not unduly delay the proceedings;
(6) will suffer any possible prejudice; (7) will widen the dispute between the parties; (8) will transform the court into a political
arena. Ultimately these factors assist in determining whether an applicant will be affected by the outcome of the appeal, and
whether they can offer any expertise or fresh perspective on the subject matter that will be helpful in resolving the appeal.

21      The application of this test to these facts demonstrates the futility of Mr. Darby's position. While he has an interest
in his reputation, there is no intersection between Mr. Darby's reputation and the legal issues in the substantive appeal. His
intervention is not necessary to assist the court to decide the issues; he has no different perspective or expertise to offer this
court. He cannot even say that his personal interest in his reputation will not be fully protected, given that the trustee (which is
Mr. Darby wearing his professional hat) supported his applications and is the appellant in the substantive appeal.

22      In an exceptional case, the court might allow an intervention by a non-party in an appeal to protect his or her reputation,
assuming the test for intervention can be met. But this case is not one of them.

23      Finally, on the issues of costs the panel assigned to hear the substantive appeal will be in the best position to determine
the costs for the security for costs application and for the application for permission to appeal that decision.

24      Mr. Darby concedes that since his involvement is at an end, costs are payable by him to the respondents. The parties
requested the opportunity to consider their respective positions regarding costs after having an opportunity to review the
panel's reasons for dismissing Mr. Darby's applications. In the event the parties are unable to resolve the issue of costs and
the respondents wish to apply for costs on a solicitor client or other enhanced basis, they are to do so within 5 days of this
decision being issued in a letter no longer than 5 pages. Mr. Darby will have 5 days after the respondents' submissions are filed
to respond in a letter also limited to 5 pages.
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Parties were involved in environmental law proceedings regarding jurisdiction or statutory mandate of Governor-in-Council
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existed in proceedings — Case could be heard on merits without aid of intervenors — Charitable organization unlikely to be
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would likely not receive anything more from charitable organization than general presentation on international law provisions
and concepts as they pertain to law of indigenous peoples, suggesting overall that law was of prime importance, something
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Significant delay in making application by both potential intervenors.

APPLICATION by potential intervenors for intervenor status.

David Stratas J.A.:

1      Amnesty International and Te'mexw Treaty Association move for leave to intervene in this appeal. For the reasons set
out below, I dismiss the motions.

A. The test for intervention

2      The factors to be considered on an intervention motion are set out in Rothmans, Benson & Hedges Inc. v. Canada (Attorney
General) (1989), [1990] 1 F.C. 90, 103 N.R. 391 (Fed. C.A.), recently reaffirmed in Sport Maska Inc. v. Bauer Hockey Corp.,
2016 FCA 44 (F.C.A.).
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3      Prior to Canada (Attorney General) v. Pictou Landing Band Council, 2014 FCA 21, [2015] 2 F.C.R. 253 (F.C.A.) [hereinafter
Pictou Landing First Nation] tweaked and reformulated the Rothmans, Benson & Hedges factors. One of the reasons for that
was to provide greater guidance concerning the "interests of justice" factor in Rothmans, Benson & Hedges. The danger of a
broad "interests of justice" factor is that it can be taken to mean "whatever the judge assigned to the motion thinks."

4      In the end, the Court in Sport Maska found there was not enough of a difference between Rothmans, Benson & Hedges and
Pictou Landing to warrant a departure from the former: para. 41. Instead, the panel held that a number of the Pictou Landing
factors are the sorts of factors that the Court may consider within the flexible "interests of justice" factor: Sport Maska, para.
42. That is how I shall proceed with these motions.

B. Applying the test for intervention

(1) Considerations common to both intervention motions

5      Four of six of the factors in Rothmans, Benson & Hedges can be dismissed as irrelevant right at the outset:

• Is the proposed intervener directly affected by the outcome? No. It may be that both are very interested in the outcome.
But they are not directly affected. "Directly affected" is a requirement for full party status in an application for judicial
review — i.e., standing as an applicant or a respondent in an application for judicial review: Forest Ethics Advocacy Assn.
v. National Energy Board, 2013 FCA 236 (F.C.A.). Neither moving party says that it should have been an applicant or
respondent in this case.

• Does there exist a justiciable issue and a veritable public interest? There is a justiciable issue. If there were not, the
application for judicial review would have been struck out: JP Morgan Asset Management (Canada) Inc. v. Minister of
National Revenue, 2013 FCA 250 (F.C.A.). Yes, there seems to be public interest in the case, but that does not necessarily
mean that the moving parties should succeed.

• Is there an apparent lack of any other reasonable or efficient means to submit the question to the Court? This is irrelevant.
The question is before the Court and it will be decided whether or not the moving parties are before the Court.

• Can the Court hear and decide the case on its merits without the proposed intervener? Yes. The absence of the interveners
will not stop the Court from deciding this appeal.

6      This leaves only two Rothmans, Benson & Hedges factors to be considered on these motions:

• Is the position of the proposed intervener adequately defended by one of the parties to the case? This is relevant and
important. It raises the key question under Rule 109(2), namely whether the intervener will bring further, different and
valuable insights and perspectives to the Court that will assist it in determining the matter. Among other things, this can
acquaint the Court with the implications of approaches it might take in its reasons.

• Are the interests of justice better served by the intervention of the proposed third party? In my view, this factor includes
all of the factors discussed in Pictou Landing First Nation plus any others that might arise on the facts of particular cases:

• whether the intervention is compliant with the objectives set out in Rule 3 and the mandatory requirements in Rule
109 (provisions binding on us);

• whether the moving party has a genuine interest in the matter such that the Court can be assured that the proposed
intervener has the necessary knowledge, skills and resources and will dedicate them to the matter before the Court;

• whether the matter has assumed such a public, important and complex dimension that the Court needs to be exposed
to perspectives beyond those offered by the particular parties before the Court;

• whether the moving party has been involved in earlier proceedings in the matter;
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• whether terms should be attached to the intervention that would advance the objectives set out in Rule 3 and afford
procedural justice to existing parties to the proceeding.

7      I have carefully considered these factors. In the interests of brevity I need only offer brief reasons on the factors most
salient to my decision.

(2) Amnesty International's motion

8      Amnesty International offers us submissions on a variety of international law issues. However, I am not persuaded that
these issues are sufficiently relevant and material to the issues in this appeal.

9      In particular, I am not persuaded that Amnesty International will assist the Court on the central issue in this appeal, namely
the jurisdiction or statutory mandate of the Governor-in-Council under ss. 52(4) of the Canadian Environmental Assessment
Act, 2012, S.C. 2012, c. 19.

10      The matter before us is an appeal from the dismissal of an application for judicial review. Amnesty International has not
explained with particularity exactly how international law will bear upon the precise administrative law issues in this case. We
are told that "[i]nternational law requires high standards of substantive and procedural protection for Indigenous peoples' rights"
and that "domestic legal standards...must be informed by and accord with Canada's international obligations," but precisely why
and how that is so in the precise facts, circumstances and legislative provisions in this case is left unmentioned.

11      The Supreme Court of Canada has done much to define the law that we must follow. We do not have licence to modify that
law. The scope for more general submissions based on international law concepts is narrower for our Court than the Supreme
Court.

12      In Gitxaala Nation v. R., 2015 FCA 73 (F.C.A.) — a case in which Amnesty International was one of the moving parties —
this Court outlined the rather limited (but sometimes important) ways in which international law can come to bear in proceedings
such as this. In this case, it was open to Amnesty International to take issue with the Court's observations in that case, but it did
not. Amnesty International has not demonstrated, with particularity and with reference to Gitxaala, how the international law
matters it wishes to raise will be relevant to our determination of the precise issues in this appeal. For example, it has not pointed
to any particular ambiguity in any relevant legislative provision, nor has it outlined in any precise way how international law
standards might affect the Court's interpretation of any relevant provision.

13      I have not been convinced by Amnesty International's submissions that the Court would receive anything more from
Amnesty International than a general presentation on international law provisions and concepts as they pertain to the law of
indigenous peoples, suggesting overall that this law is of prime importance — something that is already very front-of-mind
for this Court.

14      The Court would welcome precise submissions on specific international law matters that might affect our decision on the
precise issues in this case. But I have not been persuaded that that is on offer.

15      Finally, I note several months delay in the bringing of this application. In the circumstances of this case, this is a significant
consideration: Canada (Attorney General) v. Canadian Doctors for Refugee Care, 2015 FCA 34, 470 N.R. 167 (F.C.A.) at paras.
28 and 39; ViiV Healthcare ULC v. Teva Canada Ltd., 2015 FCA 33, 474 N.R. 199 (F.C.A.) at para. 11. Amnesty International
was granted leave on a limited basis in the Federal Court to intervene, so it was well-aware of this appeal. But inexplicably,
it delayed.

16      Before this Court is a motion by the appellants to set an early hearing date for this appeal. If Amnesty International
were permitted to intervene, responding submissions would be required, resulting in further delay and potentially exposing the
appellants to more of the sort of harm they allege in their motion.
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17      Thus, I shall dismiss Amnesty International's motion to intervene. In doing so, I cast no aspersions upon it and the
exemplary work it has done in some legal matters and other broader matters.

(3) Te'mexw Treaty Association's motion

18      I have not been persuaded that the Association will offer a different perspective on the issues in this appeal. Instead, it
seems to propose submissions that will substantially duplicate those of the appellants.

19      The Association submits that its unique perspective arises from its involvement in the modern treaty process but the legal
arguments it wishes to advance are unconnected to its participation in that process.

20      I accept that this Court's determination of this appeal may affect the interests of the Association. However, that sort of
interest — a jurisprudential interest — has been repeatedly held not to be sufficient: C.U.P.E. v. Canadian Airlines International
Ltd., 2000 FCA 233, [2010] 1 F.C.R. 226 (Fed. C.A.); Anderson v. Canada (Customs & Revenue Agency), 2003 FCA 352, 311
N.R. 184 (Fed. C.A.); R. v. Boulton (1975), [1976] 1 F.C. 252 (Fed. C.A.); Tioxide Canada Inc. v. R. (1994), 174 N.R. 212,
94 D.T.C. 6366 (Fed. C.A.).

21      Among other things, the Association intends in this appeal to submit that the decision below will dissuade First Nations
from entering into modern treaties. A respondent would likely respond that a modern treaty would be expected to contain
detailed and specific provisions that would render the kind of dispute in this case unnecessary. Whether the Association or the
respondent is correct turns on a factual matter on which no evidence has been adduced. Evidence cannot normally be adduced
on appeal: Canada (Minister of Citizenship and Immigration) v. Ishaq, 2015 FCA 151, 474 N.R. 268 (F.C.A.) at paras. 14-27.

22      At the centre of this appeal is the statutory scheme, the authority of the administrative decision-maker, and the decision at
issue. The Association offers general submissions but has failed to persuade me that those submissions will affect this Court's
consideration of those central matters.

23      Like Amnesty International, the Association has delayed in moving to intervene. In the circumstances of this case, this
is another significant factor in the Court's exercise of discretion against granting the Association's motion.

C. Disposition

24      Therefore, I shall dismiss the motions to intervene. Concurrently with the release of these reasons and order, the parties
will receive a direction from the Court concerning the appellants' motion for an early hearing date.

Application dismissed.
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1998 CarswellNat 1391
Federal Court of Canada — Trial Division

Yale Indian Band v. Aitchelitz Indian Band

1998 CarswellNat 1391, 1998 CarswellNat 4254, [1998] F.C.J. No. 1060, 151 F.T.R. 36, 81 A.C.W.S. (3d) 772

Chief Robert Hope and the Band Council of the Yale Indian Band, on behalf of
the Yale Indian Band, also known as the Yale Indian Nation, Applicants, and
The Aitchelitz Indian Band, The Chawathil Indian Band, The Cheam Indian

Band, The Chehalis Indian Band, The Katzie Indian Band, The Kwaw-Kwaw-
A-Pilt Indian Band, The Lakahahmen Indian Band, The Kwantlen Indian

Band, The Matsqui Indian Band, The Ohamil Indian Band, The Peters Indian
Band, The Popkum Indian Band, The Scowlitz Indian Band, The Seabird Island

Indian Band, The Skawahlook Indian Band, The Skowkale Indian Band, The
Skwah Indian Band, The Skway Indian Band, The Soowahlie Indian Band, The

Squiala Indian Band, The Sumas Indian Band, The Tzeachten Indian Band, The
Union Bar Indian Band, The Yakweakwioose Indian Band, Her Majesty The

Queen, The Minister of Fisheries and Oceans and Susan Farlinger, Respondents

Hargrave Prothonotary

Heard: June 19, 1998
Judgment: June 24, 1998

Docket: T-776-98

Counsel: Mr. Keith Lowes, for the Proposed Intervenor.
Mr. Rory Morahan, for the Applicant.
Ms. Louise Mandell, Q.C., for the Sto:lo Bands.
Mr. Harry Wruck, Q.C., for Her Majesty the Queen.

Subject: Public; Civil Practice and Procedure
Headnote
Practice --- Parties — Intervenors
Fisheries Council of British Columbia moved for intervenor status in proceeding in which one Indian band challenged right
of other bands to fish in waters band considered to be within its traditional territory — Onus on potential intervenor to show
legitimate interest in outcome and ability to bring new viewpoints, insights or expertise to proceedings — Dispute not over
public salmon resource and did not challenge control over or allocation of salmon to aboriginal fishing but was private dispute
in which Fisheries Council had no legitimate interest — Issues involved historic and current rights of Indian Bands to particular
fishing area and Fisheries Council had no new insights or expertise to bring to matter — Intervenor must take proceedings as
they exist and not permitted to redefine issues or force parties to deal with issues not their own — Not proper case to grant
Fisheries Council intervenor status and motion dismissed.

MOTION by Fisheries Council of British Columbia for intervenor status in private dispute between Indian Bands.

John A. Hargrave, Prothonotary:

1      The First Nations fishery near Yale, British Columbia, just below the Fraser Canyon, has always been of prime importance
for it is in an area that yields a maximum of return for a given effort: it is far easier to catch salmon in the relatively confined
areas and eddies in the few miles below the Fraser Canyon than in the broader reaches of the lower Fraser River.
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2      By this motion the Fisheries Council of British Columbia (the "Fisheries Council") seeks to intervene in a proceeding in
which the Yale Indian Band challenges the right of the Minister of Fisheries to issue an aboriginal communal salmon fishing
licence, the effect of which is to allow the Yale Band and twenty-four lower Fraser River Indian Bands (the "Lower Fraser
Bands"), who are Respondents, to fish the Fraser River in an area on either side of Yale, using traditional fishing methods. This
fishing by the Lower Fraser Bands is said to be in an area which the Yale Band looks upon as within its traditional territory,
resulting in an alleged infringement of their aboriginal title by both the government and by the Lower Fraser Bands.

3      The Fisheries Council is an experienced intervenor: in many past instances it has intervened in fisheries related matters and
has brought to those proceedings viewpoints and insights of value to both the court and, more important, to the management
of various fisheries as public resources.

4      In the present instance the dispute is not a dispute over a public salmon resource, involving control, allocation or conservation
of salmon, for the Yale Band does not dispute the right of the Minister of Fisheries to manage the Fraser River salmon. Rather
it is a private dispute in which the Yale Band says it alone should be allowed to fish for its part of the salmon allocated to the
overall aboriginal fishery, in its traditional territory. The Yale Band, in effect, calls upon the Minister of Fisheries to justify
the reasonableness of the permissive provisions of the communal fishing licence which favour the Lower Fraser Bands as was
done, for example, in R. v. Nikal, [1996] 3 C.N.L.R. 178 (S.C.C.) at 210 ff. To simplify the position of the Lower Fraser Bands
it is that they have a right to fish for their share of the salmon, allocated under the communal licence, in the prime fishing areas
in the Fraser River near Yale.

5      The onus is on the potential intervenor to show it has a legitimate interest in the outcome and that it can bring to the
proceeding relevant, different or new viewpoints, insights or expertise which the other parties do not have and which would
allow the Court to fully and effectually adjudicate the matter.

6      In the present instance, given that there is no issue as to either alteration of the catch allocation to this particular aboriginal
fishery, or to overall control by the Minister of Fisheries of aboriginal fishing on the Fraser, the interest of the Fisheries Council
is not obvious: without a reasonably clear legitimate interest the Fisheries Council ought not to be allowed to take this litigation
away from the parties who wish to resolve a private dispute. Furthermore, at issue will be the historic and current rights and
obligations of the Yale Band, on the one hand, and of the Lower Fraser Bands, on the other hand, to this particular fishing area.
I do not see what different or new viewpoints, insights or expertise, historic or current, the Fisheries Council could bring which
might add to these proceedings and which would assist the Court in its task.

7      In the result I have dismissed the Fisheries Council's application for intervention. I now consider this in more detail.

Some Relevant Background

8      The Yale Band claims aboriginal right and title, as the Yale First Nation, in a salmon fishery in the Fraser River between
about Hope and a point up river from Yale. The Respondents, the Lower Fraser Bands, contest the Yale Band's right and title
to the fishery in this particular reach of the Fraser River, claiming that they and the Yale Band are one people, with some sort
of joint tenure to the use of the Fraser River, near Yale, for their fishery. The Yale Band says it is a separate people and while it
concedes that, historically, from time to time, members of the Lower Fraser Bands have fished from and in the territory claimed
by the Yale Band, this was always a permission granted, in special circumstances, including by reason of specific individual
family ties.

9      The right to fish in the prime area near Yale has now been brought to a head through the issue of a communal fishing
licence granted the First Nations of the lower Fraser, that is to the Applicants and to the Lower Fraser Bands, which allows
all of the Lower Fraser Bands to fish for their allocation, under the communal licence, in the area between Strawberry Island,
about midway between Hope and Yale and Sawmill Creek, above Yale. This is a part of the area to which the Yale Band says
it has an historic claim giving it aboriginal rights and title.
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10      Subject to an ambiguity in one of the paragraphs of the Originating Notice of Motion, which I will touch upon shortly,
the Yale Band makes no claim for control of the fishery in the territory claimed, but rather says that the Minister of Fisheries,
through the Department of Fisheries and Oceans, may not by issuing a communal salmon fishing licence authorize one band
to fish in the traditional fishing places and territory of another band. In effect the Yale First Nation says that to authorize such
entry into its territory, in this instance into its Fishery, is a prima facie infringement of the Yale First Nation's aboriginal right
to fish for food, social and ceremonial purposes. Here I would note that the communal licence is specific to these purposes: it
is not a commercial licence under which salmon may be caught and sold. The Originating Notice of Motion is for review of the
issuance of the communal fishing licence for May 1998. It seems the issuance of future communal fishing licences, to which
the outcome of this proceeding may apply, is expected. The relief sought includes a prohibition against the Minister of Fisheries
to prevent issuance of communal fishing licences for the Strawberry Island to Sawmill Creek area to the Lower Fraser Bands.

11      Paragraph 6 of the Originating Notice of Motion is not easy to read and is perhaps ambiguous. The Yale Band seeks:

6 An injunction against the Defendants and each of them from enforcing the fishing regulations against the Yale Indian
Band, also known as the Yale First Nation, or members of the Yale Indian Band where said members are fishing as indicated
within the fishing guidelines proposed by the Yale Indian Band, also known as the Yale First Nation.

As I read paragraph 6 it seeks to prevent the Minister of Fisheries from enforcing fishing regulations against Yale Band members,
so long as they are fishing within guidelines proposed by the Yale Band. I indicated to counsel that this might be construed as
giving the Yale Band carte blanche to allow its members to fish without regard to regulations set by the Minister of Fisheries in
order to properly manage the salmon resource. Counsel for the Yale Band does not read paragraph 6 in this way, but offered by
oral motion to delete it from the Originating Notice of Motion for the Yale Band is not, in this proceeding, challenging the right
of the Minister of Fisheries, through the Department of Fisheries and Oceans, to manage the salmon resource. Rather the Yale
Band requires the Minister of Fisheries to cease allowing others to fish for their allocation of salmon in Yale Band territory. In
short, the Lower Fraser Bands should catch their allocation in their own territories lower down on the Fraser River. To make
this thrust clear and to eliminate any suggestion that the Yale Band wishes to manage the fishery between Strawberry Island
and Sawmill Creek, paragraph 6 of the Originating Notice of Motion is deleted.

The Intervenor's Motion

12      The Intervenor, which represents a substantial cross-section of the commercial fishing industry, points out that it requires
continued access to the salmon fishery as a common property. As such it relies upon the authority of the Department of Fisheries
and Oceans to properly manage the salmon resource. The Intervenor submits that it is directly interested in the existence
of aboriginal title to territory which includes a river fishery and to any exclusive aboriginal fishing right. The Intervenor
is concerned about any requirement that the government seek consent which might hamper its administrative authority and
its discretion to manage the aboriginal fishery. The Intervenor is concerned as to the existence of an aboriginal right to fish
commercially.

13      The Intervenor believes that a number of issues of law arise out of the proceeding including the application of principles
introduced by the Supreme Court of Canada in Delgamuukw v. British Columbia (1997), 153 D.L.R. (4th) 193 (S.C.C.), and
how it impinges on a river fishery; the consent required of the holder of aboriginal fishing rights, presumably in the context of
management by the Minister of Fisheries; the existence, scope and consequences of an aboriginal food fishing right; the scope
allowed to the Minister in issuing aboriginal communal fishing licences; and the reconciliation, substantive and procedural, of
the law respecting aboriginal rights with the traditional jurisprudence governing the judicial review of administrative action.

Consideration

14      Rule 109 allows the Court the discretion to give leave to a person to intervene in a proceeding. The Rule itself offers
no guidelines on the exercise of the discretion, however there is substantial case law, built around former Rule 1716, which
is applicable.
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15      If this proceeding were more than a rivalry, skirmish and contest between Indian bands over where they might catch their
given allocation of salmon, there could well be a place for the Fisheries Council of British Columbia as an intervenor with a
different point of view, both a view potentially at odds with the aboriginal position and a view unfettered by the Crown's dual
obligations and responsibilities to both the First Nations and to the public as a trustee and conservator to manage the salmon

fishery as a public resource. 1  However, an intervenor must take a proceeding as it exists and, moreover, may not litigate new
issues.

New Viewpoints But Not New Issues

16      In this instance the proceeding is not judicial review involving the application of principles set out by the Supreme
Court of Canada in cases such as Delgamuukw (supra), R. v. Sparrow, [1990] 1 S.C.R. 1075 (S.C.C.), R. v. Vanderpeet, [1996] 2
S.C.R. 507 (S.C.C.), R. c. Adams (1996), 138 D.L.R. (4th) 657 (S.C.C.) and the like: those principles are a given and certainly
might come into play in future litigation dealing with allocation of and priority to fish for various uses, but that is not the case
here, for the allocation is a given which is not challenged. Counsel for the Fisheries Council submits there is no indication
that, in this instance, the allocation of salmon will remain the same: conversely, there is no indication it should change to the
detriment of the members of the Fisheries Council. Indeed, counsel for the Yale Band submits, although one might characterize
it as speculation, that by removing the pressure on the salmon in the confined reach of the Fraser River, just below the Fraser
Canyon, the Department of Fisheries and Oceans might have better control over the catch with the result being a better managed
spawning escapement and thus a benefit to the commercial interests represented by the Fisheries Council.

17      Still dealing with the concept that an intervenor takes the record as it exists, while an intervenor may bring new viewpoints
and special knowledge to a proceeding, an intervenor may not litigate new issues. Counsel for the Yale Band referred to a broad
and attractive proposition from McDonald's Restaurants of Canada Ltd. v. Etobicoke (Borough) (1977), 5 C.P.C. 55 (Ont. Div.
Ct.), that if the interests of all parties are the same, what more might an intervenor ever bring to a case. That case might well
be distinguishable in that the intended intervenor conceded that, essentially, it took the same position as one of the parties,
whereupon the court exercised its discretion and refused leave to intervene. Here the Fisheries Council does not take the same
viewpoint, so one must go back to some more basic principles for the proposition that an intervenor may not litigate new issues.

18      In Canada (Attorney General) v. Aluminum Co. of Canada, [1987] 3 W.W.R. 193 (B.C. C.A.), the British Columbia
Court of Appeal, referring to various authorities, to the effect that intervenors ought not to be allowed to redefine the issues,
thus forcing the parties to deal with issues which are not their own, noted:

Interveners should not be permitted to take the litigation away from those directly affected by it. Parties to litigation should
be allowed to define the issues and seek resolution of matters they determine appropriate to place in issue. They should
not be compelled to deal with issues raised by others. (p. 206).

Mr. Justice of Appeal Wakeling, in Canada (Attorney General) v. Saskatchewan Water Corp., [1991] 2 W.W.R. 614 (Sask. C.A.
[In Chambers]), adopted this position, interpreting it that "... an intervener cannot seek to increase the number of issues that the
parties themselves have included in the action" and that:

To enable the interveners to file evidence which the parties themselves would not have been permitted to do clearly creates
an inconsistency within the process, broadens the factual base over that which was before the trial judge and diverts focus
from the primary issues under appeal. For this reason, the role the interveners seek to play adds a complication rather than
advancing or improving the appeal process. (ibid, p. 616).

19      Equally appropriate in the present instance is British Columbia Telephone Co. v. T.W.U. (1985), 65 B.C.L.R. 96 (B.C.
S.C.), in which Mr. Justice Gould pointed out that interveners ought not to be allowed to controvert a relatively straightforward
application into a complex case involving a new cause of action: such ought not to be inflicted upon parties, but rather would-
be interveners ought to initiate their own litigation to achieve their particular ambitions:

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997419215&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990325123&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1996447866&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1996447866&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1996450070&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1977152904&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1987289756&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991353681&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1985196091&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
mdeyholos
Highlight



Yale Indian Band v. Aitchelitz Indian Band, 1998 CarswellNat 1391
1998 CarswellNat 1391, 1998 CarswellNat 4254, [1998] F.C.J. No. 1060, 151 F.T.R. 36...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 5

The applicants wish to enter the petition litigation to challenge the validity of the closed shop contracting out provision in
the collective agreement between the parties to the petition, B.C. Tel and the union. Should they be allowed to intervene,
their arguments will be based on the Charter and will introduce complicated issues unrelated to the stated issues between
the parties to the petition. Permission to intervene would convert a comparatively straightforward application to set aside
an arbitration award into a complex constitutional case on a new cause of action. Why should the applicants' ambition to
litigate the broad issue of validity under the Charter of the closed shop concept be inflicted upon the parties to this petition,
which is upon issues unrelated to the Charter? The applicants should initiate their own litigation to achieve their particular
litigious ambition. (p. 101).

Mr. Justice Gould concluded by adopting a succinct passage from Clark v. Canada (Attorney General) (1977), 81 D.L.R. (3d)
33 (Ont. H.C.) at 38:

Where the intervention would only serve to widen the lis between the parties or introduce a new cause of action, the
intervention should not be allowed.

20      In the present instance the parties dispute over where they might catch their given allocation of Fraser River salmon and
whether the Minister of Fisheries may, without consultation or permission, allow the Lower Fraser Bands to fish in the territory
claimed by the Yale Band. To import the issues which the intervenor believes pertinent, the impingement of Delgamuukw
on a river fishery, the consent required of the holder of aboriginal fishing rights, the existence, scope and consequences of
an aboriginal food fishing right, the scope allowed to the Minister in issuing aboriginal communal fishing licences and the
reconciliation, substantive and procedural of the law respecting aboriginal rights with the traditional jurisprudence governing
the judicial review of administrative action, is to broaden the proceeding far beyond that envisioned by the parties and to do
so at far greater expense than ever envisioned by the parties. I would refuse to allow the Fisheries Council to intervene, to thus
widen the lis between the parties and introduce new considerations, but there are also other reasons why the Fisheries Council
ought not, in this instance, to succeed in its application to be added as an intervenor.

Conditions for Intervention

21      The case to be determined is not an assessment of the management and conservation of the Fraser salmon stock, a massive
and complex undertaking, but, as I have said, a dispute at a much simpler level between Indian First Nations as to where on
the Fraser River they may catch a given allocation and the jurisdiction of the Minister of Fisheries to force all of that fishery
into one band's claimed territory without consultation or permission.

22      To begin and this is a commonplace proposition in dealing with intervention applications, the onus is on the intervenor to
convince the Court that the proceedings would be enhanced by the intervention: see for example M. v. H. (1994), 20 O.R. (3d) 70
(Ont. Gen. Div.), a decision of the Ontario Court (General Division) at p. 77. Counsel for the Yale Band has suggested a number
of factors to be taken into consideration by which to test whether the proceedings would be enhanced by the intervention of the
Fisheries Council. More simply, Mr. Justice Rothstein, in Canadian Council of Professional Engineers v. Memorial University
of Newfoundland (1997), 135 F.T.R. 211 (Fed. T.D.), relying on Canadian Wildlife Federation Inc. v. Canada (Minister of the
Environment) (1989), 26 F.T.R. 241 (Fed. T.D.) at 243, sets out three conditions to be read conjunctively:

[1] Does the proposed intervener have an interest in the outcome of the litigation?

[2] Will the rights of the proposed intervener be seriously affected by the litigation?

[3] Would the proposed intervener bring to the court a point of view different from that of the defendant?

These criteria appear, in one form or another, throughout the Federal Court's case law: see for example Edmonton Friends of
the North Environmental Society v. Canada (Minister of Western Economic Diversification) (1990), 73 D.L.R. (4th) 653 (Fed.
C.A.) at 660 - 661, and BBM Bureau of Measurement v. Canada (Director of Investigation & Research) (1982), 63 C.P.R. (2d)
63 (Fed. C.A.). However I have a little difficulty with the concept that the criteria should be applied conjunctively, that an
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applicant for intervention must satisfy all of the criteria, for as the Court of Appeal pointed out in Edmonton Friends of the North
Environmental Society, the Court has been willing to join a party simply because the party's rights will be directly affected.
Perhaps the answer to this lies with the concept of balancing competing interests, an approach suggested by counsel for the
Yale Band. In M. v. H. (supra) Mr. Justice Epstein, at p. 77, considers balancing the contribution the intervenors might make,
on the one hand, against the disruption, the increase in magnitude and complexity of the case, the length of the proceedings
and the increase in cost, on the other hand. In effect this is a cost and benefit analysis to see if the proposed intervention would
enhance the case.

23      I turn first to the interest the intervenors might have in this private dispute, the exercise of rights given under a communal
fishing licence, to harvest a given number of salmon, a right given to a number of individuals, making up what I have called
the Lower Fraser Bands, in an area of the Fraser River claimed by the Yale Band, by way of aboriginal title, as its historic
and current territory. Counsel for the Fisheries Council refers to a sensible proposition in R. v. Kruger (1977), [1978] 1 S.C.R.
104 (S.C.C.), in which the Supreme Court touched on the consideration of the issue as to the nature of aboriginal title and, at
pp. 108 - 109 noted that:

... a sound rule to follow is that questions of title should only be decided when title is directly in issue. Interested parties
should be afforded an opportunity to adduce evidence in detail bearing upon the resolution of the particular dispute. Claims
to aboriginal title are woven with history, legend, politics and moral obligations. If the claim of any Band in respect of
any particular land is to be decided as a justifiable issue and not a political issue, it should be so considered on the facts
pertinent to that Band and to the land, and not on any global basis.

This acknowledgement by the Supreme Court of Canada that interested parties ought to have the opportunity to adduce evidence,
as to aboriginal title, evidence in the nature of history, legend, politics and moral obligations, could well be very applicable in the
present instance, but only between the parties themselves, for the Fisheries Council appears not to be able to bring any special
expertise, on history, legend, politics and moral obligations, which would otherwise not be available through the evidence of
the present parties.

24      Next I must consider whether the rights of the Fisheries Council will be seriously affected by the outcome of this present
litigation. There is no suggestion that the Yale Band and the Lower Fraser Bands claim, in this particular proceeding, a greater
share of Fraser River salmon. The Yale Band does not now claim a right to manage the fish that pass through its territory. Neither
priority to the fish nor the existence, scope or consequences of an aboriginal food fishery are at issue.

25      The Fisheries Council might have some interest in the authority of the Minister of Fisheries to grant a communal fishing
licence, if that were the issue, however that aspect, per se, need not be explored, for the point is not the authority of the Minister
of Fisheries to issue such a communal licence, but rather to issue a licence to one group to fish to a given extent in another's
territory.

26      The Fisheries Council professes an interest in conservation and possible interference with natural selection at Yale, where
the salmon may rest in back eddies and thus become easy prey for the food fishery. As Mr. Hunter, president of the Fisheries
Council puts it in his affidavit of 6 May 1998:

13. Experience under the Department of Fisheries and Oceans' Aboriginal Fishing Strategy and particularly the Pilot
Sales component showed in 1992 that sockeye at Yale were extremely vulnerable to a fishery. Having avoided natural
mortality for a 4 year period, and having run the gammit of fisheries from Alaska to the lower Fraser, it is vital to
ensure that this natural selection and fishery process is not abandoned when the fish reach Yale.

One wonders how much influence natural selection, as opposed to chance, has in the arrival of salmon at Yale. However the
fishery on the Fraser at Yale is a matter of management by the Minister of Fisheries: neither the Yale Band nor the Lower Fraser
Bands challenge this right, the right to manage the resource, in the present proceedings.

27      There may be material in the factors suggested by the Fisheries Council which ought to be and in all likelihood will be
explored in future litigation, but which ought not to be considered by adding such extraneous issues to the private lis between
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the Yale Band and the Lower Fraser Bands. In short, the balance in the present action is very much against the Fisheries Council
from the point of view of being affected by the outcome.

28      The third criteria to explore is whether the Fisheries Council might bring to these proceedings a point of view different from
that of the Defendants, a relevant and useful point of view without which both the court and its decision might well be the poorer.

29      Certainly the Crown might be constrained in its views, for it has duties and obligations both to the contending Indian
Bands and to salmon management and perhaps must weigh any infringement of the territorial rights of the Yale Band against
other factors, such as relatively easier fisheries management, if all of the food fishing takes place at one location. However the
Crown can bring these concerns to the attention of the Court.

30      As I have suggested the Fisheries Council may well have different views about the nature of aboriginal title, its
impingement on a river fishery and the scope and consequences of an aboriginal food fishery. But these are not at issue. To
impose a viewpoint as to the reconciliation, substantive and procedural, of the law respecting aboriginal rights, with traditional
jurisprudence governing judicial review of administrative action, a point which the Fisheries Council believes important, would
be to complicate proceedings and could well result with the Court becoming bogged down by an unnecessary perspective, or
as put by Mr. Justice Rothstein in Canadian Council of Professional Engineers (supra):

The court must be concerned with the expeditious and efficient progress of litigation, always having regard to fairness to
the parties and indeed to the proposed intervenors. Expeditiousness and fairness considerations, I think, are at the root of the
conditions that must be met by proposed intervenors. Where the rights of intervenors are not affected by the litigation and
the intervenors are not shown to add anything new to the issues, the court cannot allow itself to become bogged down with
an expansion of participants in the litigation. While some authorities suggest that the rules of court may be used to avoid
or reduce delay or expense, from a practical perspective, the addition of participants will almost inevitably complicate the
proceedings and result in some additional time and expense. (p. 213).

31      I do not see that the Fisheries Council would bring any new and useful point of view to these proceedings.

Conclusion

32      It is always a pleasure to hear a case well argued by all counsel. However the price of that enjoyment then becomes
that of deciding the issue.

33      Clearly this is a situation in which I ought to exercise caution before entertaining an intervention into an action involving
private rights. Here, despite the excellent counsel work of Mr. Lowes, I have not been persuaded that the Fisheries Council of
British Columbia has a sufficient interest in the outcome and in the private law issues raised, or that it has a relevant different
perspective on the issues such that it might make a useful contribution to a resolution. It may be able, in some other instances, to
make major contribution, but not in this narrow case. The Fisheries Council's contribution would be, at best, very limited. This
must be balanced against the disruption it would cause to the action. I do not see how the Fisheries Council might profitably
fit into this case.

34      The Fisheries Council ought not to be allowed to intervene to bring up new issues and to complicate and add expense
to the law suit, in effect taking the litigation away from the parties. The motion of the Fisheries Council of British Columbia
to intervene is denied.

Motion dismissed.

Footnotes

1 Counsel referred me to an interesting chapter on Public Rights from Water Law in Canada: The Atlantic Provinces by Gerard La
Forest, Q.C. (as he then was) published in 1973 by the Department of Regional Economic Expansion, Ottawa. There is certainly the
traditional public right of fishing in tidal waters and perhaps, unique to Canada, as opposed to England, a public right to fish in both
navigable non-tidal waters and non-tidal waters in which the riverbed is owned by the Crown (p. 196). While the Crown is, as parens
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patrice, a trustee of this public right to fish (ibid, p. 197), one wonders how much of a public right of fishing still exists given the
present statutory licensing regime presided over by the Minister of Fisheries.
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1      Two applicants, Susan Riddell Rose and a group of companies collectively referred to as Perpetual, seek orders requiring the
respondent, PricewaterhouseCoopers Inc. in its capacity as trustee for the bankrupt estate of Sequoia Resources Corp. (Sequoia),
to post security for costs for the respondent's appeal either pursuant to rule 14.67(1) of the Alberta Rules of Court, AR 124/2010,
or s. 254 of the Alberta Business Corporation Act, RSA 2000, c B-9 [ABCA].

2      Sequoia was previously named Perpetual Energy Operating Corp. (PEOC), and was a wholly owned subsidiary of one of
the companies. Perpetual created PEOC to hold natural gas assets in trust for the benefit of Perpetual. Ms. Rose was the sole
director of PEOC. In early 2016, Perpetual decided to sell some of the natural gas wells held in trust by PEOC (referred to as
the Goodyear Assets) to a third-party.

3      To affect the sale, the parties were required to engage in a series of transactions and other steps which occurred in conjunction
with each other in October 2016. Among other things, beneficial and legal title to the Goodyear Assets was consolidated in
PEOC and all the shares of PEOC were sold to the third-party.

4      PEOC was renamed as Sequoia. Sequoia operated for approximately 17 months before it assigned itself into bankruptcy
in March 2018.

5      Following bankruptcy, the respondent sued the applicants and brought an application seeking to set aside one of
the transactions. Alternatively, the respondent sought damages against the applicants personally in the minimum amount of
$217,570,800. The grounds for the application include allegations that the transaction constituted a transfer at undervalue under
s. 96 of the Bankruptcy and Insolvency Act, RSC 1985, c B-3 [BIA] or was void on the basis of public policy, statutory illegality or
equitable rescission. The respondent also alleged that the applicants engaged in oppressive conduct and that Ms. Rose breached
her duty of care and fiduciary duties to PEOC in directing PEOC to enter into the series of transactions.

6      The applicants filed applications to stay the respondent's application and to dismiss the respondent's claims. After some
interlocutory steps, the dismissal and stay applications proceeded to hearing in November 2018, with additional submissions
made later. On August 15, 2019, the chambers judge gave oral reasons, with written reasons to follow. The written reasons were
released several weeks after these applications were heard: 2020 ABQB 6 (Alta. Q.B.). The parties did not seek to make further
submissions with respect to these applications.

7      In the written reasons, the chambers judge struck the respondent's oppression claim on two grounds. First, the respondent
was not a "proper person" that would accord it standing as a "complainant" entitled to make this claim under the ABCA. Second,
given the impact of Orphan Well Association v. Grant Thornton Ltd., 2019 SCC 5 (S.C.C.) the respondent has no cause of
action in respect of oppression because the Supreme Court of Canada has nullified the claim. The chambers judge also struck
the respondent's public policy claim for disclosing no reasonable cause of action. The chambers judge struck and summarily
dismissed the allegations that Ms. Rose breached her fiduciary duty and duty of care. In any event, the chambers judge found
that Ms. Rose's release would act as a complete bar to the claims against her. The respondent appeals the chamber judge's
decisions on these claims. The applicants seek security for costs for this appeal.

8      The chambers judge found the evidence did not permit him to summarily dismiss or strike the claim that the impugned
transaction was a transfer at undervalue pursuant to s. 96 of the BIA. The applicants have cross-appealed this finding. No security
for costs application has been brought for this cross-appeal.

Section 243(3) of the ABCA

9      In its factum, the respondent states that s. 243(3) of the ABCA is a complete bar to the relief requested in these applications
since the respondent has alleged oppression. Section 243(3) states:

243 (3) A complainant is not required to give security for costs in any application made or action brought or intervened
in under this Part.
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10      While there is little case law on this section, Broadway v. Robson, 2018 ABQB 463 (Alta. Q.B.) at para. 12 suggests that
to receive the benefit of this section, a party must establish an arguable case that they are a complainant. Here, the chambers
judge has found the respondent is not a complainant, although this finding is subject to appeal.

11      As further set out below, I am unable to say that this ground of appeal lacks merit. As a result, I decline to find that this
provision has no application to a security for costs application on appeal.

12      Assuming the respondent is a complainant, the next step is to examine the claim to determine whether it, or part of
it is a non-oppression claim clothed as one of oppression: Mudrick Capital Management v. Wright, 2018 ABQB 194 (Alta.
Q.B.) at para 18.

13      There are a variety of claims made against the applicants, some together, some that would apply only individually (like
the breach of fiduciary duty claim against Ms. Rose). I cannot say that the "core" of the claim is one of oppression such that the
entire application is barred. Instead, I follow the practice of finding that a proportion of the claim constitutes "oppression" and
reduce the quantum posted by that amount. In these circumstances, I find that 20% of the claim constitutes oppression.

Tests for Security for Costs

14      Pursuant to rule 14.67(1) of the Rules, a single appeal judge may order a party to provide security for costs under rule
4.22 if it is just and reasonable to do so, considering the following:

(a) whether it is likely that the applicant for an order will be able to enforce an order or judgment against assets in Alberta;

(b) the ability of the respondent to pay the costs award;

(c) the merits of action;

(d) whether an order to give security for costs would unduly prejudice the respondent's ability to continue the action; and

(e) any other matter the court considers appropriate.

15      Security for costs is a discretionary order involving the balancing of the right to the economic security of one party with the
other party's right to legal process: Arcuri v. Adamson, 2006 ABCA 360 (Alta. C.A.) at para 6. A party's right to access the legal
process does not mean they can advance an appeal without the fear of costs consequences: Aski Construction Ltd v. Markos, 2017
ABCA 341 (Alta. C.A.) at para 11. The applicant bears the onus of proving these factors weigh in their favour: Aski at para 8.

16      Alternatively, pursuant to s. 254 of the ABCA, security for costs may be sought against a corporation:

In any action or other legal proceeding in which the plaintiff is a body corporate, if it appears to the court on the application
of a defendant that the body corporate will be unable to pay the costs of a successful defendant, the court may order the
body corporate to furnish security for costs on any terms it thinks fit.

17      The parties argue this Court can grant security for costs against a corporation under either test citing North American
Polypropylene ULC v. Williams Canada Propylene ULC, 2018 ABQB 281 (Alta. Q.B.). Other decisions have held that s. 254
of the ABCA is the only applicable test: Amex Electrical Ltd. v. 726934 Alberta Ltd., 2014 ABQB 66 (Alta. Q.B.) at para 58. I
decline to comment on which is the correct approach. That matter is best left for a panel on another day. In the circumstances
of this case, I have considered the parties' arguments under each approach.

18      Under either test, the applicants bear the initial burden of establishing, on a balance of probabilities, that it is just and
equitable to order security for costs or that the respondent will be unable to pay its costs. If the applicants satisfy this onus, the
evidentiary burden shifts to the respondent to satisfy the court that the court should not exercise its discretion to grant security
for costs: Mudrick Capital Management v. Wright, 2018 ABQB 648 (Alta. Q.B.) at para 8 [Mudrick #2].
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Analysis

19      I have reviewed the extensive records provided by the parties including filed affidavits, transcripts of the cross-
examinations of the individual (PD) acting on behalf of the respondent, and the oral and written reasons for decision of the
chambers judge. I am satisfied that the applicants have met their burden under both tests.

The Ability of the Respondent to Pay the Costs Award

20      The test for security for costs under the Rules asks whether it is unlikely the respondent will be able to pay an adverse
costs award. Section 254 of the ABCA provides a more stringent financial assessment and considers whether the corporation
will be unable to pay costs: Xpress Lube & Car Wash Ltd. v. Gill, 2011 ABQB 457 (Alta. Q.B.) at para 16.

21      Before these applications were brought, the applicants requested the respondent to confirm that it would be personally
liable for a costs award, or that it would post commercially reasonable security for the appeal. The respondent has failed to do so.
Since the respondent will not post security, this requirement focuses on the financial situation of the bankrupt estate of Sequoia.

22      The applicants submit, relying on a preliminary report of the estate prepared by the respondent in April 2018, that no funds
will remain in the bankrupt estate to pay an adverse costs award after the claims of secured creditors are paid. The applicants
provided an affidavit swearing that:

(i) at the time of the filing of the Trustee's claim, there were insufficient assets in the Sequoia estate to satisfy any
cost claim made in favour of the [applicants];

(ii) currently, there are even fewer or no exigible assets in the Sequoia estate; and

(iii) an order of costs in favour of the [applicants] against the estate of Sequoia will accordingly not be enforceable
against any exigible assets in Alberta.

Affidavit of Susan Riddell Rose, Sworn September 23, 2019 at para 27.

23      It remained open to the respondent to provide meaningful rebuttal evidence. Rather, PD, acting for the respondent, filed
an affidavit merely stating that:

[T]here are sufficient funds available in the Estate to pay a costs award in favour of the Defendants, even in the amount
estimated by Ms. Rose. The Trustee's Preliminary Report does not reflect the current financial position of the Estate for a
number of reasons, including the receipt of funds from the collection of accounts receivable and the sale of assets.

Affidavit of PD, sworn on October 18, 2019 at para 4.2.

24      The applicants attempted to cross-examine PD on this point. During the hearing, the applicants argued excerpts, which
were provided to the Court, to demonstrate that while PD was aware of his duty of candour as an officer of the court, he
purposefully hindered meaningful cross-examination. For example, the following exchange related to the value of the claims
of secured creditors:

Q Do you know the amount of claims made by the secured creditors in the estate?

A No. Not off the top of my head, no.

Q Do you agree with me it's in the millions?

A Yes.

Q My number is closer to 10 million, but is that approximately correct?
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A I can't comment without looking at it.

Transcript of Questioning on Affidavit of PD sworn October 18, 2019, held on November 6, 2019 at 57/1-8.

25      While this response in and of itself may not be objectionable, when it is paired with numerous other instances of non-
responses and refusals to provide relevant and material financial information about the estate or to reference financial documents
put before him, as further discussed below, the only conclusion I am left to draw is that the respondent was intentionally
preventing the discovery of relevant and material financial information of the estate for the purpose of these applications.

26      While Perpetual was permitted to examine records of the estate, the respondent objected to any financial records being
marked as exhibits while Ms. Rose was present during questioning (notwithstanding that she is a party to this litigation). The
respondent justified its position on the basis that Ms. Rose, acting personally, was not permitted to view the records of the estate.
The applicants pointed to the conundrum created by this position:

Q So the position is that Perpetual can see the records, but the chief executive of Perpetual [Ms. Rose] may not; is that right?

A [counsel for the respondent]: Not in her personal capacity, Mr. Leitl.

Q How does she separate then?

A [counsel for the respondent] I don't know.

Transcript of Questioning on Affidavit of PD sworn October 18, 2019, held on November 6, 2019 at 11/5-11.

27      PD even refused to review recent financial statements of the estate during the questioning which would have informed
him about the estate's financial affairs:

Q You don't want to look at the bank statements right in front of you?

A No.

Transcript of Questioning on Affidavit of PD sworn October 18, 2019, held on November 6, 2019 at 20/4-6.

28      As it was clear that the cross-examination of PD was producing no information, the applicants requested that the respondent
make the accounts and financial records of the estate available for use in these applications. The applicants also requested
undertakings that the respondent produce the most recent costs estimate for Sequoia's estate, the books and records of the estate,
cash flow projections for the estate, and the respondent's position on the secured creditors' claims in the estate and their dollar
amounts. The respondent refused these requests.

29      Upon further questioning, PD had limited awareness of the estate's current financial position and appeared to be
unnecessarily obstructive:

Q . . . what is the bank balance for the estate?

A As of?

Q As of today.

A I don't know.

. . .

Q Okay. Let me go to one of my questions which is how much money is in the operating account for the estate?
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A I already answered that question. I don't know the exact number today. I manage over a hundred bank accounts. Expect
me to memorize every account would be — it's a useless question.

Q I'm not expecting you to memorize it. I've got the numbers right in front of you. You're welcome to look at it.

A Today's number? I don't think you have today's number right in front of you.

Q [D]o you want to look at the records you've got in front of you to get a close approximation?

A I gave you a good approximation.

. . .

Q Do you know what the initial receipt of funds was approximately in March of 2018?

A No.

Q Do you know what the receipt of funds has been in the estate from March of 2018 to today?

A From memory, no.

Q Do you know what the collection of accounts receivable for the estate has been?

A From memory, no.

. . .

Q And, sir, do you know how much the estate of Sequoia has made from the sale of assets?

A From memory, no.

. . .

Q Did you look at the books and records of the estate before attending today?

A No.

. . .

Q When was the last time you looked at the claims register for the estate?

A I don't recall.

Q Was it within the last couple of weeks?

A No.

. . .

Q Did you review the claims register before you swore your affidavit?

A No.

Transcript of Questioning on Affidavit of PD sworn October 18, 2019, held on November 6, 2019 at 19/1-5; 22/12-26;
32/18-26; 33/11-13; 35/14-16; 57/15-19; 71/6-8.
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30      Upon further examination PD admitted that it was highly unlikely that costs could be paid:

Q So unless you win the suit against [the applicants] . . . the unsecured creditors get [nothing] right?

. . .

A There's a high probability that the unsecured creditors get nothing.

. . .

Q So you've got assets of marginal value that you don't intend to sell or try to sell. You've got expensive lawsuits. You've
got secured claims that may or may not be allowed, and you've got a very remote prospect of unsecured creditors being
paid anything unless you win on all your lawsuits; right?

A Yes.

Transcript of Questioning on Affidavit of PD sworn October 18, 2019, held on November 6, 2019 at 111/3-6, 9-10, 22-27;
112/1.

31      During the hearing, counsel for the respondent defended PD's behavior on the basis that the test for security for costs
asks whether there are assets available to satisfy a costs award at the moment of assessment and ignores whether this will be the
case going forward. I have not been provided with any authority that the ability to pay requirement looks at assets in isolation
from liabilities or ignores whether these assets will be available on the date costs are awarded. In the context of bankruptcy
proceedings, common sense suggests that a court must consider that assets in the estate will be subject to a hierarchy of claims
and may or may not end up being exigible assets.

32      In conclusion, the applicants provided financial statements that were not current but suggested that unsecured creditors
(which would include their costs award) would not be paid from the estate. The respondent did not seriously challenge this
assertion. PD was examined on his affidavit filed in opposition to these security for costs applications that directly put in issue
the ability of the estate to pay the large costs award. He was unaware of the value of the claims of secured creditors, did not know
the balance of funds in the estate, nor did he have general knowledge of the current financial status of the estate. It was open to
PD to apprise himself of this information before swearing his affidavit, before attending questioning or during questioning. He
chose not to do so. Based on the records before me, I am satisfied the respondent will be unlikely and unable to pay costs.

Enforcing an Order or Judgment Against Assets in Alberta

33      In oral argument, the respondent suggested 2500 wells will remain in the estate, subject to the appeal, that may be used
to satisfy an adverse costs award. The respondent has given no indication as to their value or any liabilities associated with
these assets. This does not allow this Court to make any meaningful assessment about whether they can be used to pay costs.
In Alberta's current economic climate "2500 wells", with nothing more, may well be equivalent to a $3 bill.

The Merits of the Appeal

34      At the time of oral argument, the chamber judge's written decision was not available for the respondent to formalize its
grounds of appeal. While written reasons are now available, an in-depth assessment of the merits of the appeal is best left to
a panel with the benefit of the parties' written argument.

35      For these applications, an assessment of whether there is a serious question to be tried and the appeal is not frivolous is
sufficient consideration of the merits: see RDX Technologies Corporation v. Appel, 2019 ABCA 338 (Alta. C.A.) at para 37.

36      The respondent has suggested various grounds of appeal which may be reviewed on a correctness standard. At this stage,
I cannot say that the appeal lacks merit.
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Undue Prejudice

37      Given PD's lack of cooperation, it is unclear whether an order requiring the estate to post security for costs will prevent
the respondent from bringing this appeal. It is expected that a trustee, as an officer of the court, will act consistently with his
duty of candour and disclose any prejudice, or lack thereof, that would result from such an order.

38      It appears the respondent takes the position that it is in the best interest of the estate to pursue the appeal and it is willing to
use the estate's available funds to finance the appeal. There is no evidence before this Court to suggest that an order for security
for costs will hinder the respondent from pursuing its appeal.

Result

39      The applicants have satisfied me that both tests for security for costs have been met.

Quantum of the Security for Costs Order

40      The applicants seek security for costs on a solicitor-client basis. Alternatively, the applicants request security for costs
based on five times the amount at Column 5, Schedule C of the Rules.

41      Solicitor-client costs are reserved for exceptional circumstances where a party's litigation conduct has been described
as reprehensible, egregious, scandalous or outrageous: Twinn v. Twinn, 2017 ABCA 419 (Alta. C.A.) at para 25. They are only
awarded in rare circumstances: Lotoski v. Lotoski, 2019 ABCA 262 (Alta. C.A.) at para 3.

42      The unique circumstances of these applications make it difficult to assess whether solicitor-client costs are likely to
be awarded. Costs on appeal are generally awarded on the same level as the scale awarded at trial: Canadian Centre for Bio-
Ethical Reform v. Grande Prairie (City), 2018 ABCA 254 (Alta. C.A.) at para 7. The chambers judge did not address costs
in the oral or written decisions.

43      Security for enhanced costs may be awarded at a multiple of Schedule C in the Rules if it is likely that enhanced costs will
be awarded: Mudrick #2 at paras 43-48. The following factors support the likelihood of enhanced costs in these applications: the
respondent claims amounts greatly exceeding Column 5 of Schedule C in the Rules, resulting in the applicants being especially
vigilant in their defense: Stewart Estate v. 1088294 Alberta Ltd., 2016 ABCA 144 (Alta. C.A.) at para 26; and the conduct of
the respondent falls short of what is expected of a responsible litigant: Lotoski at para 7.

44      The applicants provided a sworn affidavit that each applicant will incur solicitor-client costs in the amount of $400,000
as a result of the respondent's appeal. The applicants support the request for $400,000 on the basis that it represents 75% of
the costs incurred in the proceedings below, the respondent's intent to seek leave to file a 50-page factum, and that the appeal
record will include a large amount of evidence.

45      Costs incurred in the proceedings below are likely to be materially different than the costs of the appeal. The
proceedings below required numerous applications, affidavits, briefs and supplemental written arguments as well as numerous
court attendances. Costs in the proceedings below also included costs for the entire action, while these applications for security
for costs are related to the respondent's appeal and would not include the costs of the applicants' appeal.

46      The applicants have not provided a draft bill of costs in support of the alternative quantum requested (five times Column
C), although based on my review of Column C, the fees alone under this alternative calculation could be as high as $98,000
for all steps taken in the appeal.

47      The fixing of quantum is a discretionary decision. There are no specific rules. A court must decide quantum on a case-
by-case basis: Beacon Hill Service (2000) Ltd. v. Esso Petroleum Canada, 2000 ABCA 326 (Alta. C.A.) at para 10.
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48      While I am not satisfied that security for costs should be ordered in the amount of $400,000 for each party in this appeal,
given the factors addressed above, $150,000 is an appropriate amount for each of the applicants. These amounts must then be
reduced by 20% to take into account the prohibition against security for costs in oppression claims.

49      Therefore:

(a) In its appeal against Ms. Rose, the respondent shall post $120,000 with this Court for security for costs within 30 days
of the date of this decision, failing which the appeal in their action against Ms. Rose will be deemed abandoned and struck.

(b) In its appeal against Perpetual, the respondent shall post $120,000 with this Court for security for costs within 30 days
of the date of this decision, failing which the appeal in their action against Perpetual will be deemed abandoned and struck.

Comments on the Trustee's behaviour

50      A trustee of a bankrupt estate serves as an officer of the court to facilitate the goals of the BIA, namely, to provide for the
orderly liquidation of a bankrupt's estate: LW Holden, GB Morawetz & Janis Sarra, Bankruptcy and Insolvency Law of Canada,
4th ed (Toronto: Thomson Reuters Canada, 2009) (loose-leaf updated 2015, release 9) ch 1 at 2. As an officer of the court, the
trustee should promote the effective operation of the judicial system. The trustee has a duty of candour and must act impartially
as codified by the Bankruptcy and Insolvency General Rules, CRC, c 368, s 39:

Trustees shall be honest and impartial and shall provide to interested parties full and accurate information as required by
the Act with respect to the professional engagements of the trustees. [emphasis added]

51      When a trustee brings a claim to set aside an impugned transaction, it is expected that the trustee will not assume an
adversarial role and will present relevant facts to the court in an impartial manner: Norris, Re, 1996 ABCA 357 (Alta. C.A.)
at para 24.

52      In previous questioning it was apparent that PD was aware of his obligation to act impartially:

Q You're aware of your role as a trustee to be an officer of the court?

A Yes.

Q And you understand that you're supposed to be neutral and impartial? Yes?

A Yes.

Q Would you include answering my questions to be part of that?

A Yes.

Transcript of Questioning on Affidavit of PD sworn August 2, 2018, held on October 22, 2018 at 74/11-19.

53      As expressed above, I question whether PD has fulfilled his obligations to act impartially and with candour in these
applications. I am troubled by the adversarial approach taken by PD and his failure to provide meaningful responses upon cross-
examination. He made no efforts to apprise himself of the estate's financial situation prior to or during questioning though this
information was clearly relevant to assertions he had made in an affidavit.

54      I am further troubled by statements made in PD's affidavit which appear to suggest the applicants were responsible for
the difficulty in determining whether future costs could be paid. PD asserted that the applicants had "made no request to inspect
the books, records and documents relating to the administration of the Estate or to request a report from the Trustee regarding
the condition of the Estate or the moneys on hand". Subsequent cross-examination revealed this to be a hollow statement as PD
had no intention of allowing one of the applicants to review relevant material:
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Q So when you swore this affidavit, were you prepared to allow Ms. Rose to inspect the records?

A No.

Transcript of Questioning on Affidavit of PD sworn October 18, 2019, held on November 6, 2019 at 108/11-13.

55      It is unclear why PD would provide an affidavit to this Court that suggests the applicants failed to take steps that PD,
acting for the respondent, would prevent them from taking. It is not clear to me how this assertion can be seen to be within
the confines of PD's duty of candour.

56      My concerns should not be read to suggest the respondent should refrain from exercising its right to appeal the chamber
judge's decision, nor that the respondent is necessarily required to provide full disclosure of the financial status of the estate
to a court: North American Polypropylene ULC at paras 27-30. I merely question whether the adversarial nature in which PD
has chosen to proceed on behalf of the respondent is in harmony with the underlying goals of the BIA, his role as an impartial
trustee and his duty of candour.

57      These applications are granted as set out above.
Application granted.
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Bankruptcy and Insolvency Law of Canada, 4th Edition

THE BANKRUPTCY AND INSOLVENCY ACT

Administrative Officials (ss. 16-29)
L.W. Houlden and Geoffrey B. Morawetz

C§22 — Duties and Powers of Trustees — Generally

C§22 — Duties and Powers of Trustees — Generally

See ss. 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29

Although ss. 16-38 deal with the powers and duties of trustees, various other sections of the Act confer powers and impose
duties on the trustees. However, in addition to the powers and duties specifically conferred by the Act, the court exercising
bankruptcy jurisdiction has, for the purpose of carrying out the provisions of the Act, the necessary power and jurisdiction to
authorize and sanction acts required to be done by the trustee in the due administration and protection of the estate, even though
there are no specific provisions in the Act expressly conferring such powers and jurisdiction: Re Tlustie (1923), 3 C.B.R. 654,
23 O.W.N. 622 (S.C.). See I§3 “Jurisdiction of the Bankruptcy Court”, post.

The Superintendent of Bankruptcy has issued a number of policy statements dealing with the duties and powers of trustees.
These are found in vol. 5 under Policy Statements, including Directive No. 4R, issued November 17, 1994, which deals with
delegation of tasks. Directive No. 28 provides for the “Non-Resident Office” of a trustee. Such an office must be registered with
the Bankruptcy Administrator for the area in which the office is located. Directive No. 29 sets out the guidelines for advertising
by trustees.

A trustee must know the provisions of the Act and Rules including the duties and powers of the trustee; the trustee cannot plead
ignorance of the Act and Rules as an excuse for non-compliance with them: Re Bryant Isard & Co. (1923), 4 C.B.R. 41, 24
O.W.N. 597 (Ont. S.C.).

The trustee can make use of valid provincial legislation that is not in conflict with the Bankruptcy and Insolvency Act, s. 72(1);
Robinson v. Countrywide Factors Ltd. (1977), 23 C.B.R. (N.S.) 97, [1978] 1 S.C.R. 753, [1977] 2 W.W.R. 111, 72 D.L.R.
(3d) 500, 14 N.R. 91; Paccar Financial Services Ltd. v. Sinco Trucking Ltd. (Trustee of) (1989), 73 C.B.R. (N.S.) 28, [1989] 3
W.W.R. 481, (sub nom. Paccar Financial Services Ltd. v. Touche Ross Ltd.) 74 Sask. R. 181 (C.A.); Passmore (Trustee of) v.
Heinrichs Bros. Holding Co. (1990), 79 C.B.R. (N.S.) 306, 1990 CarswellSask 50 (Sask. Q.B.).

It is essential that the trustee have no interest that will conflict with its administration of the bankrupt estate; it must be wholly
impartial: Re Martin (1888), 21 Q.B.D. 29, 5 Morr. 129, 57 L.J.Q.B. 384; Re Lamb; Ex parte the Board of Trade, [1894] 2
Q.B. 805, 64 L.J.Q.B. 71, 38 Sol. Jo. 667 (C.A.).

A trustee in bankruptcy is an officer of the court: Re Beetown Honey Products Inc. (2003), [2003] O.J. No. 3853, 2003
CarswellOnt 3755, 46 C.B.R. (4th) 195, 67 O.R. (3d) 511 (Ont. S.C.J.); affirmed (2004), 3 C.B.R. (5th) 204, 2004 CarswellOnt
4316 (Ont. C.A.).

As an officer of the court, the trustee should impartially represent the interests of creditors: Re Roy (1963), 4 C.B.R. (N.S.)
275 (Que. S.C.). The trustee has an obligation to be neutral and evenhanded in its dealings with all classes of creditors and
with the bankrupt. The court must ensure that the trustee has been transparent and evenhanded in meeting these obligations:
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Engels v. Richard Killen & Associates Ltd. (2002), 35 C.B.R. (4th) 77, 2002 CarswellOnt 2435 (Ont. S.C.J.), affirmed (2004),
48 C.B.R. (4th) 68, 2004 CarswellOnt 62, 181 O.A.C. 94 (Ont. C.A.); Re Reed (1980), 34 C.B.R. (N.S.) 83, reversing 32 C.B.R.
(N.S.) 203 (Ont. C.A.).

In bringing proceedings, such as an application to set aside a fraudulent preference, the trustee in giving evidence should not
adopt an adversarial or hostile role: Touche Ross Ltd. v. Weldwood of Canada Sales Ltd. (1983), 48 C.B.R. (N.S.) 83, additional
reasons at (1984), 49 C.B.R. (N.S.) 284 (Ont. S.C.). Rather, the trustee should present the relevant facts to the court in a
dispassionate, non-adversarial manner, and leave the matter to the court for decision. Where a claim of litigation privilege
asserted by a trustee would call into question the trustee’s impartiality, the court will deny the privilege claim: Beetown, supra.

In making business decisions relating to sale of the bankrupt’s assets, a trustee, with the authorization of inspectors, must
exercise reasonable business judgment, must act with honesty and integrity, and must provide advice to inspectors equivalent
to advice one would expect from a reasonably competent trustee in the circumstances: Re Krzysztof Stanislaw Geler (2005),
2005 CarswellOnt 2094, 12 C.B.R. (5th) 15 (Ont. S.C.J.).

In Ontario, an officer of a court of justice is ineligible to serve as a juror, and consequently a trustee in bankruptcy is ineligible
to serve as a juror: Re Page (2002), 38 C.B.R. (4th) 241, 2002 CarswellOnt 3892, 27 C.P.C. (5th) 310 (Ont. S.C.J. [Commercial
List]).

The trustee is the legal representative of the bankrupt: Grobstein v. Kouri, [1936] 3 D.L.R. 9, [1936] S.C.R. 264, 17 C.B.R.
333, 3 I.L.R. 415; Mercure v. A. Marquette & Fils Inc. (1975), 65 D.L.R. (3d) 136, [1977] 1 S.C.R. 547, 10 N.R. 239; Metal
Fabricating & Construction Ltd. (Trustee of) v. Husky Oil Operations Ltd. (1997), 153 D.L.R. (4th) 432, 1997 CarswellSask
628, (sub nom. Bank of Montreal v. Deloitte & Touche Inc.) 97 D.T.C. 5538, (sub nom. Metal Fabricating & Construction Ltd.
(Bankrupt), Re) 158 Sask. R. 302, 153 W.A.C. 302, [1998] 5 W.W.R. 335, 1 C.B.R. (4th) 1, 37 C.L.R. (2d) 159 (Sask. C.A.),
leave to appeal refused (1998), 227 N.R. 292 (note), 168 Sask. R. 319 (note), 173 W.A.C. 319 (note) (S.C.C.).

A trustee is the representative of unsecured creditors and as such has the necessary status to maintain proceedings to have
security declared invalid by reason of its failure to comply with provincial legislation. The provincial legislation can confer
on the trustee a greater interest in property than that possessed by the bankrupt: Re Margaritis (1977), 23 C.B.R. (N.S.) 150,
16 O.R. (2d) 83, 77 D.L.R. (3d) 359, 1 P.P.S.A.C. 1, 1977 CarswellOnt 64 (C.A.); Re Giffen, [1998] 1 S.C.R. 91, 1 C.B.R.
(4th) 115, 45 B.C.L.R. (3d) 1, 155 D.L.R. (4th) 332, 222 N.R. 29, 101 B.C.A.C. 161, 164 W.A.C. 161, [1998] 7 W.W.R. 1, 13
P.P.S.A.C. (2d) 255, 1998 CarswellBC 147, 1998 CarswellBC 148, [1998] S.C.J. No. 11 (S.C.C.).

Although a trustee in bankruptcy has all the powers of a receiver appointed by the court, a receiver does not have the powers
of a trustee in bankruptcy: China Shoftware Corp. v. Leimbigler (1990), 4 C.B.R. (3d) 185, 1990 CarswellBC 391, 4 C.P.C.
(2d) 41 (B.C. Master).

A trustee must conduct itself in such a manner as to avoid a conflict between its interest and duty, and the trustee must not profit
from the assets at the expense of the creditors of the bankrupt estate. Thus, it is improper for a trustee to delay the winding-up
of the bankrupt estate because of an expected change in the fees allowed to trustees: Re Frustaglio (1985), 56 C.B.R. (N.S.)
158 (Ont. S.C.).

Where the company acted as trustee and receiver manager, and took inconsistent positions regarding security in their two
capacities, the court observed that the receiver manager may be exposed to a claim for damages. The case highlights the need
for care when the possibility of conflict arises. In this case, the trustee fulfilled its duty to challenge the security, but a conflict
arose exposing the receiver manager to damages: Re Orion Truck Centre Ltd. (2003), 47 C.B.R. (4th) 99, 2003 CarswellBC
1857, 17 B.C.L.R. (4th) 337, 6 P.P.S.A.C. (3d) 93, 2003 BCSC 1167 (B.C. S.C. [in Chambers]) (See as well L§1.1).

A trustee is bound by the Bankruptcy and Insolvency Act and cannot refuse to enforce its provisions or refuse to carry out its
statutory requirements: Re Stefaniuk (2001), 27 C.B.R. (4th) 162, 2001 SKQB 308, 210 Sask. R. 157, 2001 CarswellSask 505
(Sask. Q.B.).
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The trustee’s obligation is to act for the benefit of the general body of creditors, not just the benefit of unsecured creditors. The
trustee must not, therefore, act in a manner that is prejudicial and unfair to the interests of secured creditors: Bank of Montreal
v. Touche Ross Ltd., 60 C.B.R. (N.S.) 244, [1986] 4 W.W.R. 211, 48 Sask. R. 241 (Sask. Q.B.).

A trustee in bankruptcy does not function as an agent of the creditors in the ordinary sense, but as an administrative official
required by law to gather in and realize on the assets of the bankrupt, and then to divide the proceeds among those entitled
thereto in accordance with the scheme set out in the Bankrupty and Insolvency Act: Clarkson Co. v. Muir (1982), 43 C.B.R.
(N.S.) 259, 53 N.S.R. (2d) 609, 109 A.P.R. 609 (C.A.).

An officer of the court, the trustee has an absolute duty to make full and frank disclosure of what has occurred in the
administration of the bankrupt estate. Where a trustee informed the court that the inspectors had approved the trustee’s final
statement of receipts and disbursements when, in fact, one inspector had not approved it, the court reduced the trustee’s
remuneration by one-half: Re Van Straten (1997), 46 C.B.R. (3d) 96, 1997 CarswellAlta 239 (Alta. Q.B.).

A trustee in bankruptcy has a duty to realize as much as possible from the estate for the benefit of the creditors. Where the
trustee is aware that unless some account is taken of the bankrupt’s future income the creditors would receive nothing, it is
incumbent on the trustee to make a realistic assessment of the bankrupt’s only asset his future earning potential as a doctor. The
trustee must determine whether or not, through the attachment of conditions to a discharge, the asset can reasonably generate a
return to the estate, even though it may not be realizable immediately. Where the bankrupt was completing a medical residency
at the time of the discharge application and had a limited current ability to pay, the discharge order was crafted to reflect the
bankrupt’s real future earning potential: Re Coffey (2004), 2004 CarswellNfld 160, 2 C.B.R. (5th) 121, 2004 NLSCTD 22, (sub
nom. Coffey (Bankrupt), Re) 235 Nfld. & P.E.I.R. 66, 699 A.P.R. 66 (N.L. T.D.).

In considering the conduct of a trustee, the trustee’s actions should be judged by the reasonableness of the business approach
taken at the time of the action, and not necessarily by whether the actions attain satisfactory results: Re Brown (2003), 2003
CarswellAlta 1637, 2003 ABQB 899, 48 C.B.R. (4th) 38 (Alta. Q.B.).

The Ontario Superior Court of Justice reviewed the basis for solicitor-client privilege and litigation privilege and determined,
in this case, that the trustee, as an independent court officer, was required to produce documents and information that it
considered to be privileged. Justice Gates noted that three prerequisites must be satisfied before the privilege can be invoked:
a communication between the client and his or her lawyer, which entails either the seeking of or the giving of legal advice,
and the parties intend the information to be confidential. It is the client’s privilege and can only be waived by it. Gates J. held
that the party claiming the privilege must show that a substantial purpose of a document was the contemplation of litigation.
Secondly, a “competing interest” approach must be applied to determine whether the harm arising from non-disclosure clearly
outweighs any benefit arising from it; whether there is more harm done by preventing disclosure than by protecting it. Gates
J. also observed that litigation privilege is not a black hole from which evidence of one’s misconduct can never be exposed
to the light of day. Access may be ordered in favour of a party seeking disclosure of material that might otherwise be subject
to litigation privilege where a prima facie case of actionable misconduct by the other side can be demonstrated. A trustee is
an officer of the court who has an obligation of fairness and impartiality to all creditors. Gates J. was of the view that this
obligation does not change because one of the creditors, for its own commercial or business reasons, provides funds to the
trustee to bankroll litigation. Gates J. concluded that what was at stake was fairness and consistency flowing from the trustee’s
statutory obligations relating to the production and protection of the remaining records. These principles trumped the notion of
privilege: Impact Tool & Mold Inc. (Receiver of) v. BDO Dunwoody Ltd., 2013 CarswellOnt 9048, 2 C.B.R. (6th) 120, 2013
ONSC 2616 (Ont. S.C.J.), leave to appeal denied 2013 CarswellOnt 15576, 2013 ONCA 697 (Ont. C.A.).

See Frank Bennett, “The Trustee’s Role on Discharge Hearings, Taking Responsibility from the Beginning to the End” (2012),
94 C.B.R. (5th) 167.

The Newfoundland and Labrador Supreme Court granted the application of a discharged bankrupt for an order that she was no
longer liable for her student loans. Justice Orsborn commented on the role of the trustee, which had urged the court to allow
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the application and not leave the applicant with a lengthy period of indebtedness and uncertainty. Orsborn J. observed that the
trustee is an officer of the court and should act equitably and, as far as possible, hold an even hand between competing interests
of various classes of creditors. The trustee should present the relevant facts to the court in a dispassionate, non-adversarial
manner, and leave the matter to the court to decide. Here, the trustee’s participation on behalf of the discharged bankrupt went
beyond being objective and informative, and was not an approach to be encouraged: Re Taylor, 2017 CarswellNfld 413, 53
C.B.R. (6th) 177, 2017 NLTD(G) 177 (N.L. T.D.). For a discussion of this judgment, see H§63(9) “Debts not Released by an
Order of Discharge — Student Loans”.

In a proposal application, creditor “A” brought an application challenging the trustee’s acceptance of the proof of claim of
creditor “H”. The application was granted, Justice Fitzpatrick of the British Columbia Supreme Court finding that the trustee
had not properly carried out its duty under the BIA to perform an independent assessment of H’s claims. This failure led to the
application by A. The Court allowed the appeal and ruled that H’s claim should be reduced to $809,382. Creditor A sought
its costs of the application. Justice Fitzpatrick held that s. 197(3) of the BIA makes it clear that a trustee will not normally
be held personally liable for costs of an application in a proceeding. Here, however, Fitzpatrick J. held that the trustee took
an adversarial position by arguing positions for both H and the debtor, and seemed to have abandoned any impartial attitude
towards the creditor in favour of the debtor’s proposal. The Court held that it had no hesitation in awarding the costs against
the trustee personally. Justice Fitzpatrick concluded that the entire appeal could have been avoided if the trustee had properly
performed its independent and impartial role in the first place: Re Asian Concepts Franchising Corporation, 2019 CarswellBC
2279, 64 C.B.R. (6th) 117, 2018 BCSC 1464 (B.C. S.C).

(1) — Trustee’s Right to Privileged Communications

The trustee is under a continuing duty, until its discharge, to effect recovery of the assets of the bankrupt, and the fact that the
bankrupt has received a discharge in no way affects that duty: Re Salloum (1988), 69 C.B.R. (N.S.) 255, 22 B.C.L.R. (2d) 77
(S.C.); Re Nagy, [1997] 10 W.W.R. 348, 45 C.B.R. (3d) 160, 48 C.B.R. (3d) 261, 49 Alta. L.R. (3d) 203, 54 Alta. L.R. (3d) 197,
1997 CarswellAlta 105 (Q.B.), leave to appeal allowed (1997), 1 C.B.R. (4th) 179, 1997 CarswellAlta 1116, 57 Alta. L.R. (3d)
386 (C.A.), reversed on other grounds 13 C.B.R. (4th) 1, 70 Alta. L.R. (3d) 360, 1999 CarswellAlta 358, [1999] 11 W.W.R.
48, 232 A.R. 399, 195 W.A.C. 399 (C.A.).

If the property of the bankrupt was misappropriated, misused or misapplied, or if the bankrupt itself was deprived of property
by a fraudulent scheme, it is the duty and responsibility of the trustee to pursue recovery. If successful, the recovered property
accrues to the benefit of the creditors of the bankrupt. The Bankruptcy and Insolvency Act, however, does not authorize the
trustee to commence actions to recover the property of individual creditors of the bankrupt who may fall victim to the same
fraudulent scheme or misrepresentations: Principal Group Ltd. (Trustee of) v. Principal Savings & Trust Co. (1990), 1990
CarswellAlta 260, 80 C.B.R. (N.S.) 313, 111 A.R. 81 (Q.B.), affirmed by Alberta Court of Appeal December 20, 1990, leave
to appeal to Supreme Court of Canada refused, (1991) 6 C.B.R. (3d) 169 (note). If the individual creditors were to assign their
claims to the trustee, the trustee could bring the action; but if there is a potential for conflict between the trustee and the creditors,
the trustee should not bring the action: Principal Group Ltd. (Trustee of) v. Alberta (1993), 18 C.B.R. (3d) 163, 8 Alta. L.R.
(3d) 73, 15 C.P.C. (3d) 102, [1993] 4 W.W.R. 92, (sub nom. Principal Group Ltd. (Bankrupt) v. Alberta) 139 A.R. 26, 1993
CarswellAlta 417 (Q.B.).

The interests of unsecured creditors are sufficiently protected and advanced by the trustee in bankruptcy, through the
participation of the inspectors and any observers and in consultation with the Superintendent; hence an unsecured creditor of a
bankrupt estate will not be given leave to intervene as a party with an interest in the bankruptcy proceedings as it would unduly
delay and prejudice the determination of the rights of various stakeholders of the bankrupt and the orderly and fair distribution
of the bankrupt’s property on a pari passu basis: Re St. Anne-Nackawic Pulp Co. (2005), 2005 CarswellNB 506, [2005] N.B.J.
No. 364, 2005 NBQB 303, 14 C.B.R. (5th) 109 (N.B. Q.B.).

For a discussion of trustee obligations under c. 47 amendments to the BIA, see Ronald B. Davis, “After the Fall: Trustees,
Receivers & Employees of Insolvent Businesses under Bill C-55”, in Annual Review of Insolvency Law, 2005 (Carswell: 2006)
at 257-278.
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Where a United States court held that the company of two accused operated a Ponzi type scheme and appointed a receiver
over the assets of the accused, the British Columbia Court of Appeal subsequently overturned a British Columbia Supreme
Court judgment that found solicitor-client privilege attached to the lawyers’ financial records. The Court of Appeal held that
entries in trust accounts are not automatically privileged, as generally, trust ledgers record facts not communications. However,
blanket endorsement of automatic production is to be avoided. The court held that the financial records of lawyers must be
considered to determine whether they arise out of the solicitor-client relationship and what transpires within it, specifically,
communications to obtain legal advice. Disclosure of the trust ledger must not disclose any information ancillary to the provision
of legal advice. The Court of Appeal ordered disclosure of entries that did not relate to communications to obtain legal advice
and were not subject to solicitor-client privilege. The appellate court also concluded that counsel had not been duped and were
not a conspirator: GJB Enterprises Inc. (Receiver of) v. GJB Enterprises Inc. (2012), 2012 CarswellBC 794, 88 C.B.R. (5th)
72, 2012 BCCA 135, 30 B.C.L.R. (5th) 256 (B.C.C.A.).

The Ontario Superior Court of Justice dismissed a motion of the trustee under s. 164(1) of the BIA for production of documents
from a chief restructuring officer. The trustee asserted that a party subject to a request under s. 164 is required to produce any
and all documents relating to the bankrupt even if those documents which belonged to a third party. Justice Campbell was of
the view that the trustee vastly overstated the powers available to it under s. 164 of the BIA, if it was suggested that the section
could be applied to override legitimate claims for either solicitor-client privilege or of litigation privilege. Campbell J. then
focused on the argument of the trustee. The trustee urged that the CRO as a court-appointed officer was not in a position to
claim any privilege and that on the facts neither solicitor-client, nor litigation privilege arose. Campbell J. accepted that a CRO
is an officer of the court; however, he did not accept that the CRO was not entitled to assert a solicitor-client privilege with
respect to advice it received from its counsel with respect to dealings with a creditor when the CRO may be subject to a claim
by the creditor against it. Campbell J. noted that there is a difference in the nature of the duties of a CRO whose duties are
circumscribed by court order of its appointment and that of a trustee, which is governed by the provisions of the BIA. A trustee
has vested in it the assets of the bankrupt. The CRO does not assume title of the bankrupt assets. Justice Campbell found the
documents came under solicitor-client for the purpose of CRO carrying out its limited duties. The doctrine of litigation privilege
protects from disclosure, communications and documents created in contemplation of litigation, and for the dominant purpose
litigation. The doctrine guarantees the efficacy of the adversarial litigation process by creating a “zone of privacy” in regard
to pending or apprehended litigation. This “zone of privacy” extends beyond communications between solicitor and client and
captures communications to and from third parties when the communications are made in contemplation of litigation and for
the dominant purpose of litigation. Litigation privilege lasts for as long as the litigation giving rise to it remains pending. Justice
Campbell accepted the description of common interest privilege as an aspect of litigation privilege that may be lost where
parties that once shared a common interest privilege become adverse in interest. However, he was not satisfied that the common
interest litigation privilege here had been dissolved. In the result, the motion of the Trustee under s. 164(1) for production of
documents was dismissed: Re TNG Acquisition Inc., 2013 CarswellOnt 7582, 2 C.B.R. (6th) 272, 2013 ONSC 3098 (Ont. S.C.J.
[Commercial List]).

After two failed CCAA applications, the trustee in bankruptcy brought a motion for an order pursuant to s. 164 of the BIA
directing the former CRO and a secured creditor that operated the business for a period to produce documents over which the
former CRO and creditor claimed privilege. The motion was dismissed. The documents over which solicitor-client privilege
was claimed by the former CRO fell into the category of solicitor-client privilege for the purpose of the CRO carrying out its
limited duties of facilitating the sale of assets. The court further held that the common interest litigation privilege as between
the secured creditor and the former CRO had not been dissolved, and the documents in issue remained covered by privilege:
Re TNG Acquisition Inc., 2013 CarswellOnt 7582, 2 C.B.R. (6th) 272, 2013 ONSC 3098 (Ont. S.C.J. [Commercial List]).

The Court of Appeal for British Columbia upheld the decision of the chambers judge who held that a law firm acting for a
bankrupt had to disclose accounting information relating to the bankrupt. The respondents were appointed trustees in foreign
bankruptcy proceedings of the appellant bankrupt in the High Court of the Hong Kong Special Administrative Region. They
sought an order requiring the appellant law firm to disclose accounting information relating to the bankrupt. The chambers judge
found the law firm’s trust ledgers were not presumptively privileged, nor did they arise out of communication for the purposes
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of obtaining legal advice. Disclosure was ordered with the exception of any notes relating to legal advice or communications
for the purpose of legal advice. Willcock J.A. found that the chambers judge succinctly described the principles of solicitor-
client privilege established in the jurisprudence and reiterated by the Supreme Court of Canada in Maranda c. Québec (Juge de
la Cour du Québec), 2003 CarswellQue 2477, (sub nom. Maranda v. Richer) [2003] 3 S.C.R. 193, 2003 SCC 67, [2003] S.C.J.
No. 69 (S.C.C.): a) solicitor-client privilege is a fundamental substantive right of the client founded on the unique relationship
of solicitor and client; b) at a minimum, Maranda establishes that lawyers’ bills, in the criminal law context, are presumptively
subject to solicitor-client privilege; c) this presumption flows from the connection between lawyers’ bills and the nature of
the relationship between lawyers and client, the account reflects work done on behalf of the client that involves privileged
communications; d) the presumption may be rebutted if it is established that there is no reasonable possibility that disclosure
will directly or indirectly reveal any communications protected by privilege; e) Maranda did not do away with the distinction
between evidence of communications, which is privileged, and evidence of facts, which is not; f) financial records of lawyers
other than records of bills are not presumptively subject to solicitor-client privilege insofar as they merely represent records of
actions or facts, but they should not be produced automatically solely for that reason; g) Maranda mandates that it is necessary
to consider such records in order to determine whether they arise out of the solicitor-client relationship and what transpires
within it, that is, communications to obtain legal advice; h) if it is concluded that the records do arise out of that relationship
and what transpires within it, they are presumed to be privileged, but the privilege can be rebutted and the document produced
if it is established that production will not permit the deduction or acquisition of communications protected by solicitor-client
privilege. Justice Willcock found that the chambers judge properly noted that the right to communicate in confidence with one’s
legal advisor is a fundamental civil and legal right, founded upon the unique relationship of solicitor and client, citing Solosky
v. R., 1979 CarswellNat 4, [1980] 1 S.C.R. 821, [1979] S.C.J. No. 130 (S.C.C.). Further, that right is not lost to a bankrupt
and cannot be waived by a trustee in bankruptcy, even where doing so might reveal the whereabouts of some of the bankrupt’s
property, relying on Clarkson Co. v. Chilcott, 1984 CarswellOnt 187, 48 O.R. (2d) 545, 53 C.B.R. (N.S.) 251 (Ont. C.A.) and Re
Bre-X Minerals Ltd., 2001 CarswellAlta 1363, 29 C.B.R. (4th) 1, 2001 ABCA 255, [2001] A.J. No. 1264 (Alta. C.A.). However,
while Chilcott stands for the proposition that a trustee cannot waive the privilege that attaches to communication between the
bankrupt and its solicitors, it does not stand for the broad proposition that any and all information in the hands of the bankrupt’s
solicitors with respect to the bankrupt’s affairs is privileged. Willcock J.A. further held that the chambers judge was correct to
say that there is no presumption that the information in a solicitor’s trust ledger is privileged, and correctly considered whether
the entries on the trust ledger would contain information ancillary to the provision of legal advice. The Court rejected the
argument that the chambers judge erred in ordering production of documents from the records of the solicitors when there was
another source of the same information, namely the bankrupt. It was fair to presume that the bankrupt would oppose production
of the information sought by asserting the same privilege if an application were brought in Hong Kong. Further, the evidence
was clear that the bankrupt did not disclose the existence of the Canadian litigation or the judgment when he made a solemn
affirmation in the bankruptcy proceedings in Hong Kong. Willcock J.A. was of the view that it did not lie in the mouth of a
person who had sworn what appeared to be a misleading statement of affairs to say that information cannot be obtained from his
solicitors until he has been further examined under oath in bankruptcy proceedings with respect to assets he did not disclose in
a prior statement made under oath in those proceedings. In the result, the appeal was dismissed: Wong v. Luu, 2015 CarswellBC
999, 24 C.B.R. (6th) 109, 2015 BCCA 159, [2015] B.C.J. No. 748 (B.C. C.A.).

The Ontario Superior Court of Justice held that the limitation period for a claim against a bankrupt did not start running during
the period when the bankrupt filed a notice of intention to file a proposal, but rather, started when the proposal was defeated in
a vote by creditors, resulting in a deemed bankruptcy. An issue arose as to whether the trustee’s motion to set aside a transfer
made by the bankrupt to the respondents was statute-barred by virtue of the Limitations Act. The trustee submitted that once
it commenced its role in the bankruptcy, it exercised reasonable diligence in determining whether or not the transfer was at
undervalue. Justice Kershman analyzed ss. 16-38 and 50 of the BIA and found that the duties of a trustee in a proposal are very
different than the duties of a trustee in a bankruptcy. Kershman J. observed that in its capacity as proposal trustee, the trustee
was entitled to rely on the information provided by the then debtor. The proposal trustee has no onus to verify its contents. It was
therefore reasonable that the trustee did not discover its claim regarding the undervalue until it sought an additional appraisal
as the trustee in the subsequent bankruptcy. Kershman J. noted that once there is a bankruptcy or a deemed bankruptcy, the
trustee is obligated under the BIA to take possession of all the bankrupt’s property, to review the bankrupt’s affairs, and require
the bankrupt to do certain things as set out in the BIA. Justice Kershman found that, in relation to the transfer in this case, the
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limitation period began to run when the debtor was deemed a bankrupt on the defeat of the proposal. Thus, the trustee had
brought the motion within the two-year limitation period: Re Saran, 2018 CarswellOnt 7602, 60 C.B.R. (6th) 296, 2018 ONSC
2998 (Ont. S.C.J.).

The Alberta Court of Queen’s Bench reviewed the law relating to settlement privilege and held that settlement privilege did apply
to communications between the receiver and a party that had contractual relations with the debtor. The receiver and manager
was appointed for related debtor companies. Prior to the receivership, the debtors had entered into contracts with “PM” and
related entities, and entered into subcontract arrangements with several companies. Various subcontractors filed builders’ liens
pursuant to the Builders’ Lien Act (Alberta) against lands owned by PM. Two of the subcontractors, “W” and “E” filed builders’
liens but did not file statements of claim nor register certificates of lis pendens within the 180-day time period prescribed.
The builders’ liens were discharged. W and E each applied to have their builders’ liens reinstated to the certificates of title.
At the hearing of the applications, the receiver advised that a settlement had been reached between the receiver and PM with
respect to all outstanding claims of the debtors in relation to all work undertaken by the debtors for PM. The receiver took the
position that beyond the information and documents disclosed, the receiver was not in a position to disclose other information
or documentation as to do so would breach solicitor-client privilege, settlement privilege, or both. Justice Nielsen noted that in
order for settlement privilege to apply, three conditions must be met: (a) the existence, or contemplation, of a litigious dispute;
(b) an express or implied intent that the communication would not be disclosed to the court in the event negotiations failed; and
(c) the purpose of the communication must be to attempt to effect a settlement. Justice Nielsen also noted that whether a litigious
dispute exists or is contemplated must be determined objectively in order to avoid abuse. Labelling something as “without
prejudice” is not conclusive in establishing privilege. However, based on the information in the reports and given that litigation
was reasonably contemplated, the acceptance of the without-prejudice offer, which involved negotiation of the claims conducted
by an officer of the court, led the court to conclude that the communications were made in an attempt to effect a settlement.
Justice Nielsen was satisfied that the conditions for settlement privilege were met in this case and the communications in relation
to the settlement agreement were prima facie inadmissible. This privilege is a class privilege, which belongs to both parties and
cannot be unilaterally waived or overridden by either party. Therefore, unless an exception is made out, the communications
were protected by settlement privilege. To come within the exceptions to settlement privilege, a party must show that on balance
“a competing public interest outweighs the public interest in encouraging settlement”. Justice Nielsen concluded that the reason
for seeking the information in this case did not fall within one of the generally recognized exceptions to settlement privilege. The
interest in the litigants having full information regarding this case did not outweigh the policy in favour of promoting settlement:
Royal Bank of Canada v. Independent Electric and Controls Ltd. (2019), 2019 CarswellAlta 586, 2019 ABQB 217 (Alta. Q.B.).

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.
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was not used to enforce payment, but rather suspension was consequence of not paying fine — Professional bodies do not
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Dentist was found guilty of professional misconduct and was ordered to pay respondent dental association fines under s. 61 of
Dental Profession Act — Dentist's licence to be suspended in event of non-payment — Dentist filed proposal under Bankruptcy
and Insolvency Act — Dental association claimed entitlement to fines, but did not file claim — Trustee's application for
determination of paramountcy between Acts resulted in finding that Bankruptcy Act overrode Dental Profession Act where
conflict existed — Trial judge found that Dental Profession Act altered priority of claims as set out in Bankruptcy and Insolvency
Act — Dental Association and Provincial Government appealed — Appeal allowed — Although Dental Profession Act affected
bankruptcy, operational conflict did not exist — Dental Profession Act did not reorder priorities — Power to suspend licence
was not used to enforce payment, but rather suspension was consequence of not paying fine — Professional bodies do not
lose ability to regulate members upon bankruptcy — Licence was not property of trustee — Dental Association's sanctions
didn't prevent compliance with Bankruptcy and Insolvency Act — Proposal did not and could not require that dentist practice
dentistry, and in fact contemplated that he would not.
Bankruptcy and insolvency --- Proposal — Effect of proposal — As binding on creditors
Dentist was found guilty of professional misconduct and was ordered to pay respondent dental association fines under s. 61 of
Dental Profession Act — Dentist's licence to be suspended in event of non-payment — Dentist filed proposal under Bankruptcy
and Insolvency Act — Dental association claimed entitlement to fines, but did not file claim — Trustee's application for
determination of paramountcy between Acts resulted in finding that Bankruptcy Act overrode Dental Profession Act where
conflict existed — Trial judge found that Dental Profession Act altered priority of claims as set out in Bankruptcy and Insolvency
Act — Dental Association and Provincial Government appealed — Appeal allowed — Although Dental Profession Act affected
bankruptcy, operational conflict did not exist — Dental Profession Act did not reorder priorities — Power to suspend licence
was not used to enforce payment, but rather suspension was consequence of not paying fine — Professional bodies do not
lose ability to regulate members upon bankruptcy — Licence was not property of trustee — Dental Association's sanctions
didn't prevent compliance with Bankruptcy and Insolvency Act — Proposal did not and could not require that dentist practice
dentistry, and in fact contemplated that he would not.

APPEAL by dental association from judgment reported at Hover, Re (2003), [2003] 11 W.W.R. 56, 44 C.B.R. (4th) 236, 18
Alta. L.R. (4th) 331, 2003 ABQB 355, 2003 CarswellAlta 879, (sub nom. KPMG Inc. v. Alberta Dental Association) 337 A.R.
275 (Alta. Q.B.), regarding effect of bankruptcy proposal on suspension of dentistry licence and imposition of fine.

Paperny J.A.:

A. Introduction

1      Dr. Hover, a dentist practising in Alberta, was found guilty of professional misconduct by the Alberta Dental Association 1

(ADA). His sanction was to pay fines and costs, failing which his license would be suspended. Dr. Hover subsequently filed a
proposal under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (BIA). The Trustee, KPMG Inc. (the "Trustee"), took
the view that filing the proposal extinguished the fines and costs and accordingly, the ADA was precluded from suspending
Dr. Hover's license. The ADA disagreed.

2      This appeal considers the effect of a proposal filed under the BIA on disciplinary sanctions imposed by a self-regulating
professional body and whether there is an operational conflict between the BIA and the Dental Profession Act, S.A. 1983, c.

D-9.5 2  (DPA) that would render the latter inoperative.

B. Factual Background

1. The ADA's Disciplinary Proceedings

3      Dr. Hover's conduct is governed by the ADA, the regulatory body charged with protecting the public interest by ensuring that
its members' conduct conforms to its professional standards. Dr. Hover has been the subject of several disciplinary proceedings
over the course of his dental career. The proceedings relevant to this appeal began in the fall of 1997. At that time, there were two
outstanding patient complaints against Dr. Hover that had not yet proceeded to a hearing. There was a request for investigation
of Dr. Hover's billing practice for social services patients. In addition, there was an appeal pending to this Court from a decision

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003059629&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003059629&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003059629&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)


Hover, Re, 2005 ABCA 101, 2005 CarswellAlta 267
2005 ABCA 101, 2005 CarswellAlta 267, [2005] 7 W.W.R. 14, [2005] A.W.L.D. 1423...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 3

of the governing body of the ADA, the Board of the ADA (the "Board"), upholding a ruling of its Discipline Committee,
sanctioning Dr. Hover for professional misconduct and requiring him to pay $31,000.00 in fines and costs.

4      On November 4, 1997, counsel for Dr. Hover and the ADA agreed to resolve all the outstanding matters on the following
basis: Dr. Hover would discontinue his appeal, attend a professional assessment program and participate in any recommended
follow-up program. In exchange for his compliance, the ADA agreed to forego the fines, assist Dr. Hover in finding a dentist
to cover his practice while he was attending the assessment, and review the allegations of improper billing practices. Dr. Hover
agreed that he would refund any monies found to be inappropriately billed. The ADA further agreed not to proceed with the
outstanding patient complaints.

5      Dr. Hover complied with one aspect of this agreement. He discontinued his appeal. However, he refused to comply with
any of its other terms. The ADA wrote to him on January 22, 1998, requesting a written explanation for his failure to attend
the assessment program and warning that his conduct may constitute professional misconduct warranting discipline. Dr. Hover
did not respond to that letter. As a result, the ADA commenced further disciplinary proceedings against him. Eventually, Dr.
Hover attended the assessment program, but refused to comply with the follow-up treatments recommended by the centre and
required by the agreement of November 4, 1997.

6      This conduct resulted in Dr. Hover being suspended from practice on April 29, 1998, on an interim basis, pending the
outcome of the proceedings. On July 2, 1998, the ADA Discipline Committee concluded that Dr. Hover had failed to comply
with the agreement of November 4, 1997, and failed to provide a written response to the ADA's letter of January 22, 1998. The
Discipline Committee found this to be conduct deserving of sanction.

7      On August 31, 1998, the Discipline Committee ordered that Dr. Hover be reprimanded, his name be included in any
publication of the charges, and disclosure of information regarding his treatment program be authorized. He was fined $2,500.00
and ordered to pay the costs of the hearing. The Discipline Committee found that the suspension from April 29, 1998 to August
7, 1998 was sufficient, and that further suspension, although warranted, was unnecessary.

8      Both the ADA and Dr. Hover appealed the determination to the Board. On April 8, 1999, the Board upheld the original
orders of the Discipline Committee, and ordered additional fines of $7,500.00 and $2,500.00, plus costs of the appeal. The total
amount owing by Dr. Hover to the ADA was $43,632.75. The ADA agreed that payments could be made in one lump sum or in
monthly installments of $2,500.00. In the event of default, the Board would suspend Dr. Hover's licence without further order.

2. Bankruptcy Proceedings

9      On November 12, 1999, Dr. Hover filed a notice of intention to make a proposal in bankruptcy. The proposal was filed on
April 25, 2000, accepted by the majority of proven creditors on June 22, 2000, and approved by the Registrar in Bankruptcy
on September 28, 2000. Dr. Hover's statement of affairs listed assets of $1,859,000.00 and liabilities of $2,220,618.00, with the
primary creditor being Canada Customs and Revenue Agency for $1,200,000.00.

10      The terms of the proposal put forward by Dr. Hover provided two alternate payment schemes, exercisable at his option.
The first consisted of monthly payments over six years in the amount of $10,000.00. The second was monthly payments for
one year, with a lump sum payment at the end of 18 months. To fulfill the second option, Dr. Hover could choose to liquidate
his assets, a viable alternative given the list of assets. The proposal assumed, but did not require, that Dr. Hover would earn the
money necessary to comply with his proposal by continuing to practice dentistry. However, in preparing his proposal, Dr. Hover
failed to consult with the ADA about the prospects of his ability to do so given his disciplinary history, his non-compliance
with their agreement and the resulting sanctions.

11      The ADA order of April 8, 1999 specifically provided that Dr. Hover's licence would be suspended without further
order if he stopped making payments on the fines and costs ordered by the Board. The Trustee took the view that the proposal
extinguished any indebtedness by Dr. Hover to the ADA and accordingly, the ADA was required to forego any disciplinary
sanctions and return Dr. Hover's licence to practice.
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12      In order to preserve the status quo, the parties agreed that the amount of the fines and costs would be put in trust pending
the final determination of this matter.

13      An application was made to the Registrar in Bankruptcy for a declaration of the rights of the ADA. On March 19, 2001,
the Registrar held that the ADA was an unsecured creditor and could not suspend Dr. Hover's licence to practice dentistry.

14      The matter was appealed to the Court of Queen's Bench. That Court identified the following constitutional issue: whether
there was an operational conflict between the BIA and the DPA. Notice was given to both Attorneys General. The Attorney
General for Alberta intervened. The Attorney General of Canada did not.

C. Decision of the Bankruptcy Judge

15      Before the bankruptcy judge, the Trustee submitted that the BIA governed the scheme of distribution and that conditions
on Dr. Hover's licence had the effect of reordering the priorities for distribution; in other words, the power of suspension as a
result of nonpayment granted the ADA a preferred position it was not otherwise entitled to under the BIA. The Trustee further
argued that the debt to the ADA was satisfied by the proposal. Moreover, the Trustee submitted that Dr. Hover could not comply
with the terms of his proposal and the BIA as he required his licence to practice to fulfill its requirements and as such, there
was a direct operational conflict between the BIA and the DPA.

16      The bankruptcy judge agreed: KPMG Inc. v. Alberta Dental Association, 2003 ABQB 355 (Alta. Q.B.). She held that
Dr. Hover could not comply with the provisions of both acts, thus, there was an operational conflict between the DPA and
the BIA. She determined that the DPA was inoperative to the extent of the conflict and as a result, the ADA was barred from
suspending Dr. Hover's licence.

17      The Attorney General for Alberta and the ADA appeal.

D. Issues

18      The issue before this Court is whether the provisions of the DPA, which permit the ADA to suspend the licence of
a member in these circumstances, conflict with the provisions of the BIA, which release an insolvent debtor from unsecured
claims and prevent proceedings against the debtor upon the filing of a notice of intent to make a proposal.

E. Standard of Review

19      As a question of law, the standard of review is one of correctness.

F. Analysis

1. Interpretation of Legislation

20      Any determination of the constitutionality of an act or its provisions must commence with certain fundamental principles:
the presumption of constitutionality and the doctrine of paramountcy. Put simply, provincial legislation is to be approached
with the assumption that it has been validly enacted: McNeil v. Nova Scotia (Board of Censors), [1978] 2 S.C.R. 662 (S.C.C.).
Judicial restraint should be an overarching theme: see O.P.S.E.U. v. Ontario (Attorney General), [1987] 2 S.C.R. 2 (S.C.C.)
and the cases cited at para. 27.

21      In this case, the parties acknowledge that the federal BIA and the provincial DPA are intra vires. The only question is
whether their operation is inconsistent. The doctrine of paramountcy demands that if the answer to that question is yes, then the
federal law prevails: Multiple Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161 (S.C.C.).

2. What is an Operational Conflict?
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22      An operational conflict exists when compliance with a federal statute makes compliance with a provincial statute
impossible. Peter W. Hogg in his text, Constitutional Law in Canada, 4th ed. (Toronto: Carswell, 1997) at 649-650 cites the
reorganization of creditor's priorities in bankruptcy as being such an express contradiction. Where the federal statute lists the
priority of creditors, and the provincial statute has the effect of creating a different order of priorities (directly or indirectly),
then it will be impossible for a bankrupt debtor to comply with both statutes. The provincial law is unconstitutional because it
affects an essential part of bankruptcy and therefore, inoperative to the extent of the conflict with the BIA. Thus, if the intent
or effect of the DPA is to reorganize creditor priorities, it follows that there is an operational conflict between the two acts,
rendering the operation of the DPA invalid.

23      In Husky Oil Operations Ltd. v. Minister of National Revenue, [1995] 3 S.C.R. 453 (S.C.C.), the majority of the Supreme
Court of Canada reviewed the law of paramountcy in a bankruptcy situation and concluded that the provinces do not have the
power to entrench on the order of distribution of property in bankruptcy. They listed a number of principles to be applied in
determining whether a provincial statute is inoperative at paras. 32 and 39:

(1) provinces cannot create priorities between creditors or change the scheme of distribution on bankruptcy under the BIA;

(2) while provincial legislation may validly affect priorities in a non-bankruptcy situation, once bankruptcy has occurred,
the BIA determines the status and priority of the claims specifically dealt with in that section;

(3) if the provinces could create their own priorities or affect priorities under the BIA, this would invite a different scheme
of distribution on bankruptcy from province to province, an unacceptable situation;

(4) the definition of terms such as "secured creditor", if defined under the BIA, must be interpreted in bankruptcy cases
as defined by the federal parliament, not the provincial legislatures; provinces cannot affect how such terms are defined
for the purposes of the BIA;

(5) in determining the relationship between provincial legislation and the BIA, the form of the provincial interest created
must not be allowed to triumph over its substance; provinces are not entitled to do indirectly what they are prohibited
from doing directly; and

(6) there need not be any provincial intention to intrude into the exclusive federal sphere of bankruptcy and to conflict
with the order of priorities of the BIA in order to render the provincial law inapplicable; it is sufficient that the effect of
provincial legislation is to do so.

24      In Husky, the majority found a clear conflict because the provincial law had the effect of reordering priorities. The decision
in Husky does not support the general proposition that any provincial law that has an effect upon bankruptcy will be rendered
inoperative. Nor does it abandon a restrained approach to paramountcy for all bankruptcy cases.

25      In order to determine whether there is an operational conflict between the DPA and the BIA, it is necessary to review
the purpose and operation of both, and then consider whether compliance with both acts is rendered impossible by directly
conflicting with an express provision of the BIA, having the intent and/or effect of changing the order of priorities stipulated by
the BIA, or frustrating or defeating some other fundamental objective or objectives of the BIA without legitimate purpose.

3. Purpose and Operation of the BIA and DPA

26      Authority over bankruptcy and insolvency is explicitly given to Parliament under s. 91(21) of the Constitution Act, 1867.
This recognizes the mobility of debtors, creditors and available assets within Canada and the consequent need to ensure that all
of a debtor's property will be available to satisfy debts, and that all creditors, regardless of where they are in Canada, will be
treated consistently and fairly and will be bound by any arrangement for the settlement of debts.

27      The purpose of the BIA is: 1) to permit debtors to obtain a discharge from their debts subject to reasonable conditions so
that they may reintegrate themselves into the commerce of the country; 2) to provide for the orderly and fair distribution of the
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property of the bankrupt among the creditors; 3) to ensure that insolvency laws throughout Canada are uniform; 4) to provide a
regime whereby the creditors of the bankrupts will pursue their claims by collective action through the trustee so that the assets
of the bankrupt can be realized and distributed on an equitable basis; and 5) to permit the rehabilitation of the bankrupt unfettered
by his debts: Houlden and Morawetz, Bankruptcy and Insolvency Law of Canada (Toronto: Carswell, 1996) at 1-4-1-6.

28      The power to regulate professions falls within provincial authority under property and civil rights. The regulation of
professions generally includes restrictions on entry, rules of conduct and a disciplinary scheme to enforce compliance: James T.
Casey, The Regulation of the Professions in Canada (Toronto: Carswell, 2004) at p. 1-3. Like all acts regulating a profession,
the DPA has three underlying purposes. The first is protection of the public, by ensuring that only qualified and competent
professionals are permitted to practice and that those professionals conform to the prescribed standards of professional conduct.
The second is protection of the integrity of the profession itself; the downfall of one member diminishes public respect for all
members. The third purpose is the maintenance of a disciplinary mechanism that functions with a view to these objectives. Due
to its technical expertise, the public relies on self-governing bodies to ensure standards and quality.

29      The BIA and the DPA exist harmoniously in appropriate but distinct spheres. The question is whether the operation of
the DPA sanctions mechanism conflicts or infringes the BIA.

4. The Conflicts Alleged

30      The Trustee submits that there are four conflicts between provisions of the DPA and the BIA: 1) sanctions under the DPA
redistribute the insolvent person's property contrary to the BIA or, put another way, reorder priorities; 2) sanctions rely on a debt
that no longer exists as a result of the BIA; 3) sanctions are a remedy against the insolvent person contrary to the BIA; and 4)
sanctions do not permit compliance with the proposal filed pursuant to the BIA.

5. Redistribution of the Insolvent Person's Property

31      The Trustee submits that a suspension resulting from nonpayment of fines and costs is a colourable attempt to reorder the
priorities for distribution among creditors, contrary to the BIA. The Board's order provided for a suspension upon Dr. Hover's
failure to make payments of the fines and costs ordered against him. The Trustee submits that the use of the suspension power
by the ADA is improper, as it is being used as leverage to achieve a preferred position for it as a creditor in the bankruptcy.

32      The submission stems from a mischaracterization of the actions of the ADA. It also overlooks the purpose and scope of
the disciplinary scheme and the nature of the sanctions, the distinction between and the effect of the power of sanction and debt
collection, and the effect of the BIA on the ADA's power to enforce.

33      The ADA has been granted the power of self-regulation which it exercises through the authority to license and the ability
to discipline. Its legislative mandate is to establish standards and rules and to enforce them.

34      The disciplinary powers of the ADA originate in s. 60 of the DPA 3  and provide for an investigation into the conduct
of a dentist. The ADA is given a vast range of disciplinary powers including the power to reprimand; suspend in whole or in a
particular field of dentistry; suspend pending completion of courses, supervision or an investigation into competence; suspend
pending overcoming addiction; or to cancel the licence or registration of the professional.

35      In addition to s. 60, s. 61 provides for the imposition of fines, costs or both and in the event of failure to fulfill the
sanction, suspension. Section 61(4) provides that fines and costs imposed under the section are a debt capable of being collected
by civil process.

36      The power to suspend is founded, not on nonpayment of a debt as argued by the Trustee, but from a finding of professional
misconduct and the host of sanctions statutorily engaged as a result.
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37      The Trustee's interpretation, that s. 61(2) allows the ADA to coerce a member to pay a debt owing, disregards the scheme
of sanctions and fails to recognize that, while the sanction may be collected as a simple debt, it also continues as a condition
of a licence to practice.

38      As a simple creditor, the ADA is subject to the BIA's scheme of distribution. Section 136 of the BIA sets out the ranking of
priorities for payment among different classes of creditors. Section 141 provides that all provable claims are to be paid ratably.
The ranking of creditors among the priorities in s. 136 cannot be changed nor can creditors seek to be paid at a rate that differs
from the provisions of, in this case, the proposal: see Husky. The ADA concedes it cannot seek payment of the fines and costs,
cannot collect them by civil process as a debt under s. 61(4) of the ADA and cannot seek suspension as a means of coercing
Dr. Hover into paying the fines and costs.

39      The suspension of a professional licence, on the other hand, is not part of a reordering of priorities or redistribution of
the insolvent person's property. The sections of the DPA permitting sanctions, when interpreted contextually, do not conflict
with or affect fundamental aspects of the BIA.

40      Part 7 of the DPA is the enforcement mechanism to achieve the compliance objectives of the DPA. It comes into play
where there has been conduct detrimental to the best interests of the public, the DPA or its regulations have been contravened,
the standing of the profession has been harmed, or a lack of knowledge, skill or judgment in the practice of dentistry has been
displayed.

41      Section 60 permits the Discipline Committee to make a variety of orders sanctioning a member for unskilled practice or
professional misconduct, with additional provisions under s. 61. These include fining a member or, upon failure to pay the fine
or costs within the time ordered, suspending the licence, registration or permit of the person until the fine or costs have been paid.

42      The legislation confers on the regulatory body the role of balancing competing interests and multiple policy objectives:
Q. v. College of Physicians & Surgeons (British Columbia), [2003] 1 S.C.R. 226 (S.C.C.). Not every type of misconduct or
unskilled practice should result in the need to suspend a member in order to achieve the objectives. Accordingly, the range of
sanctions is designed to meet the demands of competing interests.

43      Here, the ADA attempted in 1997 to resolve a number of different disciplinary matters by agreement. Dr. Hover failed
to fulfill the agreement, resulting in the proceedings that ordered the fines and costs presently under dispute. At that time,
the Discipline Committee could have continued the suspension. The Committee acknowledged suspension was warranted but
agreed to a less onerous sanction, a fine. The sanctions ordered against Dr. Hover must be regarded contextually as responses
to numerous disciplinary issues between the ADA and Dr. Hover referred to in the 1997 agreement. Those issues remained
alive in the 1998 and 1999 hearings before the Discipline Committee and the Board. The sanctions were intended to protect the
public, to maintain professional standards of conduct and to ensure the proper functioning of the disciplinary process.

44      It is incorrect to conclude that the ADA could only suspend as a result of s. 61(2), which authorizes suspensions upon
failure to pay fines or costs. The power to order a suspension flowed directly from continuous misconduct over a period of time
and was the result of an ongoing attempt by the ADA to resolve their issues with Dr. Hover using some creative disciplinary
measures, which failed. In the circumstances of this case, the decision to suspend must be seen as originating under s. 60 and
Part 7 in general, and not solely as a result of the application of s. 61(2).

45      The Trustee concedes that a suspension under s. 60 of the DPA would not be affected by Dr. Hover's proposal. However,
even if the ADA had been relying entirely on s. 61(2) when ordering a suspension, the question remains: is there an operational
conflict? Constitutional analysis requires reading both statutes contextually. Section 61(2) provides for one among a range of
sanctions, is part of a broader disciplinary process, and is intended to assist the ADA in enforcing sanctions. The provision is a
disciplinary measure, and as such, its purpose is not to redistribute property among creditors on bankruptcy. Once a proposal is
filed, the ADA, like any other creditor, cannot proceed to enforce its debt. Thus, there is no effect on the scheme of distribution.
But the Trustee's submission takes this argument one step further. It submits that if the ADA cannot enforce its debt, the
consequence of non-payment — suspension — is also precluded. If the power to suspend was being used to enforce payment,
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this argument might have merit. But it is not. The consequential suspension fulfills the mandate of the ADA and has no effect
on the distribution scheme under the BIA. The distribution scheme and objectives of the BIA are not affected by the disciplining
of a dental professional and the effect of that discipline does not affect the operation of the BIA.

46      Consider the consequences of the proposition that professional sanctions or conditions to licences are no longer operable
on bankruptcy. First, this would nullify or suspend the ability of self-regulating bodies to regulate their members' conduct
once in bankruptcy. This would have the unintended consequence of allowing the BIA to be used as a shield from professional
discipline. In addition, the scheme of sanctions are graduated in their severity. If a professional can avoid discipline when fined
by declaring bankruptcy or filing a proposal, it follows that a self-regulating body would be driven to impose the harsher sanction
of suspension in order to maintain control over the licence of the member. Neither are acceptable consequences. The sanctions
are imposed to protect the integrity of the profession and the public. This mandate is not revoked by virtue of a bankruptcy.

47      If the Trustee's position is maintained, it follows that conditions on a licence are defeated and a "clean" licence is available
once a proposal is accepted. Clearly, the BIA has no provision for granting or revoking licences. It was not intended to fulfill this
function. Moreover, any attempt would be unconstitutional, the granting of licences being a matter of provincial jurisdiction,
property and civil rights. Proper interpretation requires consideration of the respective purpose, intents and effects of legislation,
and every effort must be made to give each its intended meaning. Thus, on a bankruptcy, a professional body may lose the
ability to collect a debt, but it does not lose the ability to regulate the conduct of its members.

6. The Lack of a Debt under s. 61 of the DPA

48      The second alleged conflict arises from s. 61(4) of the DPA. It describes a fine or costs as a debt due to the ADA. Under
the BIA, the ADA's debt is a claim provable in bankruptcy. A proposal, like bankruptcy, permits an insolvent person to come to
an agreement with his or her creditors to become free of the creditors' claims by paying a lesser sum than is owing. To provide
the insolvent person with an effective opportunity for rehabilitation, once a proposal is accepted by the creditors and approved
by the court, s. 62(2)(a) of the BIA makes the proposal binding on creditors for all unsecured claims, which, in this case, would
include the fines and costs ordered by the ADA. The ADA is bound by the proposal. Thus, once the proposal is approved and
performed, the insolvent person is released from the claims of the creditors.

49      The Trustee submits that because the proposal operates to end the debt, there is no longer a debt owing to the ADA and s.
61(2) is inoperable. This argument could be disposed of based on the conclusion above that a professional body does not lose
its ability to regulate the conduct of its members even though it cannot collect the debt. However, the Trustee takes the view
that the release of the debt is something more than that because it impacts on the consequential suspension.

50      The ADA and Alberta submit that the effect of a proposal under the BIA does not extinguish or satisfy a debt. It merely
relieves the bankrupt from having to pay it, which achieves rehabilitation, the second goal of the BIA: see Vachon v. Canada
(Employment & Immigration Commission), [1985] 2 S.C.R. 417 (S.C.C.). The insolvent person, as the wording in s. 62(2) of
the BIA indicates, is "released" from the debt; the debt is not eliminated, but the fines and costs are no longer collectible under s.
61(4). The objective of rehabilitation does not require eliminating the debt; it can be achieved by releasing the insolvent person
from paying it. Accordingly, the debt remains and s. 61(2) of the DPA is applicable. While the ADA no longer seeks to have
Dr. Hover pay the fines and costs, it retains the power to suspend Dr. Hover's licence because the debt has not been paid.

51      The appellants submit that the effect of an order of discharge from bankruptcy releases the bankrupt from all claims
provable: see s. 178(2) of the BIA. The claims are neither satisfied nor eliminated: Scotia Mortgage Corp. v. Winchester (1997),
205 A.R. 147 (Alta. Master); Handelman, Re, [1997] O.J. No. 3599 (Ont. Bktcy.); Miller, Re, [2001] O.J. No. 3244 (Ont. S.C.J.).
Thus, they submit there is a continuing obligation to pay that remains unsatisfied and as such, the condition on the licence
remains in force.

52      I agree with the appellants' submission, that an order for discharge releases the bankrupt from the ADA's claim for monies,
nothing more. However, whether the debt continues to exist is not the relevant question. The question is whether, as a result
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of the proposal, the disciplinary sanctions that resulted in a debt have also been released, eliminated or otherwise rendered
inoperable. As discussed above and elaborated upon below, I conclude that this is not so.

53      The DPA regulates the practice of dentistry through the control of licences to practice. The BIA distributes the property of a
bankrupt or a insolvent person. A licence to practice dentistry is not property of the bankrupt or insolvent person. A professional
licence, like a driver's licence, is a privilege available only to those who qualify and continue to uphold the standards attached
as conditions to it.

54      Courts have held that a driver's licence does not pass to the trustee for the benefit of creditors under the BIA: see Caligiuri
v. Co-operators Insurance Assn. (1984), 48 O.R. (2d) 364 (Ont. Co. Ct.); Allstate Insurance Co. v. Batt, [1993] O.J. No. 2602
(Ont. Gen. Div.); and Cooke v. Pilot Insurance Co., [1996] O.J. No. 4693 (Ont. Gen. Div.).

55      A multitude of cases have held that a provincial driver's licencing scheme does not reorder the priorities of creditors in
bankruptcy by allowing a province to withhold a driver's licence until fines are paid: Ollivier, Re (1999), 243 A.R. 265 (Alta.
Q.B.); Zahara v. Alberta (Minister of Highways) (1965), 51 W.W.R. 289 (Alta. T.D.); Ginther v. Saskatchewan Government
Insurance (1988), 62 D.L.R. (4th) 698 (Sask. C.A.); Cooke v. Pilot Insurance Co.; Pizzey; Deol, Re (1995), 8 B.C.L.R. (3d)
95 (B.C. S.C.); McConnell, Re (1987), 64 C.B.R. (N.S.) 236 (Ont. S.C.). These decisions are consistent with the principles
enunciated in Husky.

56      The trustee relies on three cases where the court held that provincial authorities were using their power of suspension as
a threat to indirectly collect what was prohibited from collection under the BIA. In each case, the court found that the purpose
of the licence suspension was an attempt to recover monies in preference to other creditors.

57      In Ingles, Re (1997), 46 C.B.R. (3d) 202 (B.C. S.C. [In Chambers]), ICBC withheld the bankrupt's driver's licence in an
attempt to recover damages paid on his behalf after he was conditionally discharged from bankruptcy. In McConnell, Re, the
bankrupt's driver's licence was suspended pending satisfaction of a judgment for damages arising from a motor vehicle accident.
The court held that the driver's licence was being suspended to obtain preferred payment. Similarly, in Lucar, Re (2001), 32
C.B.R. (4th) 270 (Ont. S.C.J.), the court found that withholding a bankrupt's driver's licence until a judgment was satisfied was
intended to obtain a preferred position in the bankruptcy.

58      In each of these cases, the court found that the suspension of a driver's licence was motivated for an improper purpose,
that is, to obtain payment that the licensing authority would not otherwise be entitled to in a bankruptcy. There was no public
safety interest requiring protection that justified the licence suspension. That is not the case here.

59      Schemes that withhold licences do not have the effect of reorganizing the priority of creditors when payment of fines
is not mandatory. Provincial legislation which governs the grant or suspension of a licence does not deal with the bankrupt's
property and therefore, does not conflict with, nor interfere with, the distribution of the bankrupt's property. The debtor is not
required to satisfy the requirements necessary to regain his licence, there is no prejudice to the trustee and no violation of
the BIA. The purpose of licence suspension is not to enforce a debt, but rather to impose conditions on licences, which are a
privilege that should be withheld from irresponsible drivers who need to accept the consequences of their actions: see Cooke
v. Pilot Insurance Co..

60      A similar conclusion was reached in Williams v Alberta (Alberta Learning) (2002), 38 C.B.R. (4th) 149, 2002 ABQB 974
(Alta. Q.B.). In that case, the applicant requested a declaration that Alberta legislation that denied him any student loans until
his previous ones were paid off, was in operational conflict with the BIA. He argued that since he had declared bankruptcy and
been discharged, Alberta was not entitled to demand payment before issuing more funds. The court held that the past student
loans were discharged upon the debtor's discharge from bankruptcy. However, the test for operational conflict was whether
compliance with one law automatically resulted in breach of the other. Although Alberta had no right to demand payment of
the past student loans (that would be an operational conflict), it was entitled to deny the issuance of further loans. Alberta, in
controlling eligibility for and access to student financing, could refuse to issue funds until certain conditions were met, including
payment of previous loans. Since Williams was not required to access future funds, it was not mandatory for him to pay off the
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previous ones, and therefore, there was no operational conflict. The court emphasized the fact that Alberta was not required to
give student loans to anybody, and that loans are not guaranteed for any student applicant.

61      In the licencing of drivers and issuing of student loans, no conflict has been found in cases involving the legitimate exercises
of important and valid provincial jurisdiction with public protection as the motive. Nor is there conflict when provincial statutes
provide alternative modes of discipline where fines were not paid. What is being sought in each case was not the money, but a
disciplinary measure within provincial jurisdiction unrelated to bankruptcy. In those cases, as here, licencing does not conflict
with the BIA.

62      These cases support the proposition that where a provincial statute authorizes the grant or suspension of a licence on
certain conditions, it does not follow that a proposal in bankruptcy renders the licence suspension inoperative, even though the
debt may no longer be collectible. The ADA is involved in the legitimate exercise of its regulatory objectives. A proposal under
the BIA cannot compel the ADA to remove any restrictions on Dr. Hover's licence.

63      The ADA has a statutory monopoly to maintain the integrity of the profession and to protect the public through its
licensing powers. There is no legitimate reason to divest the ADA of this power due to a bankruptcy nor is such divestiture a
necessary result. The power to reinstate a professional licence is beyond the scope of the BIA. The BIA, and in particular, the
creditors, have no statutory authority to decide when a licence ought to be reinstated or revoked, or the terms upon which either
event should occur. In addition, the affected creditors could hardly be expected to protect the public interest, when their own
financial interests conflict. Moreover, the licence itself is not property of the Trustee and is beyond its control.

64      It could be argued that the objective of rehabilitation under the BIA is impaired by the license suspension. This view,
however, must be rejected. First, the concept of "rehabilitation" speaks to the reform of one's financial affairs and does not
extend to the rehabilitation of one's professional status. Secondly, this incorrectly assumes that there is an unfettered right to
practice a profession. Professional licences are always subject to the rules and standards that regulate them: see Mussani v.
College of Physicians & Surgeons (Ontario), [2004] O.J. No. 5176 (Ont. C.A.).

65      Legislation must operate within its proper sphere. The BIA trumps the ADA with respect to debt collection. The BIA does
not confer professional licences nor eliminate previously imposed sanctions. Professional sanctions are more than simple debts.

7. Remedy Against the Insolvent Person

66      The third conflict alleged by the Trustee results from the BIA's prohibition against starting or continuing any action or
remedy against an insolvent person once a notice of intention to make a proposal has been filed. Section 69.1(1)(a) provides:

no creditor has any remedy against the insolvent person or the insolvent person's property, or shall commence or continue
any action, execution or other proceedings, for the recovery of a claim provable in bankruptcy, until the trustee has been
discharged or the insolvent person becomes bankrupt.

67      In this case, no action by the ADA was commenced or continued against Dr. Hover after he filed his proposal. However,
the Trustee submits that any suspension that follows the proposal, is a remedy against Dr. Hover and therefore, is precluded
under s. 69.1(1)(a) of the BIA. The Trustee cites Vachon as authority that "remedy" is to be given a very broad meaning.

68      A plain reading of the section does not support this conclusion. The word "remedy" speaks to a proceeding for the recovery
of a claim provable in bankruptcy. These sanctions are not.

69      The interpretation of the prohibition provided in s. 69.1 must be read in the context of the BIA's purpose and given a "fair,
large and liberal construction and interpretation as best ensures the attainment of its objects": Interpretation Act, R.S.C. 1985,
c. I-21, s. 12. The section cannot be read to prevent actions or remedies that are independent of and unrelated to the BIA or its
objectives. For example, it cannot be read to prevent divorce proceedings against the insolvent person.

70      In Vachon, overpayment of unemployment benefits was sought to be recovered by retaining subsequent benefits. The
Supreme Court of Canada found that such proceedings were included as a remedy stayed by what is now s. 69.1. Dictionary
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definitions for remedy, such as "any remedial right to which an aggrieved party is entitled with or without resort to a tribunal",
were quoted as indicating a broad meaning. But, it is clear that even on a broad reading, not every remedy against the debtor
is stayed by s. 69.1; only those that work against or undermine the objectives of bankruptcy. This was recognized in Vachon
at para. 26 where Beetz J. stated:

The Bankruptcy Act governs bankruptcy in all its aspects. It is therefore understandable that the legislator wished to suspend
all proceedings, administrative or judicial, so that all the objectives of the Act could be attained.

71      Courts have held that the purpose of s. 69.1 of the BIA is to prevent a multiplicity of proceedings against the bankrupt
that ought to be brought in bankruptcy: Pizzey v. Derrough (1985), 43 Sask. R. 138 (Sask. Q.B.); Abacus Cities Ltd., Re (1981),
38 C.B.R. (N.S.) 193 (B.C. C.A.). The section does not prevent actions, for example, where the claim is one that would survive
bankruptcy, would not interfere with the administration of the bankrupt estate or give the creditor an unfair advantage over
other creditors.

72      More precisely, the stay or prohibition is directed at attempts at recovery. In Vachon at para. 17, Beetz J. described
the definition of remedy as covering "any kind of attempt at recovery, judicial or extrajudicial" [emphasis added]. The case
authorities cited in Vachon considered stays of a "remedy" as prohibitions against recovery. For example, in Colonial Industrial
Equipment Ltd., Re, [1971] C.A. 564 (C.A. Que.), the Court of Appeal vacated a payment that a telephone company had prised
from its debtor, six days before its bankruptcy, by threatening to interrupt service. It was regarded as a preferential payment
and thus, contrary to the provisions of the bankruptcy legislation. Similarly, in Gaz Metropolitain Ltd. c. St-Georges (1981), 41
C.B.R. (N.S.) 7 (C.S. Que.), an application by a gas company for an order directing the trustee to give access to the bankrupt's
premises in order to cut off the natural gas service was dismissed because it was designed to obtain preferential treatment for
its debt.

73      The remedies in each case sought to recover money by various means but, in effect, all were attempts to reorder creditor
priorities or to recover a greater share of the debtor's property. In each case, the remedy worked against a fundamental aspect
of the bankruptcy legislation, the distribution of the debtor's property.

74      More recently, the Supreme Court of Canada in M & D Farm Ltd. v. Manitoba Agricultural Credit Corp., [1999] 2 S.C.R.
961 (S.C.C.), considered the stay provision in the Farm Debt Review Act, R.S.C. 1985, c. 25 (2nd Supp.), s. 23, which provides:

no creditor of the farmer shall...have any remedy against the property of the farmer or shall commence or continue
any proceedings or any action, execution or other proceedings, judicial or extra-judicial, for the recovery of a debt, the
realization of any security or the taking of any property out of the possession of the farmer

The objectives of that Act included the protection of farmers in financial difficulty. The Court read the statutory scheme as
a whole and determined that the moratorium must be read to apply to proceedings that would defeat, hinder or render the
objectives superfluous. Specifically, attempts to recover a debt, realize security or take property out of the possession of the
farmer were stayed. The Court was of the view at para. 30 that the stay provision in Vachon was comparable.

75      The Trustee concedes that not every action taken against Dr. Hover is stayed by s. 69.1 of the BIA because the ADA could
suspend Dr. Hover's licence under s. 60 of the DPA, which makes no reference to the payment of debt. However, the Trustee
submits because sanctions under s. 61(2) rely on a debt to the ADA, they are prohibited by the BIA. The Trustee's position on
this point continues to rely on the mischaracterization of s. 61(2) as part of a scheme to reorder priorities for distribution.

76      More importantly, as discussed above, suspending Dr. Hover's licence does not work against or undermine the objectives
of a comprehensive and consistent system of distribution of the bankrupt's property among his or her creditors. The suspension
does not affect property available for distribution among creditors, does not reorder the distribution among creditors and is
not a scheme to obtain preferential payment. A sanction against a member of a profession, which does not seek to collect a
debt, is not an attempt at recovery and therefore, not a remedy stayed by s. 69.1 of the BIA. Moreover, to construe s. 69.1 as
providing immunity from legitimate professional disciplinary sanctions is overly broad, undermines the objectives of provincial
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legislation and does not further the objectives of the BIA. Arguably, such an interpretation allows the BIA to provide a shield
in circumstances when none was intended.

8. Compliance with the Proposal

77      The final conflict alleged is that a suspension of Dr. Hover's licence under the DPA is incompatible with and directly
contrary to the express provisions of Dr. Hover's proposal, which contemplate his continuing to practice dentistry in order to
make his payments. According to the Trustee, failure to comply with the proposal will violate the BIA.

78      This position fails to recognize that Dr. Hover's proposal does not oblige him to practice dentistry. Although he requires an
income capable of sustaining the proposed monthly payments, the proposal does not specifically state he must practice dentistry.
In fact, a term of the proposal specifically provides for the contingency that his work circumstances may change and hence,
allows him to find alternate employment. Further, the proposal includes an alternative method of payment, that is, by liquidating
assets and making a lump sum payment.

79      Even if the proposal had required that Dr. Hover practise dentistry, this self-imposed condition would not bind the ADA
as regulator. If it could, skilfully drafted proposals could accomplish many self-serving results not covered by the BIA. The BIA
cannot be interpreted to permit a situation where, by drafting a proposal, an insolvent person can circumvent the authority of the
province to claim a privilege, such as a licence, that is not rightfully his or hers. Nothing in the BIA requires the insolvent person
to pursue the same employment he or she had prior to bankruptcy, or any employment at all. Similarly, a group of affected
creditors cannot unilaterally agree to a proposal that requires the lifting of conditions from a professional licence. Dr. Hover
can comply with both acts in several ways. He can practice dentistry in another province, work in Alberta at a job other than
dentistry, or make his payments by selling assets. He could also make application to the ADA for reinstatement on conditions.
Dual compliance is not impossible. It is simply inconvenient.

G. Conclusion

80      For the above reasons, the provisions of the DPA permitting the suspension of a licence to practice dentistry in these
circumstances do not conflict with the provisions for a proposal under the BIA. The appeal is allowed and the order of the
bankruptcy judge is set aside.

Fruman J.A.:

I concur.

Rowbotham J. (ad hoc):

I concur.
Appeal allowed.

APPENDIX

Dental Profession Act, S.A. 1983, c. D-9.5

The relevant sections of the DPA are as follows:

43(1) Any conduct of a licensed member, registered practitioner or professional corporation that, in the opinion of the
Discipline Committee,

(a) is detrimental to the best interests of the public,

(b) contravenes this Act or the regulations,

(c) harms or tends to harm the standing of the profession of dentistry generally, or
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(d) displays a lack of knowledge of or lack of skill or judgment in the practice of dentistry,

constitutes either unskilled practice of dentistry or professional misconduct, whichever the Discipline Committee finds.

60(1) If the Discipline Committee finds that the conduct of an investigated person constitutes unskilled practice of dentistry
or professional misconduct or both, the Committee may make any 1 or more of the following orders:

(a) reprimand the investigated person;

(b) suspend the licence or registration or both of an investigated person either generally or from any field of the
practice of dentistry for a stated period;

(c) suspend the licence or registration or both of an investigated person either generally or from any field of
practice until

(I) he has completed a specified course of studies or obtained supervised practical experience, or

(ii) the Committee is satisfied as to the competence of the investigated person generally or in a specified
field of practice;

(d) accept in place of a suspension the investigated person's undertaking to limit his practice;

(e) impose conditions on the investigated person's ability to engage in the practice of dentistry generally or in
any field of the practice, including the condition that he

(I) practice under supervision,

(ii) not engage in sole practice,

(iii) permit periodic inspections by a person authorized by the Committee, or

(iv) report to the Committee or Board on specific matters;

(f) direct the investigated person to pass particular course of study or satisfy the Committee or Board as to his
practical competence generally or in a field of practice;

(g) direct the investigated person to satisfy the Committee or Peer Review Committee that a disability or addiction
can be or has been overcome, and suspend the person's licence or registration or both until the Committee or
Peer Review Committee is so satisfied;

(h) require the investigated person to take counselling that in the opinion of the Committee or Peer Review
Committee is appropriate;

(i) direct the investigated person to waive, reduce or repay a fee for services rendered by the investigated person
that, in the opinion of the Committee, were not rendered or were improperly rendered;

(j) cancel the licence or registration or both of the investigated person;

(k) cancel or suspend, subject to any terms the Committee considers appropriate, the permit where the
investigated person is a professional corporation.

60(2) The Discipline Committee may make any ancillary order that is appropriate or required in connection with any order
mentioned in subsection (1) or may make any other order that it considers appropriate in the circumstances including that
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(a) a further or new investigation be held into any matter,

(b) the Discipline Committee be convened to hear a complaint without a preliminary investigation,

(c) a matter be referred to the Peer Review Committee, or

(d) a complaint or conduct be referred to any other entity having jurisdiction to review the complaints.

60(3) Where the Discipline Committee is satisfied that an investigated person has contravened an order under subsection
(1) it may, without the necessity of a further hearing, cancel or suspend his licence, registration or permit, as the case may
be, subject to any terms it considers appropriate.

61(1) The Discipline Committee may, in addition to or instead or dealing with the conduct of an investigated person in
accordance with section 60, order that the investigated person pay

(a) all or part of the costs of the hearing or appeal determined in accordance with the by-laws,

(b) a fine, not exceeding $10,000 for each finding of unskilled practice or professional misconduct and $50,000
in the aggregate for all of such findings arising out of the hearing, to the Association, or

(c) both the costs under clause (a) and the fine under clause (b) within the time set by the order.

61(2) If the person ordered to pay a fine, costs or both under subsection (1) fails to pay the fine or costs within the time
ordered, the Board may suspend the licence, registration or permit of that person until he or it has paid the fine or costs.

. . . . .

61(4) A fine or costs ordered to be paid to the Association under this section is a debt due to the Association and may be
recovered by the Association by a civil action for debt.

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

The relevant sections of the BIA are as follows:

60(1) No proposal shall be approved by the court that does not provide for the payment in priority to other claims of all
claims directed to be so paid in the distribution of the property of a debtor and for the payment of all proper fees and
expenses of the trustee on and incidental to the proceedings arising out of the proposal or in the bankruptcy.

62(2) A proposal accepted by the creditors and approved by the court is binding on creditors in respect of

(a) all unsecured claims...

but does not release the insolvent person from the debts and liabilities referred to in section 178, unless the creditor assents
thereto.

69(1) Subject to subsections (2) and (3) and sections 69.4 and 69.5, on the filing of a notice of intention under section
50.4 by an insolvent person,

(a) no creditor has any remedy against the insolvent person or the insolvent person's property, or shall commence
or continue any action, execution or other proceedings, for the recovery of a claim provable in bankruptcy.

69.1(1) Subject to subsections (2) to (6) and sections 69.4 and 69.5, on the filing of a proposal under subsection 62(1) in
respect of an insolvent person,
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(a) no creditor has any remedy against the insolvent person or the insolvent person's property, or shall commence
or continue any action, execution or other proceedings, for the recovery of a claim provable in bankruptcy, until
the trustee has been discharged or the insolvent person becomes bankrupt.

72(1) The provisions of this Act shall not be deemed to abrogate or supersede the substantive provisions of any other
law or statute relating to property and civil rights that are not in conflict with this Act, and the trustee is entitled to avail
himself of all rights and remedies provided by that law or statute as supplementary to and in addition to the rights and
remedies provided by this Act.

69.1 (1) Subject to subsections (2) to (6) and sections 69.4 and 69.5, on the filing of a proposal under subsection 62(1)
in respect of an insolvent person,

(a) no creditor has any remedy against the insolvent person or the insolvent person's property, or shall commence
or continue any action, execution or other proceedings, for the recovery of a claim provable in bankruptcy, until
the trustee has been discharged or the insolvent person becomes bankrupt;...

141. Subject to this Act, all claims proved in a bankruptcy shall be paid rateably.

178(1) An order of discharge does not release the bankrupt from

(a) any fine, penalty, restitution order or other order similar in nature to a fine, penalty or restitution order,
imposed by a court in respect of an offence, or any debt arising out of a recognizance or bail.

Footnotes

1 Now the Alberta Dental Association and College.

2 In December 2001, the DPA was repealed and replaced by the Health Professions Act, R.S.A. 2000, c. H-7.

3 The full text of the relevant legislation is set out in the Appendix to these reasons.
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2008 BCCA 335
British Columbia Court of Appeal [In Chambers]

Canadian Broadcasting Corp. v. Luo

2008 CarswellBC 1832, 2008 BCCA 335, [2008] B.C.W.L.D.
6736, 172 A.C.W.S. (3d) 9, 260 B.C.A.C. 1, 439 W.A.C. 1

Canadian Broadcasting Corporation (Appellant / Petitioner) and Lijun
Luo and Human Resources Development Canada, Workers' Compensation

Appeal Tribunal and Workers' Compensation Board (Respondents)

Rowles J.A.

Heard: August 12, 2008
Judgment: August 15, 2008

Docket: Vancouver CA035239

Counsel: N. Iyer for Appellant
S. Guenther for Respondent, L. Luo
M. Palmer for Respondent, HRDC
T. Martiniuk for Respondent, WCAT
W. Bucci for Respondent, WCB
A. Zwack for Respondent / Intervenor, Canada Post

Subject: Public; Civil Practice and Procedure
Headnote
Public law --- Crown — Practice and procedure involving Crown in right of Canada — Parties — Crown as intervenor
Employer was federal public broadcaster — Employer hired employee to transport and host some visitors from another country
— Employee was killed in car accident while working for employer — Compensation board granted survivor's pension to
employee's widow — Review division reversed decision of board and withdrew pension — Appeal tribunal overturned decision
of division and restored widow's pension — Employer brought appeal from tribunal's decision — Corporation was federal
Crown postal employer — Corporation claimed to have direct interest in proceedings due to nature of their business and fact that
they were involved in several similar cases at more preliminary stages — Corporation brought application for grant of intervenor
status on appeal — Application dismissed — Corporation did not have direct interest in appeal — Fact that corporation's
own litigation might be affected by outcome of appeal was not sufficient in itself to justify intervention — Corporation had
not demonstrated that its own submissions would be useful or different from parties to appeal — Information arising from
corporation's own experience in dealing with issue with various provincial workers compensation boards and subsequent effects
on corporation's ability to regulate its employee and contractor relationships would not be admissible on appeal — Court was
obligated to ensure participation of intervenor would not take litigation away from those directly affected by it or otherwise
produce injustice to main parties — Corporation's submissions indicated it wished to locate itself in appeal to likely detriment
of employee.

APPLICATION by corporation for grant of intervenor status on appeal.

Rowles J.A.:

1      Canada Post Corporation has applied under s. 10(2)(a) of the Court of Appeal Act, R.S.B.C. 1996, c. 77, for intervenor status
in an appeal brought by the Canadian Broadcasting Corporation ("CBC") from the decision of Mr. Justice Meiklem dismissing
the CBC's petition to quash a decision of the Workers' Compensation Appeal Tribunal. Mr. Justice Meiklem's decision is found
at 2007 BCSC 971 (B.C. S.C.).
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2      The CBC and the Human Resources Development Canada support Canada Post's application.

3      The application is opposed by the respondent Lijun Luo. The case authorities that the respondent provided opposing the
application are Gateway Casinos LP v. B.C.G.E.U., 2007 BCCA 48, 235 B.C.A.C. 248 (B.C. C.A. [In Chambers]), Richmond
(Township) v. Dha (1991), 47 C.P.C. (2d) 23 (B.C. C.A. [In Chambers]) ; and Schofield v. Ontario (Minister of Consumer &
Commercial Relations) (1980), 28 O.R. (2d) 764, 112 D.L.R. (3d) 132, 19 C.P.C. 245 (Ont. C.A.) .

4      By way of background, the respondent Lijun Luo was granted a widow's pension by the Workers' Compensation Board
in 2003 as a result of the death of her husband on August 20, 2002, in a motor vehicle accident. Her husband had been hired
by the CBC to transport and host some visitors who had been invited to Vancouver by the CBC, and he was engaged in that
task at the time of the accident.

5      The Workers' Compensation Board Review Division reversed the decision to grant a widow's pension but the respondent's
appeal to the Workers' Compensation Appeal Tribunal was allowed on March 29, 2005. The Tribunal decided that the provincial
Workers' Compensation Board had jurisdiction to decide whether an individual claimant is an "employee" for the purposes of
the federal Government Employees Compensation Act, R.S.C. 1985, c. G-5.

6      The CBC then brought judicial review proceedings in the court below and when those proceedings were unsuccessful, the
CBC brought the appeal in which Canada Post now seeks to intervene.

7      Canada Post is a federal Crown corporation which operates in all provinces and territories of Canada and is a federally
regulated employer. According to the affidavit material Canada Post has provided, there are currently over 9,000 Canada Post
employees in British Columbia and over 75,000 Canada Post employees nationwide. In addition, Canada Post is said to have
approximately 6,700 independent contractors affiliated with its operations and more than 500 in British Columbia which Canada
Post does not regard as employees.

8      In seeking intervenor status on the appeal brought by the CBC, Canada Post's first submission is that it has a direct interest
in the outcome of the proceeding, and that its submissions may be useful or different from those of the parties to the appeal.
Canada Post's second submission is that it represents a public interest on a public law issue and can make a useful contribution
to the Court's consideration of the issues.

9      The interest Canada Post asserts is that there are three cases affecting Canada Post that are currently pending before the
British Columbia Workers' Compensation Board or the Workers' Compensation Appeal Tribunal and that this appeal will be
determinative of the issue in those cases.

10      In her written brief, counsel for Canada Post summarized the contents and import of the affidavit of Lyne Cote, the
Director of Workers' Compensation Boards' Liaison and Reporting Systems for Canada Post, to support her submissions:

4. As noted in the Affidavit of Lyne Cote, Director, Workers Compensation Boards Liaison and Reporting Systems, for
Canada Post Corporation, there are several thousand independent contractor relationships established regularly between
Canada Post and various contractors, including with replacement contractors ("Replacements") for rural suburban mail
carriers (RSMCs). Nationally, Canada Post has approximately 6,700 independent contractors affiliated with its operations
and more than 500 in British Columbia.

5. Replacements are individual contractors chosen by RSMCs to cover their routes when they are absent from work.

6. Under the collective agreement in force between Canada Post and the Canadian Union of Postal Workers, the parties
have expressly agreed that Replacements are not considered to be "employees" of Canada Post while performing their
work. Until very recently, it had never been found by any statutory tribunal or court that Replacements are employees of
Canada Post for any purpose.
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7. Canada Post is subject to the Government Employees Compensation Act, R.S.C. 1985, c. G-5 ("GECA"). Under the
terms of this legislation employees of federal Crown corporations, as declared by the Minister with the approval of the
Governor in Council, shall be provided with compensation for workplace injuries or illnesses at the same rate and under
the same conditions as is provided to provincially regulated workers under the workers compensation legislation in the
province in which they are normally working. The determination of which employees are considered to be covered by the
GECA has historically been determined by a delegate of the federal Minister of Labour.

8. Despite that Replacements are specifically agreed by Canada Post and CUPW not to be employees of Canada Post, the
issue of whether Replacements are employees of Canada Post for the purposes of GECA has recently arisen in a number
of cases involving provincial workers compensation boards across the country. As described in the Affidavit of Lyne Coté,
there are currently five such cases outstanding — three in British Columbia, one in Manitoba and one in New Brunswick.
Given the number of Replacements engaged by Canada Post across the country, there will no doubt be more such cases
arising in various provinces.

9. In each of the current cases, the provincial workers compensation board in the relevant province has assumed jurisdiction
to determine whether the Replacement is an employee of Canada Post for the purposes of GECA. Further, in each of these
cases, it is apparent that the decision-maker has based this determination primarily, if not exclusively, on the application
of the definition of "worker" in the relevant provincial workers compensation statute.

10. Canada Post has argued in each of these cases that the provincial workers compensation board does not have jurisdiction
to determine whether a Replacement is an "employee" under GECA and therefore subject to workers compensation
coverage under GECA. Canada Post's position is that only HRSDC, the federal entity responsible for the administration
of GECA, has jurisdiction to determine employee status under GECA.

11. This appeal is the first time that an appellate court has considered this issue. The outcome of this appeal will be
determinative of this issue in the three cases affecting Canada Post which are currently pending before the BC Workers
Compensation Board and/or BC Workers Compensation Appeal Tribunal. It will also be highly influential in relation to
the outcome of the proceedings before the Manitoba Workers Compensation Board and the New Brunswick Workplace
Health, Safety and Compensation Commission, as well as similar proceedings which may affect other federal employers
across the country.

12. Canada Post therefore has a direct and material interest in the outcome of this appeal, as it will directly determine the
outcome of other proceedings on precisely the same legal issue. Canada Post's interest in the outcome of this case, and
its ability to contribute to the issue before the Court, was recognized by the BC Supreme Court in the proceedings below,
where Canada Post was granted intervenor status.

11      As to the assertion that Canada Post represents a public interest on a public law issue, counsel for Canada Post has made
the following submission:

13. Further, this is a public law case concerning the interpretation and application of a federal statute affecting the federal
government and federal Crown Corporations. The issue concerns which level of government, through its administrative
entities, has jurisdiction to determine the scope of coverage of a federal system of workers compensation coverage. This
is an issue of public law with important policy considerations and constitutional implications. Canada Post is a significant
participant in this federal system who will be strongly affected by the outcome of this case from both a legal and practical
perspective, and who can contribute to the Court's consideration of this public law issue.

14. Canada Post has a strong interest in ensuring that the application of the definition of "employee" under GECA is
uniformly applied across Canada and is determined by a single body in relation to all contractors or employees engaged by
Canada Post. Canada Post is particularly concerned that vesting jurisdiction in provincial workers compensation boards
to determine "employee" status under GECA would create great difficulties for Canada Post both in terms of establishing
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and regulating its relationships with contractors and employees across the country and in administering those relationships
on a national and consistent basis.

15. The effect of the decision of the BC Supreme Court is to create potentially 13 different decision-making bodies across
the country who are determining the status of individuals engaged by Canada Post for the purposes of coverage under the
workers compensation system established by GECA (as well as in relation to individuals engaged by all other federal Crown
corporations). Not only does this situation deprive Canada Post (and other federal Crown corporations) of a single national
decision-maker on this very important issue, but, given the experience of Canada Post to date as reflected in the decisions
of the provincial boards, this determination is likely to based on or at least strongly influenced by the particular provincial
board's interpretation and application of the status of being a "worker" under its own provincial legislation and thus to
vary from province to province. Contractors engaged in one province may thus be considered employees under GECA,
and entitled to workers compensation coverage, while those in other provinces are considered to be contractors. This is
both legally incorrect under GECA, and practically untenable for a federally-regulated employer such as Canada Post.

16. In Canada Post's view, the decision of the BC Supreme Court also confers upon provincial workers compensation
boards jurisdiction over determining coverage by a federal statute, GECA, and a federal program, which is not and was
not intended to be conferred on those boards by the federal government. Labour relations, including occupational health
and safety and compensation for workplace injuries is a matter within exclusive federal jurisdiction. The decision under
appeal purports to confer some of that jurisdiction on provincial entities in a manner which Canada Post submits is not
constitutionally sound.

17. If granted intervenor status, Canada Post's position will be that provincial workers compensation boards do not have
jurisdiction to determine employee status for the purpose of GECA. Canada Post would further take the position that the
federal Minister of Labour, through the Minister's representative HRSDC, has exclusive jurisdiction to determine whether
an individual is an employee under GECA.

12      Canada Post makes the following submissions regarding the usefulness its submissions would have for the Court when
the appeal is heard:

19. Canada Post submits that it can provide a useful perspective to this Court which will be of value to the Court in
considering the important issues raised by this case. First, Canada Post can provide information to the Court arising from
its own experience in dealing with this issue with various provincial workers compensation boards as to how this issue
has been dealt with by those boards and the effect on Canada Post's operations and its ability to regulate its employee and
contractor relationships. This will be of value to the Court in assessing whether the situation arising from the decision of
the BC Supreme Court was intended by Parliament, as well the impact of the decision below on the operations of generally
[sic].

20. Second, Canada Post will bring to the Court's attention the constitutional implications of the BC Supreme Court's
decision, in terms of the allocation of powers as between the federal government and the provinces in relation to businesses
falling within the federal sphere of competence under the Constitution. Canada Post will argue that consideration of the
constitutional division of powers strongly favours a finding that exclusive jurisdiction to determine employee status under
GECA was intended to and does rest with the federal agency empowered by Parliament to administer GECA.

13      With respect to the difference in perspective from that of the CBC and the Human Resources Development Canada,
Canada Post submits as follows:

21. Canada Post will present a different perspective from that of the other parties supporting the appeal. First, Canada Post
can provide the benefit of its own experience in dealing with this issue, which appears to be broader than that of the CBC, as
well as the effect of this experience on Canada Post's operations. Understanding the experience of other federal employers
covered by GECA, and the impact on them of the BC Supreme Court's decision, will be helpful to the Court's consideration
of the policy issues raised by this appeal which in turn will assist in determining the intentions of Parliament under GECA.
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22. Second, Canada Post will present arguments based on the constitutional division of powers between the federal
and provincial governments, and in particular, federal legislative and administrative authority over employment-related
matters for employers falling within the federal sphere of competence, and how this does or should influence the Court's
determination of the issues before it. To Canada Post's knowledge, these arguments are not being presented by other parties
to this appeal.

14      For the reasons which follow, I am not persuaded that Canada Post's application ought to be granted.

15      This is not a case in which Canada Post has a direct interest in the appeal and the fact that Canada Post might be affected
by the outcome of the appeal is not sufficient in itself to justify its intervention: Richmond (Township) v. Dha , supra, at para.
12 (Macfarlane J.A. in Chambers).

16      In my view, Canada Post has not demonstrated that its submissions would be useful or different from those of the parties to
the appeal. The issue on the appeal in this case comes down to a question of statutory interpretation. In its submissions, Canada
Post seems to be suggesting that by reason of its wide exposure to cases in which the same or a similar issue arise, it is in a
better position than the CBC to make all of the arguments that would be helpful to the Court. When the appeal turns on legal
argument on a matter of statutory interpretation, there is no reason why counsel for the CBC cannot make the full argument.
That seems to be particularly so in this case when, as counsel for the respondent Ms. Luo has pointed out, the same law firm
which represents the CBC is also representing the applicant, Canada Post.

17      Information arising from Canada Post's "own experience in dealing with this issue with various provincial workers
compensation boards" and "the effect on Canada Post's operations and its ability to regulate its employee and contractor
relationships" would not be admissible on the appeal, given the issue that is in contention.

18      From its submissions, it appears that Canada Post would like to raise and present arguments based on the constitutional
division of powers. If that issue is not raised by the parties to the appeal, Canada Post is precluded from doing so: see Court
of Appeal Rule 36(5)(b). If the constitutional division of powers is raised as part of the argument on the appeal as a matter of
statutory interpretation, I do not doubt that counsel for the CBC can ably present the needed argument.

19      Finally, I note that on an application for intervenor status, it is important to ensure that the participation of the intervenor
in the litigation would not take the litigation away from those directly affected by it or otherwise produce injustice to the parties.
In this case, the submissions Canada Post has made on its application suggest to me that it would like to go beyond the issues
and positions of the parties. From its submissions, it appears that Canada Post proposes to locate itself in the litigation as a
major federal Crown corporation in addition to the CBC and the federal government itself. While being represented by the
same counsel as the CBC would suggest a common position, Canada Post seeks to add an additional opportunity for counsel
for the CBC and Canada Post to make argument and take positions on the appeal and that seems to me to hold the potential
for procedural unfairness and possible injustice.

20      The application of Canada Post is dismissed with costs to the respondent Lijun Luo.
Application dismissed.
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all members of the Anishinaabe Nation in Treaty 3 and on behalf of Grand

Council Treaty 3, Grand Council Treat 3, Chief Lorraine Cobiness, Chief Janice
Henderson, Chief Kimberly Sandy-Kasprick, and Chief Earl Klyne, on their own
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and Ontario Minister of Energy and Ontario Power Authority, Respondents
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Counsel: Scott A. Smith, Paul Seaman, for Applicants
Kisha Chatterjee, for Ontario Minister of Energy
Alexander Smith, for Ontario Power Authority
Geoff R. Hall, Brendan O. Brammall, for H20 Power Limited Partnership and Resolute FP Canada Inc.

Subject: Civil Practice and Procedure
Headnote
Civil practice and procedure --- Parties — Intervenors — As party
Grand Council was traditional government of Aboriginal communities covered by particular treaty — H Inc. owned and operated
hydroelectric generating stations located on land that Grand Council claimed was its traditional territory — H Inc. had acquired
this business in large part from R Inc. — Government initiative resulted in agreement under which H Inc. would sell electricity
generated at contracted price — Grand Council brought application for judicial review related to this agreement as well as to
sale of hydroelectric facilities to H. Inc. by R. Inc. — H. Inc. and R Inc. brought motion for leave to intervene on application for
judicial review as added parties with full rights — Motion granted — H Inc. and R Inc. could be adversely affected by judgment
in proceeding — H Inc. and R Inc. had interest in subject matter of proceeding — H Inc. and R Inc. had useful contribution to
make to resolution of issues and interest in relief granted by court, which was fundamentally different than that of defendants
— To lessen prejudice or delay, H Inc. and R Inc. would adhere to timetables agreed to by other parties, be represented by same
counsel, and certain limitations would be placed on their factums, affidavits, cross-examination, evidence and oral argument.

MOTION by H. Inc. and R. Inc. for leave to intervene on application for judicial review.

Herman J.:

1      H20 Power Limited Partnership ("H20") and Resolute FP Canada Inc. ("Resolute") seek leave to intervene in this application
for judicial review as added parties with full rights.

2      The Ontario Minister of Energy (the "Minister") and the Ontario Power Authority (the "OPA") support H20 and Resolute's
position.
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3      The applicants (collectively referred to as the "Grand Council") concede that H20 and Resolute may be adversely affected
by the relief they are seeking. However, in their submission, if the Court decides to grant them intervener status, it should be
limited to the issue of how they may be affected by the relief.

Background

4      The Grand Council Treaty 3 is the traditional government of the Anishinaabe Nation in Treaty 3 territory and the political
government of Anishinaabe communities in northwest Ontario and Manitoba included in Treaty 3.

5      The individual applicants are the Grand Chief of Treaty 3 and the chiefs of various Treaty 3 communities. They bring this
application on their own behalf and on behalf of the members of the Anishinaabe Nation.

6      Treaty 3 is the treaty made on or about October 3, 1873 between Her Majesty the Queen in Right of Canada and the
Anishinaabe Nation.

7      H20 is the owner and operator of eight hydroelectric generating stations connected to the Ontario power grid located in
northern Ontario. Five of these generating stations are located in a territory that the Grand Council claims is their traditional
territory.

8      In May 2009, the Minister issued a directive to the OPA to negotiate agreements with operators of hydroelectric facilities
that were connected to Ontario's power grid but were not owned by Ontario Power Generation. The program was called the
Hydroelectric Contract Initiative (the "HCI").

9      The OPA and ACH entered into a contract, effective December 1, 2009, pursuant to the HCI, whereby the OPA would pay
a contracted price for electricity generated by ACH Limited Partnership ("ACH").

10      Until May 27, 2011, H20 was known as ACH and was 75% owned by AbiBow Canada Inc., now known as Resolute.

11      On May 27, 2011, Resolute and the 25% interest-holder in ACH sold ACH to H20 LP Partners Inc., Infra H20 GP Partners
Inc. and BluEarth Renewables Inc. The value of the sale transaction was approximately $640 million.

The application for judicial review

12      By application dated September 1, 2011, the Grand Council initiated its application for judicial review of the failure of
Her Majesty the Queen in right of the Province of Ontario, as represented by the Minister and the OPA, to consult with and
accommodate the Anishinaabe Nation in Treaty 3 in respect of the following matters:

(i) the direction of the Minister to the OPA to develop and implement the HCI;

(ii) the OPA's development and implementation of the HCI;

(iii) the OPA's decision to enter into an HCI contract with ACH for existing hydroelectric facilities; and

(iv) the OPA's decision to provide written consent to a change in control of ACH under ACH's HCI contract.

13      The Grand Council asserts that the Crown had a duty to consult and accommodate because the Crown's conduct has the
potential to adversely impact the rights they hold under Treaty 3. In this case, what is at issue is the right to make a living by
harvesting resources as their ancestors did prior to the making of Treaty 3, by hunting, trapping, fishing for lake sturgeon and
harvesting wild rice in their traditional territory.

14      The relief sought by the Grand Council includes the following:

(i) a declaration that the Minister and the OPA breached their duties to consult and accommodate the Anishnaabe Nation;
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(ii) an order quashing the OPA's decision to enter into the HCI contract with ACH or, in the alternative, an order prohibiting
the respondents from making any decisions or engaging in any conduct under ACH's HCI contract until the required
consultation and accommodation has occurred;

(iii) an order quashing the OPA's decision to provide written consent to a change in control of ACH under ACH's HCI
contract or, in the alternative, an order suspending the OPA's decision to provide written consent to a change in control of
ACH until the required Crown consultation and accommodation has occurred;

(iv) a declaration that the Minister and the OPA have a continuing duty to consult and accommodate, including a duty to
consult with respect to the terms and conditions that should be incorporated into the HCI program, ACH's HCI contract,
and the OPA's written consent to a change in control of ACH to ensure that the Aboriginal and treaty harvesting rights
are reasonably accommodated.

General principles

15      Rule 13.01(1) and (2) (Rules of Civil Procedure, R.R.O. 1190, Reg. 194) provides for a motion for leave to intervene:

13 (1) A person who is not a party to a proceeding may move for leave to intervene as an added party if the person claims,

(a) an interest in the subject matter of the proceeding;

(b) that the person may be adversely affected by a judgment in the proceeding; or

(c) that there exists between the person and one or more of the parties to the proceeding a question of law or fact in
common with one or more of the questions in issue in the proceeding.

(2) On the motion, the court shall consider whether the intervention will unduly delay or prejudice the determination of
the rights of the parties to the proceeding and the court may add the person as a party to the proceeding and may make
such order as is just.

16      A person only needs to satisfy one of the criteria in order to be able to move for leave to intervene pursuant to Rule
13(1) (Bearden v. Lee, [2005] O.J. No. 1834 (Ont. S.C.J.); at para. 31, Finlayson v. GMAC Leaseco Ltd./GMAC Location Ltée,
[2007] O.J. No. 597 (Ont. S.C.J.)).

17      If at least one of the criteria is met, the judge must then consider whether to exercise his or her discretion to grant the
motion for leave to intervene and, if leave is granted, the terms of that intervention.

18      Rule 13.01(1) directs the court to consider whether the intervention will unduly delay or prejudice the determination
of the rights of the parties.

19      In Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada Ltd. (1990), 74 O.R. (2d) 164 (Ont. C.A.) at
para. 10, Dubin, C.J.O. set out the following considerations: "the nature of the case, the issues which arise and the likelihood of
the applicant being able to make a useful contribution to the resolution of the appeal without causing injustice to the immediate
parties".

20      If the proposed intervener has a contribution to make, the court must consider whether that intervention is sufficient
to counterbalance the added "magnitude, timing, complexity and costs" (M. v. H. (1994), 20 O.R. (3d) 70 (Ont. Gen. Div.) at
para. 37).

21      Grand Council points to authority for the proposition that Rule 13.01 should be interpreted narrowly: M. v. H., paras.
30-33; Tanudjaja v. Canada (Attorney General), 2013 ONSC 1878 (Ont. S.C.J.), at para. 10. Both of these cases involved public
interest litigation, in which the proposed interveners were public interest organizations. Thus, the nature of their interests and
the type of contributions they could make to the proceedings were very different from the nature of the interests and potential
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contribution of H20 and Resolute. Further, in Tanudjaja, the motions to intervene were brought pursuant to Rule 13.02, which
deals with intervention "as a friend of the court".

22      In deciding whether to grant H20 and Resolute leave to intervene, and in determining what limits, if any, should be placed
on their intervention, the following questions need to be considered:

(i) Do H20 and Resolute satisfy at least one of the criteria in Rule 13(1)?

(ii) What is the nature of the case and the issues that arise?

(iii) What useful contribution would H20 and Resolute make to the proceeding?

(iv) Would their involvement either prejudice or delay the determination of the rights of the parties to the proceeding?

(v) What terms or conditions might be imposed to lessen any prejudice or delay?

Application to this case

Do H20 and Resolute satisfy at least one of the criteria in Rule 13(1)?

23      The Grand Council is seeking an order to quash the OPA's decision to enter into the contract with ACH and an order to
quash the OPA's decision to consent to the change of control of ACH, which was a condition precedent to the sale of ACH.

24      H20 and Resolute therefore satisfy at least one of the criteria in the Rule, that is, "the person may be adversely affected
by a judgment in the proceeding" (Rule 13(1)(b)). An order quashing the OPA's decision to enter into the contract could have a
significant negative impact on H20's revenues. Resolute also has an interest because consent to the change of control was one
of the conditions precedent to the closing of the sale of ACH. The relief sought could, if granted, undo the sale.

25      H20 and Resolute also have "an interest in the subject matter of the proceeding" (Rule 13(1)(a)), in so far as the contract
with ACH (now H20) and the consent to the change of control of ACH are both being challenged.

26      The Grand Council concedes that H20 and Resolute may be adversely affected by some of the relief it is seeking in its
application for judicial review, even though it is not seeking any relief directly from H20 and Resolute. Grand Council's primary
argument is that H20 and Resolute's interest is limited to the issue of relief, and its participation should be limited accordingly.

What is the nature of the case and the issues that arise?

27      The Grand Council alleges that the Crown failed in its duty to accommodate and consult with the Anishinaabe Nation.

28      The duty to consult arises when "the Crown has knowledge, real or constructive, of the potential existence of the Aboriginal
right or title and contemplates conduct that might adversely affect it." (Haida Nation v. British Columbia (Minister of Forests),
[2004] 3 S.C.R. 511 (S.C.C.) at para. 35)

29      The duty to consult is the Crown's duty. Third parties do not have a duty to consult or accommodate and they cannot be
held liable for failing to discharge the Crown's duty to consult and accommodate. (see Haida Nation, paras. 53, 56)

30      The Crown may, however, delegate procedural aspects of consultation. There is no suggestion here that the Crown has
delegated any of the procedural aspects to H20 or Resolute. H20 and Resolute, therefore, cannot be held liable for failing to
discharge the Crown's duty to consult.

31      There are two overriding questions to be answered in order to determine whether the Crown had a duty to consult and
accommodate:
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(i) Did the Crown have real or constructive knowledge of the rights that the Anishinaabe Nation holds pursuant to Treaty
3?; and

(ii) Might the Ministerial directive and subsequent related Crown conduct adversely impact those rights?

32      The Grand Council would answer both of these questions in the affirmative. In particular, it asserts that the Crown had
a duty to consult and accommodate because its conduct has the potential to adversely impact the rights they hold under Treaty
3, that is, their right to make a living by harvesting resources as their ancestors did prior to the making of Treaty 3 by hunting,
trapping, fishing for lake sturgeon and harvesting wild rice in their traditional territory.

33      The conduct in question is: (i) the direction of the Minister to the OPA to develop and implement the HCI; (ii) the OPA's
development and implementation of the HCI; (iii) the OPA's decision to enter into the contract with ACH; and (iv) the OPA's
decision to provide written consent to a change of control of ACH.

34      The Grand Council claims that the OPA's decision to execute a contract with ACH has the potential to cause new adverse
impacts on Aboriginal and treaty rights in three ways: (i) it provided financial incentives to ACH to change the timing and
amount of water stored or released for electricity generation purposes at the dams; (ii) the likelihood of the generating stations
continuing to operate was substantially increased by the contract; and (iii) the Minister and the OPA could have required the
generating stations to be operated in a way that reduces impacts on Aboriginal and treaty harvesting rights.

35      If the court concludes that the Crown had a duty to consult and accommodate, that is not the end of the matter. As Binnie
J. noted in Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), [2005] 3 S.C.R. 388 (S.C.C.) at para. 34,
the establishment of the duty to consult is subject to a low threshold. The flexibility lies not with whether the duty is triggered,
but with what the content of the duty is. There is a variety of possible remedies available to the court, once it has found that
the duty has been triggered.

What useful contribution would H20 and Resolute make to the proceeding?

36      Simply repeating the issues, evidence and argument put forward by the main parties to the application is not a "useful
contribution". Rather, the moving party should show that it has something to add or contribute to the resolution of the issues

37      Furthermore, the ability to provide useful evidence is not, in itself, a sufficient justification since that evidence could be
made available to one of the parties (Halpern v. Toronto (City) (2000), 139 O.A.C. 300 (Ont. Div. Ct.) at paras. 18-19, 26).

38      Given the impact on H20 and Resolute of the relief sought, it is my opinion that H20 and Resolute have a useful
contribution to and interest in what relief the court grants, which are fundamentally different than the contributions and interests
of the Minister and the OPA.

39      The Grand Council's position is that the issue of relief is the only contribution H20 and Resolute can or should make.
The Grand Council proposes that the hearing be bifurcated, with the issue of the appropriate relief to be adjourned to allow
appropriate consultation to occur. However, it will be up to the court hearing the application for judicial review to decide whether
to adjourn the relief portion of the application.

40      H20 and Resolute submit that they have a distinct contribution they can make that goes beyond the issue of relief.
Furthermore, they contend that the issue of relief is intertwined with the issue of whether there was a duty to consult and the
scope of that duty.

41      In particular, H20 and Resolute submit that they have a useful contribution to make to the issue of whether the conduct
in question might adversely impact Aboriginal and treaty rights, in view of their knowledge, experience and expertise in the
operation of the generating stations. The operation of the generating stations is at the core of the Grand Council's claim that
there may be an adverse impact that triggers the Crown's duty to consult.
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42      The Grand Council says that the OPA and the Minister have the necessary evidence to enable them to respond to the
application and that H20 and Resolute have nothing useful to add. The Minister and the OPA, on the other hand, maintain that
they require evidence from H20 and Resolute with respect to the operation of the generating stations.

43      However, the fact that H20 and Resolute might have useful evidence is not, in itself, a justification since that evidence
could presumably be provided to one of the parties.

44      The question, then, is whether H20 and Resolute have a contribution to make that is distinct from the contribution of the
Minister and the OPA and that goes beyond the provision of evidence.

45      In my opinion, they do. Although the Grand Council's application challenges Crown conduct, it is the impact of that
conduct on the operation of the generating stations that is fundamental to the determination of whether the Crown had a duty
to consult. H20 and Resolute have unique perspectives to provide to the court to assist it in making this determination, which
are different in kind from the perspectives of the Minister and the OPA.

46      Furthermore, regardless of whether the issue of relief is adjourned, the determination of relief is linked to the court's
findings and to its basis for determining that there was a duty to consult, in the event it makes such a determination. H20 and
Resolute's interest in and contribution to the issue of relief cannot be easily disentangled from their interest in and contribution
to the court's determination of whether there was a duty to consult in the circumstances.

Would H20 and Resolute's involvement either prejudice or delay the determination of the rights of the parties to the
proceeding?

47      Grand Council submits that unrestricted participation by H20 and Resolute will cause further delays, extend and complicate
the proceedings with little to no corresponding benefit and cause the Grand Council to incur additional costs in expert and
legal fees.

48      H20 and Resolute have largely addressed the concern for delay by agreeing to abide by the same timetable as has been
agreed to by the parties.

49      However, there is no doubt that the participation of H20 and Resolute has the potential to increase the Grand Council's
costs, in so far as H20 and Resolute will provide further evidence, another factum and further submissions to which the Grand
Council will need to respond. Their participation also increases the Grand Council's exposure to a costs order.

What terms or conditions might be imposed to lessen any prejudice or delay?

     The Grand Council submits that, if leave to intervene is granted, the court should impose the following conditions:

(i) H20 and Resolute must be collectively represented by the same lawyers;

(ii) H20 and/or Resolute agree to, and will be bound by, the timetable consented to by the Grand Council, the Minister
and the OPA;

(iii) H20 and/or Resolute may only raise the issue of how they may be adversely impacted by the relief that the Grand
Council is seeking, and for further certainty, they may not include perspectives and arguments advanced by the Minister
and the OPA;

(iv) H20 and Resolute may file one common affidavit and one common factum;

(v) H20 and Resolute may make up to one hour of oral argument in the judicial review hearing;

(vi) H20 and Resolute shall not seek costs against the Grand Council but the Grand Council may seek costs against them;
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(vii) In the alternative, H20 shall not be able to seek costs and will not be liable for costs; and

(viii) H20 shall pay additional costs by any other party as a result of H20 and/or Resolute's intervention.

50      H20 and Resolute agree to abide by the timetable previously agreed to by the parties. They also agree to be represented
by one counsel and to provide one factum. They propose that they should otherwise have full participation rights.

51      Courts have set a variety of conditions on participation in order to reduce any added prejudice or delay, including:
adherence to timetables; a limit to the number of affidavits; a limit in the scope of the evidence to be put forward; limits to oral
and written argument both with respect to length and the issues to be addressed; collective representation by the same counsel;
no costs to be sought; and no liability for costs (see, for example, CanWest MediaWorks Inc. v. Canada (Attorney General),
2006 CarswellOnt 6809 (Ont. S.C.J.), Tanudjaja v. Canada (Attorney General), 2013 ONSC 1878 (Ont. S.C.J.)).

52      H20 and Resolute's agreement to abide by the same timetable goes some way towards addressing concerns with delay.
However, it does not answer the legitimate concern of the Grand Council that their participation will increase costs, except in
so far as H20 and Resolute have agreed to be represented by the same counsel and provide one factum.

53      It is possible to lessen the potential increase in costs by limiting the number of affidavits, restricting H20 and Resolute's
contribution to areas in which they have particular knowledge, expertise or experience, and avoiding any duplication of evidence
or arguments put forward by the Minister and the OPA.

54      While the Grand Council's concern about an increased exposure to costs is understandable, I am of the opinion that the
court that hears the application for judicial review will be in the best position to make a determination of costs. In particular,
the court will be in a position to determine whether H20 and Resolute's participation or contribution has been duplicative of
that of the Minister and the OPA.

Conclusion

55      H20 and Resolute are therefore granted leave to intervene as added parties on the following terms:

(i) they will adhere to the timetables agreed to by the Grand Council, the Minister and the OPA;

(ii) they will be represented by the same counsel;

(iii) they will collectively limit their evidence to no more than two affidavits;

(iv) they will limit their cross-examination on any affidavits to matters that are within their particular knowledge, experience
or expertise;

(v) they will provide one factum; and

(vi) their evidence, factum and oral argument will be limited to matters that are within their particular knowledge,
experience or expertise, and will not duplicate the evidence, arguments or perspectives advanced by the Minister and the
OPA.

56      The parties are encouraged to resolve the costs of this motion. If they are unable to do so, H20 and Resolute may provide
written submissions within 14 days. The other parties have 14 days within which to respond. The submissions will be no more
than 3 pages in length, plus a costs outline.

Motion granted.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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2015 CAF 33, 2015 FCA 33
Federal Court of Appeal

ViiV Healthcare ULC v. Teva Canada Ltd.

2015 CarswellNat 1965, 2015 CarswellNat 1966, 2015 CAF 33, 2015 FCA 33, 254 A.C.W.S. (3d) 761, 474 N.R. 199

ViiV Healthcare ULC, ViiV Healthcare UK Ltd and Glaxo Group Limited,
Appellants and Teva Canada Limited and The Minister of Health, Respondents

ViiV Healthcare ULC, ViiV Healthcare UK Ltd and Glaxo Group Limited,
Appellants and Apotex Inc and The Minister of Health, Respondents

David Stratas J.A.

Judgment: February 2, 2015
Docket: A-452-14, A-453-14

Counsel: David W. Aitken (written), Marcus Klee (written), Scott Beeser (written), for Respondent, Teva Canada Limited
H.B. Radomski (written), for Respondent, Apotex Inc.
Patrick Smith (written), Scott E. Foster (written), for Proposed Intervener, Canada's Research-Based Pharmaceutical Companies

Subject: Civil Practice and Procedure; Intellectual Property; Property
Headnote
Intellectual property --- Patents — Transfer of interest — Regulation of patented medicines (Notice of Compliance) —
Miscellaneous
Practice and procedure — Intervenors — Federal Court found that patent of appellants V ULC, V Ltd. and G Ltd. was not eligible
for inclusion in patent register — Canada's Research-Based Pharmaceutical Companies ("Association") asserted decision might
affect listing of 67 patents on patent register and several of patents were listed by member companies of Association —
Association was well aware of proceeding and issues in it — Association brought motion for leave to intervene in appeal —
Motion dismissed — Granting Association intervener status would not introduce different insights and perspectives into appeal
— Minister of Health was active participant in appeal as respondent and could speak to issue of 2006 legislative amendments
and Minister's 2007 Guidance Document — As for adverse consequences that Federal Court's decision would have on broader
innovative pharmaceutical industry, evidence of that was already in record — There was concern about Association's delay in
bringing motion and Association did not explain delay.
Civil practice and procedure --- Parties — Intervenors — Miscellaneous
Federal Court found that patent of appellants V ULC, V Ltd. and G Ltd. was not eligible for inclusion in patent register —
Canada's Research-Based Pharmaceutical Companies ("Association") asserted decision might affect listing of 67 patents on
patent register and several of patents were listed by member companies of Association — Association was well aware of
proceeding and issues in it — Association brought motion for leave to intervene in appeal — Motion dismissed — Granting
Association intervener status would not introduce different insights and perspectives into appeal — Minister of Health was
active participant in appeal as respondent and could speak to issue of 2006 legislative amendments and Minister's 2007 Guidance
Document — As for adverse consequences that Federal Court's decision would have on broader innovative pharmaceutical
industry, evidence of that was already in record — There was concern about Association's delay in bringing motion and
Association did not explain delay.

MOTION by pharmaceutical companies association for leave to intervene in appeal from decision that patent was not eligible
for inclusion in register.

David Stratas J.A.:
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1      Canada's Research-Based Pharmaceutical Companies (the "Association") moves for leave to intervene in this appeal.
The appeal is from the judgment of the Federal Court (per Justice Hughes): 2014 FC 328. The Federal Court found that the
appellants' patent was not eligible for inclusion in the Patent Register under the Patented Medicines (Notice of Compliance)
Regulations, SOR/93-133.

2      The Association says that the Federal Court's decision may affect the listing of 67 patents on the Patent Register. Several of
these patents were listed by member companies of the Association. It says that if the Federal Court's judgment is not set aside,
a patent claiming a single medicinal ingredient of a fixed-dose combination product will not be eligible to be listed under the
Regulations, with detrimental effects caused to the innovative pharmaceutical industry, the future development of fixed-dose
combinations, and the health of Canadians.

3      The Association asks for leave to intervene and "provide the court with brief written and short oral submissions about
the consequences that the decision under appeal will have on the broader innovative pharmaceutical industry." It also claims
to have insights on the 2006 amendments to the Regulations and the Minister of Health's 2007 Guidance Document, both of
which are relevant to the appeal.

4      Under Rule 109(2) of the Federal Courts Rules, SOR/98-106, and such cases as Canada (Attorney General) v. Pictou
Landing Band Council, 2014 FCA 21, 456 N.R. 365 (F.C.A.) at paragraph 11, a key consideration is whether the proposed
intervener will advance different and valuable insights and perspectives that will actually further the Court's determination of
the matter. If the proposed intervener's insights and perspectives are already reflected in the record before the Court or in the
submissions that the parties have made or are likely to make in the appeal, the motion for leave to intervene should be dismissed.

5      The Minister of Health is an active participant in this appeal as a respondent. She can speak to the issue of the 2006
amendments to the Regulations and the Minister's 2007 Guidance Document. The Association does not offer different and
valuable insights and perspectives on those matters.

6      As for the adverse consequences that the Federal Court's decision will have on the broader innovative pharmaceutical
industry, evidence of that is already in the record. In the Federal Court, the appellant ViiV Healthcare filed an affidavit on this
subject from the Association's Chief of Staff and Vice President. That affidavit appears in the Appeal Book filed on this appeal.
The Association's insights and perspectives on this issue are already before this Court. Accordingly, I am not persuaded that
granting the Association intervener status will introduce any different insights and perspectives into this appeal.

7      In reply, the Association points out certain amendments to the Regulations being contemplated. It says that these are in
response to the Federal Court's decision. In my view, the existing parties to the appeal are able to draw these amendments to
our attention and make submissions as to their relevance, if any.

8      Even if I were persuaded that granting the Association intervener status would introduce different insights and perspectives,
I would be concerned about the Association's delay in bringing this motion.

9      Having had an affidavit of one of its senior officers filed in the Federal Court, the Association was well aware of this
proceeding and the issues in it. The notice of appeal in this Court was filed on October 7, 2014. Soon after the filing of the
notice of appeal, the parties sought to expedite the appeal. This Court agreed that the appeal should be expedited and issued
an order expediting it. The Association filed its motion to intervene on January 13, 2015 after most of the memoranda of fact
and law had been filed.

10      One of the factors to consider on a motion such as this is its timeliness:

Is the proposed intervention inconsistent with the imperatives in Rule 3, namely securing "the just, most expeditious and
least expensive determination of every proceeding on its merits"? For example, some motions to intervene will be too late
and will disrupt the orderly progress of a matter. Others, even if not too late, by their nature may unduly complicate or
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protract the proceedings. Considerations such as these should now pervade the interpretation and application of procedural
rules: Hryniak v. Mauldin, 2014 SCC 7[[2014] 1 S.C.R. 87].

(Pictou, supra at paragraph 10.)

11      Quite aside from those considerations, the timeliness of a motion to intervene can shed light on the other factors to be
considered. Those really concerned about a proceeding, who have much to say about it, and who are concerned that no one else
will say it, proceed quickly. Here, that is not the case, and the Association has not explained its delay.

12      The respondents, Teva Canada Limited and Apotex Inc. opposed this motion and seek their costs.

13      Therefore, the Association's motion to intervene is dismissed with costs.
Motion dismissed.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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Federal Court of Appeal

Canada (Attorney General) v. Canadian Doctors for Refugee Care

2015 CarswellNat 246, 2015 CarswellNat 4818, 2015 CAF 34, 2015 FCA 34, 249 A.C.W.S. (3d) 764, 470 N.R. 167

Attorney General of Canada and Minister of Citizenship and Immigration,
Appellants and Canadian Doctors for Refugee Care, The Canadian Association

of Refugee Lawyers, Daniel Garcia Rodrigues, Hanif Ayubi and Justice for
Children and Youth, Respondents and Registered Nurses' Association of

Ontario and Canadian Association of Community Health Centres, Interveners

David Stratas J.A.

Judgment: February 2, 2015
Docket: A-407-14

Counsel: David Tyndale (written), Neeta Logsetty (written), Hillary Adams (written), for Appellants
Kim Stanton (written), Alison J. Gray (written), E. Bruce Mellett (written), for Proposed Inverveners, Women's Legal Education
and Action Fund Inc.

Subject: Civil Practice and Procedure; Constitutional; Family; Immigration; Public
Headnote
Constitutional law --- Procedure in constitutional challenges — Miscellaneous
Intervener — Canadian Doctors for Refugee Care successfully brought action attacking Orders in Council that enacted interim
federal health program for refugees under ss. 12 and 15 of Canadian Charter of Rights and Freedoms, on ground that they
drew distinction between classes of refugee claimants based on country of origin — Respondents appealed — Applicant was
Women's Legal Education and Action Fund, which had particular expertise regarding how women's experiences of inequality
were shaped by intersection of multiple prohibited grounds — No applicants in this case were women, but 51% of refugee
claimants in Canada were women — Applicant brought motion to seek leave to intervene — Motion dismissed — Applicant's
interest in case was purely jurisprudential, nothing more — Applicant wished to raise issues of gender, but issues of gender
were not present in this proceeding as framed — Outsider seeking admission to proceedings as intervener must take issues as
it finds them, not transform them or add to them — Thus, under Rule 109(2)(b) of Federal Courts Rules, proposed intervener
must show its potential contribution to advancement of issues on table, not how it will change issues on table.
Civil practice and procedure --- Parties — Intervenors — As party
Canadian Doctors for Refugee Care successfully brought action attacking Orders in Council that enacted interim federal health
program for refugees under ss. 12 and 15 of Canadian Charter of Rights and Freedoms, on ground that they drew distinction
between classes of refugee claimants based on country of origin — Respondents appealed — Applicant was Women's Legal
Education and Action Fund, which had particular expertise regarding how women's experiences of inequality were shaped by
intersection of multiple prohibited grounds — No applicants in this case were women, but 51% of refugee claimants in Canada
were women — Applicant brought motion to seek leave to intervene — Motion dismissed — Applicant's interest in case was
purely jurisprudential, nothing more — Applicant wished to raise issues of gender, but issues of gender were not present in
this proceeding as framed — Outsider seeking admission to proceedings as intervener must take issues as it finds them, not
transform them or add to them — Thus, under Rule 109(2)(b) of Federal Courts Rules, proposed intervener must show its
potential contribution to advancement of issues on table, not how it will change issues on table.

MOTION by intervener to seek leave to intervene in appeal.
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David Stratas J.A.:

1      The Women's Legal Education and Action Fund Inc. ("LEAF") seeks leave to intervene in this appeal.

2      The appeal is from the Federal Court's judgment (2014 FC 651 (F.C.)) that, among other things, declared Orders in Council
P.C. 2012-433 and P.C. 2012-945 inconsistent with section 12 of the Charter (the right against cruel and unusual treatment or
punishment) and section 15 of the Charter (the right to equality). The two Orders in Council enacted the Interim Federal Health
Program for refugees.

3      LEAF submits that if it is allowed to intervene, it will make useful, necessary, and valuable submissions on the section
15 issues.

A. The nature of this appeal and LEAF's intended contribution to it

4      When faced with a request for intervener status, the Court must first determine what is truly in issue in this appeal and
examine how the intervention relates to those issues.

5      On the section 15 issue, the appellant's notice of appeal simply states that the Federal Court erred. However, the reasons
of the Federal Court and the memorandum of fact and law filed by the appellant in this Court give us a clearer picture of the
section 15 issues.

6      In the Federal Court, the Canadian Doctors for Refugee Care, et al. attacked the Orders in Council under section 15 on
the ground that they draw a distinction between classes of refugee claimants based upon their country of origin. They said that
the Orders in Council provide a lower level of health insurance coverage to individuals coming from certain countries than to
those coming from others. As well, they said that the Orders in Council treat individuals who are lawfully in Canada for the
purpose of seeking protection differently from other legal residents in Canada who are provided with health insurance benefits
by the government. The Attorney General and the Minister of Citizenship and Immigration disagreed. The Federal Court found
substantially in favour of the Canadian Doctors For Refugee Care, et al. The Attorney General and the Minister of Citizenship
and Immigration now appeal.

7      LEAF alleges that this appeal raises important substantive equality questions under section 15 of the Charter including
"the gendered impacts of the 2012 changes to the Interim Federal Health Program, which creates a unique discriminatory effect
for refugee women."

8      More generally, LEAF suggests that this appeal raises general questions about how "laws and policies that create a
distinction among [certain] groups may [also] have a particularly adverse impact on people such as refugee women." Refugee
women may "experience greater and distinctive effects of inequality."

9      LEAF adds that it is well-placed to assist on these issues because it has "particular expertise regarding how women's
experiences of inequality are shaped by the intersection of multiple prohibited grounds." It can contribute on "the impact of
any approach to s. 15 analysis on refugee women who may not share all the characteristics of the individual respondents in this
case." And, for good measure, "[t]his is a critical perspective given that none of the applicants in this case were women, but 51%
of the refugee claimants in Canada are women." Finally, allowing LEAF to make submissions on the "gendered dimensions of
this appeal" will further "access to justice for refugee women."

10      More generally, LEAF submits that "[t]he way courts approach these issues affects how they evaluate Charter claims
and this in turn affects the protection of equality rights more broadly." As a result, LEAF "has an interest in this appeal and
the Charter issues it raises."

B. The test for intervention
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11      The traditional test is set out in cases such as Rothmans, Benson & Hedges Inc. v. Canada (Attorney General) (1989),
[1990] 1 F.C. 74 (Fed. T.D.) at paragraph 12, aff'd (1989), [1990] 1 F.C. 90 (Fed. C.A.). 74 and C.U.P.E. v. Canadian Airlines
International Ltd. (2000), [2010] 1 F.C.R. 226 (Fed. C.A.). However, some branches of that test pose conceptual problems and
leave out certain relevant considerations: Canada (Attorney General) v. Pictou Landing Band Council, 2014 FCA 21, 456 N.R.
365 (F.C.A.) at paragraphs 6-10.

12      The appellants exclusively invoke Pictou, while LEAF exclusively invokes the Rothmans, Benson & Hedges and Canadian
Airlines line of cases.

13      Pictou sets out a test that is phrased differently from the former test, but both tests essentially capture the same basic
idea — that the decision whether a party should be allowed to intervene is a discretionary one based on the criteria in Rule 109
and the general principles in Rule 3 of the Federal Courts Rules, SOR/98-106, the particular evidence on the motion, and the
nature of the proceeding before the Court.

14      In this particular case, I do not believe that the rival tests would achieve a different outcome. For the reasons I expressed
in Pictou, I do prefer the modification of the older Rothmans, Benson & Hedges and Canadian Airlines tests. Therefore, I shall
apply the test in Pictou.

15      The test is as follows:

I. Has the proposed intervener complied with the specific procedural requirements in Rule 109(2)? Is the evidence offered
in support detailed and well-particularized? If the answer to either of these questions is no, the Court cannot adequately
assess the remaining considerations and so it must deny intervener status. If the answer to both of these questions is yes,
the Court can adequately assess the remaining considerations and assess whether, on balance, intervener status should be
granted.

II. Does the proposed intervener have a genuine interest in the matter before the Court such that the Court can be assured
that the proposed intervener has the necessary knowledge, skills and resources and will dedicate them to the matter before
the Court?

III. In participating in this appeal in the way it proposes, will the proposed intervener advance different and valuable
insights and perspectives that will actually further the Court's determination of the matter?

IV. Is it in the interests of justice that intervention be permitted? For example, has the matter assumed such a public,
important and complex dimension that the Court needs to be exposed to perspectives beyond those offered by the particular
parties before the Court? Has the proposed intervener been involved in earlier proceedings in the matter?

V. Is the proposed intervention inconsistent with the imperatives in Rule 3, namely securing "the just, most expeditious and
least expensive determination of every proceeding on its merits"? Are there terms that should be attached to the intervention
that would advance the imperatives in Rule 3?

(Pictou, supra at paragraph 11.)

C. Applying the test for intervention

16      I acknowledge LEAF's helpful interventions in many cases, particularly in those concerning gender discrimination.

17      I also acknowledge that the reasons and judgment below have received public attention and that often in such cases,
"the matter [has] assumed such a public, important and complex dimension that the Court needs to be exposed to perspectives
beyond those offered by the particular parties before the Court": Pictou, supra at paragraph 11.
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18      But the new perspectives offered by a proposed intervener must be tied to an issue in the proceeding. Specifically Rule
109(2)(b) requires the proposed intervener to show how it will assist in the determination of a factual or legal issue related
to the proceeding.

19      Notices of application and notices of appeal serve to define the issues in a proceeding. Existing parties build their evidence
and submissions around those carefully defined issues. An outsider seeking admission to the proceedings as an intervener has
to take those issues as it finds them, not transform them or add to them. Thus, under Rule 109(2)(b) a proposed intervener must
show its potential contribution to the advancement of the issues on the table, not how it will change the issues on the table.

20      This, of course, is consistent with the approach of appellate courts to new issues. A party cannot raise a new issue in
circumstances where the factual record is not adequate to support it or where the factual record might have been different had
the issue been raised below: Cusson v. Quan, 2009 SCC 62, [2009] 3 S.C.R. 712 (S.C.C.); Sylvan Lake Golf & Tennis Club Ltd.
v. Performance Industries Ltd., 2002 SCC 19, [2002] 1 S.C.R. 678 (S.C.C.).

21      This is of special concern in Charter cases: MacKay v. Manitoba, [1989] 2 S.C.R. 357, 61 D.L.R. (4th) 385 (S.C.C.);
Christie v. British Columbia (Attorney General), 2007 SCC 21, [2007] 1 S.C.R. 873 (S.C.C.) at paragraph 28. The judgments
and reasons of courts in Charter cases can have the effect of removing or limiting areas of legislative and executive power. It
is most important, then, that those judgments and reasons be based on the issues defined in the originating document. Those
are the issues on which the parties have filed evidence and have tested. Those are the issues the parties have researched and
have written up in their memoranda of fact and law. In this Court, those are the issues the court and/or administrative decision-
maker below has decided in carefully considered reasons.

22      LEAF has not persuaded me that its proposed submissions are related to the defined issues in this proceeding. Nor has it
persuaded me that its submissions will assist this Court in determining the defined issues.

23      LEAF wishes to raise issues of gender. But issues of gender are not present in this proceeding as framed.

24      LEAF suggests that the Orders in Council have a "gendered impact." But that is a conclusion of fact that cannot be
assumed but rather must be based on evidence: Métis National Council of Women v. Canada (Attorney General), 2005 FC 230,
[2005] 4 F.C.R. 272 (F.C.), aff'd 2006 FCA 77, 348 N.R. 83 (F.C.A.). And this Court, in an appeal, cannot normally make
conclusions of fact.

25      I do understand the issue of intersectionality that LEAF would like to raise — the fact that in some section 15 cases the
intersection of multiple prohibited grounds can play an important role in the analysis. But intersectionality is a legal element
dependent on evidence. An appeal court cannot go into that issue unless there is a factual basis for it and unless the parties had
notice of the issue in the court below and had a full opportunity to adduce evidence relevant to it.

26      If intersectionality had been a live issue below, the parties might have adduced evidence on it. While there is some evidence
in the record pertaining to female refugees, more evidence might have been called in the Federal Court if intersectionality were
front and centre there.

27      Aside from the foregoing, I note that LEAF's motion for intervention is late.

28      In my experience, those who have a valuable perspective to offer to an appeal court jump off the starting blocks when they
hear the starter's pistol. Keen for their important viewpoint to be heard, soon after the notice of appeal is filed, they move quickly.

29      In this case, the appellants have filed their memorandum and the respondents' memoranda are imminent. The judgment and
reasons of the Federal Court, released seven months ago, attracted great attention, but only now does LEAF apply to intervene.
LEAF has not explained the delay. Here, LEAF's admission to the appeal and its filing of a memorandum would mean that the
parties would have to respond in extra memoranda — an avoidable consequence if LEAF had proceeded faster.
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30      Finally, LEAF's interest in this case is purely jurisprudential, nothing more. At points in its written submissions, it stressed
that cases that do not involve gender equality can affect the gender equality jurisprudence. I accept that. But that sort of interest
— merely a jurisprudential interest — is insufficient to intervene. It would be like admitting a pharmaceutical company into
a case involving patents simply because it has patents and is very interested in the development of the jurisprudence. That we
do not do: Canadian Airlines, supra at paragraph 11.

31      I dismiss the motion to intervene.
Motion dismissed.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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Part 1 
Foundational Rules 

Division 1 
Purpose and Intention of These Rules 

What these rules do 
1.1(1)  These rules govern the practice and procedure in 

 (a) the Court of Queen’s Bench of Alberta, and 

 (b) the Court of Appeal of Alberta. 

(2)  These rules also govern all persons who come to the Court for 
resolution of a claim, whether the person is a self-represented 
litigant or is represented by a lawyer. 

Purpose and intention of these rules 
1.2(1)  The purpose of these rules is to provide a means by which 
claims can be fairly and justly resolved in or by a court process in a 
timely and cost-effective way. 

(2)  In particular, these rules are intended to be used 

 (a) to identify the real issues in dispute, 

 (b) to facilitate the quickest means of resolving a claim at the 
least expense, 

 (c) to encourage the parties to resolve the claim themselves, 
by agreement, with or without assistance, as early in the 
process as practicable, 

 (d) to oblige the parties to communicate honestly, openly and 
in a timely way, and 

 (e) to provide an effective, efficient and credible system of 
remedies and sanctions to enforce these rules and orders 
and judgments. 

(3)  To achieve the purpose and intention of these rules the parties 
must, jointly and individually during an action, 

 (a) identify or make an application to identify the real issues 
in dispute and facilitate the quickest means of resolving 
the claim at the least expense, 

 (b) periodically evaluate dispute resolution process 
alternatives to a full trial, with or without assistance from 
the Court, 
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 (c) refrain from filing applications or taking proceedings that 
do not further the purpose and intention of these rules, and 

 (d) when using publicly funded Court resources, use them 
effectively. 

(4)  The intention of these rules is that the Court, when exercising a 
discretion to grant a remedy or impose a sanction, will grant or 
impose a remedy or sanction proportional to the reason for granting 
or imposing it. 

Division 2 
Authority of the Court 

General authority of the Court to provide remedies 
1.3(1)  The Court may do either or both of the following: 

 (a) give any relief or remedy described or referred to in the 
Judicature Act; 

 (b) give any relief or remedy described or referred to in or 
under these rules or any enactment. 

(2)  A remedy may be granted by the Court whether or not it is 
claimed or sought in an action. 

Procedural orders 
1.4(1)  To implement and advance the purpose and intention of 
these rules described in rule 1.2 the Court may, subject to any 
specific provision of these rules, make any order with respect to 
practice or procedure, or both, in an action, application or 
proceeding before the Court. 

(2)  Without limiting subrule (1), and in addition to any specific 
authority the Court has under these rules, the Court may, unless 
specifically limited by these rules, do one or more of the following: 

 (a) grant, refuse or dismiss an application or proceeding; 

 (b) set aside any process exercised or purportedly exercised 
under these rules that is 

 (i) contrary to law, 

 (ii) an abuse of process, or 

 (iii) for an improper purpose; 


	I. overview
	1. The Perpetual Energy Defendants0F  oppose the applications to intervene—brought almost two years after the Action began and on the eve of a summary dismissal application.
	2. This is a private, non-constitutional, dispute at first instance. After two years of litigation, only the BIA Claim remains. The subject matter of the remaining claim involves narrow issues of fact and law: was the Asset Transaction at arm's length...
	3. The BIA Claim does not seek to set aside the Aggregate Transaction. Yet the Proposed Intervenors now ask this Court to address a wide policy challenge to the Aggregate Transaction as a whole. That is not what this Action is about.
	4. Permission to intervene in purely private disputes should rarely be granted, particularly at first instance. Trials must remain manageable. Unlike appellate courts, trial courts are less well equipped to limit and control intervenors. At trial, the...
	5. The Proposed Intervenors' presence is not needed for this Court to properly decide the matter. The Trustee represents the interests of the estate's stakeholders, including creditors. The Trustee is an officer of the Court—the Court should have conf...
	6. The Proposed Interventions seek to widen the lis between the parties. They seek to litigate matters not pleaded in the Trustee SOC and to introduce new evidence. And they seek to transform the Court into a political arena by advocating for a regula...

	II. facts
	A. Background
	7. The background is set out in the Reasons and the evidence before Justice Nixon on the two summary dismissal applications.
	8. On March 23, 2018, Sequoia assigned itself into bankruptcy.1F  On August 2, 2018, the Trustee commenced this Action2F  and applied for the relief in the Trustee SOC.3F
	9. On August 27, 2018, the Defendants filed Statements of Defence, applied to resolve particular questions and to stay the Plaintiff's application, and filed the first Summary Dismissal Applications.4F
	10. The first Summary Dismissal Applications were heard on November 8 and 9, 2018, and December 17, 2018.  On May 23, 2019, Justice Nixon invited further submissions from the parties on the impact of the Supreme Court of Canada's decision in Orphan We...
	11. Justice Nixon struck or dismissed all claims except for the BIA Claim as against the Perpetual Energy Defendants.7F
	12. In February 2020, the Court scheduled four applications for June 22-24, 2020, which were rescheduled in June to July 28-30, 2020. On February 25, 2020, the Perpetual Energy Defendants filed a second application for summary dismissal (the Second Su...

	B. The applications to intervene
	13. On June 16, 2020, after waiting over two years since the Trustee was appointed and almost two years into this lawsuit, counsel for the Orphan Well Association (the OWA) wrote to the Court, without advance notice to the Defendants, advising that th...
	14. On June 30, 2020, the OWA sent to the Defendants an unfiled application for permission to intervene (the OWA Application) and an unsworn supporting affidavit. The OWA Application seeks an order granting the OWA permission to intervene "with the ri...
	(a) The interaction between s. 96 of the BIA and the regulatory obligations with regard to Redwater—specifically, whether the existence of a regulatory obligation, compliance with which would render a company insolvent, can be considered a liability t...
	(b) The determination of whether parties are non-arm's length for the purposes of s. 96 of the BIA in circumstances where they entered into multiple, sequential transactions with a stated purpose to avoid AROs; and
	(c) The impact of such transactions on the OWA and how they "threaten the integrity of the regulatory system".10F
	15. CNRL, Cenovus, and Torxen (collectively, the Industry Applicants) applied to intervene on July 14, 2020, and amended their application on July 15 (the Industry Applicants Application). The Industry Applicants seek an order granting them permission...
	(a) "The Transactions' significant and material departure from industry standards;"11F
	(b) "The apprehension of industry members in permitting the purposeful evasion of abandonment and reclamation obligations through multiple, sequential, transactions, concluded by insolvency;"12F
	(c) "Private industry's understanding of the interplay between section 96 of the BIA and the regulatory obligations of Alberta's regulatory regime, as well as the developed and evolving business practices in accordance with these interpretations;"13F ...
	(d) "The direct and indirect impacts of tolerating the Transactions upon the OWA, the Levy, and Alberta's regulatory regime, as well as the immediate and long-term consequences to private industry."14F
	16. Six municipalities (the Municipalities) applied to intervene:
	(a) The Municipal District of Opportunity No. 17 (Opportunity) and Lamont County (Lamont) applied to intervene on July 13, 2020 (the Opportunity/Lamont Application); and
	(b) The County of Two Hills No. 21 (Two Hills), Clearwater County (Clearwater), County of Minburn No. 27 (Minburn) and County of Camrose (Camrose) applied to intervene on July 13, 2020 (the Counties Application; together the Municipalities Application...

	17. The Municipalities Applications seek an order granting the Municipalities permission to intervene but do not specify any topics they propose to address. Instead, they seek to introduce evidence.15F


	III. issues
	18. There are two issues:
	(a) Should the Court permit the Proposed Intervenors to intervene?
	(b) If so, on what terms and conditions?


	IV. argument
	A. The test to intervene
	19. The Perpetual Energy Defendants agree with the OWA that "the starting point of the Court's analysis is a two-part test: the Court must first consider the subject matter of the proceeding, and then determine the proposed intervenor's interest in th...
	20. In considering the second part of that two-part test, the Court must consider:
	(a) whether the intervenor's interests will be directly and significantly affected by the outcome of the proceedings; and
	(b) whether the intervenor will provide some expertise or fresh perspective on the subject matter that will be helpful in resolving the matter.17F
	21. Both requirements must be met to satisfy the second branch of the test. Simply establishing an affected interest in the outcome is not enough to grant leave; the proposed intervenor must also provide a unique perspective or expertise to the subjec...
	22. Even if the proposed intervenor has an affected interest and a unique perspective or expertise, the Court should also consider whether intervenor status should be denied on the basis that:
	(a) the intervenor's presence is unnecessary for the Court to properly decide the matter;
	(b) the intervention will delay the proceedings;
	(c) there will be prejudice to the parties if the intervention is granted;
	(d) the intervention will widen the lis between the parties; and/or
	(e) the intervention will transform the Court into a "political arena".19F
	23. In applying the test and considering these factors, the Court should bear in mind some general principles of intervention.
	24. First, the power to allow intervenors is discretionary and should be exercised sparingly.20F
	25. Second, the purpose of intervention is to present the Court with submissions which are useful and different from the perspective of a non-party who has a special interest of particular expertise in the subject-matter of the proceeding.21F  The foc...
	26. Third, intervention in private disputes at first instance is extraordinary and rarely permitted.22F  Where courts have allowed intervenors, it is usually because the intervenor will "add significantly to complex constitutional issues".23F  In cons...
	27. Fourth, appellate courts are more willing to consider intervenor applications than trial courts. As the Court of Appeal explained in Papaschase Indian Band No 136 v Canada (Attorney General):
	28. Fifth, it is not sufficient for the proposed intervenor's interest to be a mere curiosity, an intellectual interest, a policy-based concern, a personal interest or a jurisprudential interest.27F  In particular, the Court of Appeal has expressly he...
	29. Sixth, regard must be had to the existing participants.29F  In Stewart Estate v 1088294 Alberta Ltd, for example, the proposed intervenor sought to make submissions on matters such as the doctrine of stare decisis, the interpretation of the partie...
	30. In short, intervenors cannot simply pile onto the submissions of an existing party. If the parties are represented by competent counsel who are well-versed in the relevant law, and if some of those parties are aligned in interest with the proposed...
	31. Seventh, the proposed intervenor's interest and expertise must "intersect" with the subject matter of the Action.  The Court of Appeal, in dismissing Mr. Darby's attempt to intervene in the appeal proceedings from this Court's decision striking or...
	32. Similarly, even if the proposed intervenor has a unique perspective, its perspective needs to be connected to the legal arguments it intends to make on the subject matter of the proceeding. In Prophet River First Nation v Canada (Attorney General)...
	33. Lastly, and of particular importance to this case, the Court must consider whether the proposed intervenors will widen the lis between the parties by introducing new considerations and broadening the proceeding beyond what the parties envisioned.3...

	B. The "subject matter" of the proceeding
	34. The first part of the test is to ask: what is the subject matter of the proceeding?
	35. The answer is clear and provides the framework for the analysis that follows: this is a private dispute about whether the Asset Transaction should be void as against the Trustee as a transfer at undervalue pursuant to s. 96 of the BIA.
	36. The allegations in the Trustee SOC are specific and limited. After describing the background and the relevant contracts—including the Aggregate Transaction, or what the OWA and Industry Applicants refer to as the "Transactions"—the BIA Claim is st...
	21. The Asset Transaction constituted a transfer at undervalue within the meaning of the BIA, including sections 2 and 96.
	22. The Asset Transaction:
	22.1 was a disposition of property for which the consideration received by PEOC was conspicuously less than the fair market value of the consideration given by PEOC,...
	22.2.  was entered into between PEOC and POT in circumstances where:
	…
	22.2.4:  PEOC, PEI, POC, POT and Rose were not dealing at arm's length…
	22.3. occurred in October 2016, less than 5 years before Sequoia filed the NOI…
	22.4  was entered into while PEOC was insolvent, alternatively rendered PEOC insolvent.
	23.  Pursuant to s. 96 of the BIA:
	23.1.  the Asset Transaction is void as against the Trustee; or
	23.2  the Trustee is entitled to judgment against PEI, POC, POT and Rose for the difference between the value of the consideration received by PEOC and the value of the consideration given by PEOC in the Asset Transaction.
	37. The lis—the controversy or dispute—in this Action is limited: only the BIA Claim remains. The BIA Claim seeks to set aside the Asset Transaction, not the Aggregate Transaction or any other transaction. It turns on three elements of s. 96: whether ...
	38. This Court concluded that the determination of the arm's length issue will turn on the credibility of witnesses directly involved in the Asset Transaction.38F  It will not be based on broad policy-based concerns or the impact that this lawsuit mig...
	39. The value and insolvency issues are also fact dependent—the value of the consideration given and received by PEOC under the Aggregate Transaction, and whether PEOC was insolvent at the time of the Asset Transaction or rendered insolvent by it.

	C. The Proposed Intervenors' "interest" in the subject matter of the proceeding
	40. The second part of the test is to determine the Proposed Intervenors' interest in the subject matter of the proceeding.
	41. The overarching, essential requirement for intervenor status is that the non-party must have an interest in the subject matter of the proceeding. The Proposed Intervenors do not have such an interest. Their reasons for seeking to intervene do not ...
	42. This is a purely private dispute. There are no public policy issues and no constitutional issues. The only remaining issue is whether the Asset Transaction was a transfer at undervalue within the meaning of s. 96 of the BIA.
	43. The Proposed Intervenors were not parties to or in any way involved with the Asset Transaction. They have no interest in whether PEOC was insolvent on October 1, 2016, or rendered insolvent by the Asset Transaction, whether the consideration of th...
	44. Simply put, the Proposed Intervenors have no interest in the subject matter of this dispute. Or as stated by the Court of Appeal when Mr. Darby sought to intervene in the appeal, claiming his interest was in his reputation: "there is no intersecti...
	45. Moreover, beyond their bald assertions and speculations, they provided no evidence that they will be directly and significantly affected by the outcome of this decision and they have no special expertise or perspective that would assist the Court ...
	1. Not directly and significantly affected by the outcome

	46. As explained above, the first (necessary but not sufficient) requirement when considering an intervenor's interest in the subject matter is that the non-party must be "directly and significantly" affected by the outcome of the proceedings.40F  The...
	47. The OWA claims that "allowing the Transactions to stand will by itself increase the burden on the OWA and its members by approximately 30%".41F  The Industry Applicants also propose to address "the direct and indirect impacts of tolerating the Tra...
	48. The interests of the OWA and the Industry Applicants are indirect and speculative at best. They assume that if the Aggregate Transaction is not set aside, the Trustee will be unable to sell the Goodyear Assets (which it hasn't even tried to do44F ...
	49. It also has no connection to the subject-matter of this lawsuit. The indirect impact, if any, of this Court's decision on the OWA, and then in turn the further indirect impact, if any, on the Industry Applicants, is irrelevant to the Court's inter...
	50. The OWA also states that any increase of the Levy as a result of this Action is "dwarfed by the precedent this Court would create",45F  and that "allowing the Transactions to stand has the possibility of threatening the entire Regulatory Regime an...
	51. The Industry Applicants also claim an interest in the subject matter of the BIA Claim on the basis that the "Transactions" allow PEOC to escape ROFR requirements, "which conflict with the industry's understanding of these standard contractual prov...
	52. The Municipalities' primary interest in this litigation is based on the notion that their claim, provable in Sequoia's bankruptcy, is less likely to be paid if the BIA Claim is unsuccessful. The Industry Applicants also make the same argument as c...
	53. As Houlden & Morawetz state in their leading insolvency text:
	The interests of unsecured creditors are sufficiently protected and advanced by the trustee in bankruptcy, through the participation of the inspectors and any observers and in consultation with the Superintendent; hence an unsecured creditor of a bank...
	54. The whole point of the BIA is a regime whereby the creditors of the estate will pursue their claims by collective action through the Trustee,50F  avoiding the need for creditors to join in actions.
	55. As in the Court of Appeal's decision on Mr. Darby's application to intervene,51F  the Proposed Intervenors' interests will be fully protected by the Trustee, who is a party and takes instructions from the inspectors: three of which represent indus...
	56. Even if the Proposed Intervenors can establish that they will be directly and adversely affected by the outcome, which they have not, that is not enough. If non-parties could intervene simply because they have affected interests, the number of pot...
	2. No special expertise or perspective on the subject matter

	57. The second requirement is whether the proposed intervenor will provide some special experience or fresh perspective on the subject matter of the proceeding.
	58. The OWA and the Industry Applicants have areas of expertise, but not on the subject matter of the dispute—whether the elements of the BIA Claim are satisfied to set aside the Asset Transaction. On that, the Proposed Intervenors have no relevant ex...
	59. The OWA proposes to make submissions on the interaction between s. 96 and the regulatory obligations with regard to Redwater.53F  While the OWA participated in Redwater, this is unhelpful as "the legal arguments it wishes to advance are unconnecte...
	60. The Industry Applicants propose to make submissions, like the OWA, on the "interplay between section 96 and the regulatory obligations of Alberta's regulatory regime."57F  The Industry Applicants have no specific expertise regarding s. 96. The dif...
	61. As the BC Court of Appeal held in Canadian Broadcasting Corp v Luo:
	62. The Industry Applicants cite Ecojustice as authority for granting intervention to industry participants "because they depend on the economic success of the oil and gas industry in Alberta."59F  However, this case is markedly different from Ecojust...
	63. The OWA also proposes to make submissions on the determination of whether the parties were at arm's length for the purposes of s. 96.62F  It is inconceivable that the OWA could claim any special expertise regarding arm's length under s. 96. Furthe...
	64. This Court did not summarily dismiss the BIA claim because it found that the determination of the arm's length issue will turn on the credibility of witnesses who were directly involved in the negotiation of the Asset Transaction.63F  The OWA has ...
	65. The Industry Applicants also propose to make submissions regarding the Aggregate Transaction's "significant and material departure from industry standards"64F  and the "evolving business practices".65F  Industry standards and business practices ar...

	D. Consideration of the other factors
	1. Widening the lis – the OWA and the Industry Applicants attack the "Transactions"
	66. The OWA and the Industry Applicants assert that their intervention will not widen the lis between the parties,66F  yet both focus their request to intervene on "the Transactions" (that is, the Aggregate Transaction).67F  For example:
	(a) The OWA asserts that:
	(i) "allowing the Transactions to stand has the possibility of threatening the entire Regulatory Regime";68F
	(ii) "the OWA will face significant harm if the Transactions are not declared void";69F  and
	(iii) "[i]f the Transactions are not declared void, most of the associated costs with the abandonment and reclamation of the Goodyear Assets will be borne by the OWA and ultimately other members of industry".70F
	(a) Likewise, the Industry Applicants assert that:

	(i) issues would arise if "the Transactions are permitted to endure without scrutiny under the [BIA]";71F
	(ii) they propose to make submissions on "[t]he Transactions' significant and material departure from industry standards";72F  and
	(iii) "[i]f the Transactions are allowed to proceed, the Applicants will collectively be responsible for paying an increased Levy of approximately $54,500,000".73F

	67. This demonstrates beyond doubt that the OWA and the Industry Applicants seek to widen the lis to argue about the Aggregate Transaction. The Trustee SOC requests an order "setting aside Asset Transaction [sic] and declaring the Asset Transaction vo...
	68. There is a good reason that the Trustee did not challenge the Aggregate Transaction—it would have immediately exposed a fatal flaw in the s. 96 claim since the parties to the Aggregate Transaction were patently acting at arm's length and the Aggre...
	2. The OWA and the Industry Applicants' seek to transform the Court into a "political arena"

	69. If the Proposed Intervenors are allowed to intervene, it will turn this private dispute before the Court into a political arena. Their intervention would hinder the resolution of this dispute by diverting the Court's attention (and the parties' re...
	70. The OWA and the Industry Applicants seek to argue the Aggregate Transaction should be set aside because of the alleged indirect impact it has on the OWA (and, even more indirectly, on the Industry Applicants), and the supposed threat to the integr...
	71. Ms. Rose's Brief sets out in detail why the OWA is not a proper intervenor, including that it is not a regulator and the inappropriateness of it making submissions regarding the regulatory regime. The Perpetual Energy Defendants adopt those argume...
	72. In any event, these are issues for the Legislature and the AER to resolve, not the Court. As Justice Nixon observed:
	73. The Proposed Intervenors are in the wrong forum. In substance, they are asking this Court to assume the role of the Legislature to fill what the Proposed Intervenors perceive is a gap in the regulatory regime. The submissions they wish to make are...
	74. For example, the Industry Applicants' proposed submissions include "[t]he direct and indirect impacts of tolerating the Transactions upon the OWA, the Levy, and Alberta's regulatory regime".80F  Cenovus' affiant states that "the Court's determinat...
	75. These are not matters for the Court to resolve in this Action. Even if there is a perceived gap in the regulatory regime, only the Legislature or the AER are properly suited to consider the polycentric policy factors involved to amend a complex re...
	76. The Proposed Intervenors' floodgate arguments are also irrelevant and without merit. It is speculative at best to assume, as the Industry Applicants do, that "other industry members may be compelled to implement similar strategies"83F  (especially...
	3. More widening the lis – the Proposed Intervenors want to take the litigation away from the Parties

	77. Intervenors cannot "take the litigation away" from the parties,85F  yet both the OWA and the Industry Applicants make arguments that go beyond what the Trustee has alleged, thus widening the lis.
	78. First, the OWA and the Industry Applicants allege motivations to the Perpetual Energy Defendants in negotiating and agreeing to the Aggregate Transaction.
	79. The OWA attributes intent to the Perpetual Energy Defendants that the Trustee does not, claiming, among other things, that "the Transactions appear to have been concluded for the express purpose of avoiding municipal taxes, and shedding abandonmen...
	80. Similarly, the Industry Applicants seek to make submissions about "the apprehension of industry members in permitting the purposeful evasion of abandonment and reclamation obligations through multiple, sequential, transactions, concluded by insolv...
	81. Second, the Industry Applicants seek to argue that the "Transactions are a significant and material departure from industry standards."93F  The Trustee SOC does not make such an allegation. Nor is it an element of the BIA Claim.
	82. The Municipalities also stray into changing the lis between the parties. For example, the Counties' Brief states, incorrectly, that a consideration in the BIA Claim is "whether there was an intent to defraud, defeat or delay a creditor."94F  This ...
	83. These issues simply aren't on the table. They also ignore the evidence before the Court regarding the Defendants' reasons and motivations for the Asset Transaction, set out in Ms. Rose's Brief.95F
	4. The Municipalities are not necessary – explaining the Municipal Government Act and how the tax structure works

	84. The Counties' Brief states: "the s. 96 issue, itself, is one for the Trustee alone and the Municipalities would not become involved in the Lis between the parties to the action."96F  That in itself is fatal to their applications.
	85. The Municipalities Applications do not set out the issues on which they seek to intervene or the topics they seek to address.
	86. Their written submissions state they will "assist the court in coming to a more fulsome understanding of how the taxing structure works"97F  and cite provisions of the Municipal Government Act regarding such things as the creation of a tax debt an...
	87. The Trustee, the Perpetual Energy Defendants and this Court accept that taxes can constitute debts. This is not an issue before this Court. No expertise is required.
	5. The Municipalities seek to introduce immaterial evidence

	88. The Municipalities' primary reason for seeking intervention appears to be to introduce evidence on the basis that they are "in the best position to provide evidence with respect to the taxes owing… as well as the timing of any agreement to defer t...
	89. It is inappropriate for a non-party to be given the opportunity to introduce evidence on an element of the Plaintiff's claim. The Plaintiff, not non-parties, must prove its case. As Two Hills, Clearwater, Minburn and Camrose state: "it is the Trus...
	90. The property taxes listed in the Counties Application as in arrears "[a]s of the date of this application"105F  are irrelevant. The relevant issue is the 2016 property taxes levied at the time of the Asset Transaction, and whether those taxes have...
	91. While three Municipalities have tendered evidence regarding 2016 taxes, their evidence is unhelpful because they did not identify the taxes they levied on PEOC in respect of the 2016 taxation year with the Goodyear Assets that formed part of the A...
	92. This Court already found "the relevant outstanding municipal property tax to be in the amount of $1,560,890.123F  That is the sum of the balance outstanding of 2016 municipal taxes related to the Goodyear Assets owed to Opportunity ($927,491, as a...
	93. In any event, the Asset Transaction did not affect the Municipalities and setting aside the Asset Transaction will not improve the situation for the Municipalities. PEOC/Sequoia was the assessed taxpayer for the Goodyear Assets before and after th...
	94. It is also telling that the Municipalities, without supporting evidence, appear to take issue with uncontradicted facts:
	(a) they assert that there is an "inability to sell a number of wells and associated facilities and pipelines in the sale process commenced by the Trustee."126F  The Trustee's evidence is that it has not even attempted to sell the Goodyear Assets.127F
	(b) they assert that "a substantial portion" of Sequoia's assets will not be sold despite the Trustee's "extensive marketing efforts".128F  There have been no marketing efforts.129F
	(c) They assert the Goodyear Assets were "unproductive"130F  notwithstanding that production from those assets was approximately 35 MMcf/d at the time of the Asset Transaction.131F

	95. While not justifying intervention, there is one aspect of the Municipalities' evidence that is relevant. Opportunity and Lamont provided detailed tax rolls (the other municipalities did not). That evidence shows that the Goodyear Assets within tho...
	96. It is also telling that the Municipalities do not seek to intervene on the issue of the Goodyear Assets' assessed value, even though the value of the assets is relevant to the BIA Claim. Otherwise, on relevant issues still before this Court, the M...
	6. The Proposed Intervenors delayed seeking intervention

	97. Waiting two years before seeking to intervene is inexcusable.
	98. As the Federal Court of Appeal explained in ViiV Healthcare ULC v Teva Canada Ltd,132F  timeliness is key:
	99. In another case, "several months delay"134F  was a significant consideration militating against granting permission to intervene.
	100. The Proposed Intervenors have been well aware of this Action and the issues it involves since the inception of the lawsuit:
	(a) the OWA knew about the Aggregate Transaction and the Asset Transaction when Sequoia filed its Notice of Intention to Make a Proposal in March 2018—five months before the Trustee filed its Statement of Claim—and "sought additional information" from...
	(b) two of the three Industry Applicants have an officer acting as a director of the OWA;
	(c) Opportunity and Lamont have "always…. support[ed] the Trustee's action",136F  and its Brief concedes: "Lamont and Opportunity acknowledge they were aware of this action soon after it was commenced by the Trustee;"137F
	(d) counsel for Two Hills, Clearwater, Minburn and Camrose advised the Court at the Case Management Meeting on July 14, 2020 that they have "certainly" been "aware" of this Action and the BIA Claim since its inception; and
	(e) two of the three Industry Applicants have an officer acting as an inspector of the estate—not only did they know about this lawsuit; they approved it.138F

	101. Despite that knowledge, and the Proposed Intervenors' alleged keen interest in the outcome of this litigation, the OWA waited until June 16, 2020, to give notice of its intention to intervene and did not send the Defendants the OWA Application un...
	102. Delay is especially a factor militating against intervention when the delay goes unexplained.139F  The Proposed Intervenors have not explained their delay—other than to complain that they did not like the result of this Court's decision striking ...
	7. Interventions will cause further delay and prejudice the Defendants

	103. Delay weighs against permitting intervention.140F
	104. Intervention by any of the Proposed Intervenors would compound the costs and complexity of this already expensive and protracted litigation. This Action has been outstanding for nearly two years, over which the Defendants have collectively incurr...
	105. Both the Defendants and the Trustee have expressed the urgency of this dispute and the need for a quick resolution.143F
	106. Since the Trustee commenced this Action, oil and gas prices have declined dramatically, the COVID-19 pandemic has severely impacted all energy participants, and the Perpetual Energy Defendants' business has suffered.144F

	E. Intervention in the Security for Costs Application
	107. The Industry Applicants amended their application and now seek to intervene in the Security for Costs Application. Their stated reason is "to require the Trustee to post security for costs… will prevent the continuance of the BIA Claim."145F
	108. There is no evidence to support this assertion. If there was any truth to that, presumably the Trustee would have presented that evidence. It did not. When the Court of Appeal ordered the Trustee to post $240,000 in security for costs, it did. In...

	F. If any of the applications are granted, what are the terms and conditions of the intervention?
	109. If the Court grants any of the Proposed Intervenors permission to intervene, then the Perpetual Energy Defendants propose the following terms and conditions:
	(a) intervention is limited to the Second Summary Dismissal Application—not the costs applications, the Security for Costs Application, or the balance of the Action;
	(b) written submissions limited to 10 pages per separately represented intervenor with the Perpetual Energy Defendants having a right to provide responding written submissions;
	(c) oral submissions limited to 15 minutes per separately represented intervenor;
	(d) all submissions must be limited to the specific topics for which permission is granted; and
	(e) the intervenors take the evidentiary record as is.



	V. relief sought
	110. The Perpetual Energy Defendants seek an order:
	(a) dismissing the Intervenor Applications;
	(b) granting costs against the Proposed Intervenors; and
	(c) such further and other relief as the Court deems appropriate.

	July 17, 2020
	RESPECTFULLY SUBMITTED.
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