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PAUL J. DARBY, sworn, questioned by Mr. McDonald: 

Q. MR. MCDONALD: State your name, please, sir. 

22 A. Paul Darby. 

23 Q. Mr. Darby, have you taken an oath to tell the truth in 

24 this questioning this morning? 

25 A. Yes. 

26 Q. You understand that I'm questioning you on an affidavit 

27 that you swore in these proceedings on August 2, 2018? 
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1 A. Yes. 

2 Q. And did you understand that this questioning relates to 

3 

4 

5 

two defendants' applications; that is, two on behalf of 

Ms. Rose, and two on behalf of the Perpetual 

defendants? 

6 A. Yes. 

7 Q. And you've read those applications? 

8 A. Yes. 

9 Q. During the course of this questioning, I will use some 

10 

11 

12 

abbreviations and defined terms. I'll try to use the 

ones that you have used in your affidavit. If I do 

that, will you understand what I mean? 

13 A. We' 11 see when you ref er to them. 

14 Q. Okay. Well, if you don't understand, will you let me 

15 know? 

16 A. Yes. 

17 Q. One defined term that I know I'm not going to follow, 

18 

19 

20 

21 

because I always refer to the company Perpetual Energy 

Inc., is "Perpetual . 11 So I know you have referred to 

it as II PEI. " I' 11 either ref er to it as II PEI II or 

"Perpetual." Will you understand that? 

22 A. Yes. 

23 Q. What position do you hold with PricewaterhouseCoopers 

24 Inc.? 

25 A. Senior vice president. 

26 Q. And how long have you held that position? 

27 A. Approximately eight years. 

·7 
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1 Q. Okay. I see from paragraph 1 of your affidavit that 

2 you are a chartered accountant? 

3 A. That's correct. 

4 Q. When did you become a chartered accountant? 

5 A. Approximately 18 years ago. 

6 Q. Sometime around 2000? 

7 A. (No audible response). 

8 Q. You have to answer out loud. 

9 A. Samet i me around 2000. I'd have to look at the 

10 certificate on my wall to tell you. 

11 Q. Okay. You also say at paragraph 1 that you're a 

12 licenced insolvency trustee; is that right? 

13 A. That is correct. 

14 Q. And when did you become a licenced insolvency trustee? 

15 A. Sometime prior to 2010. 

16 Q. Within a year or two prior to that or closer to 2000? 

17 A. Closer to 2010. 

18 Q. Okay. Do you have any other professi anal 

19 qualifications? 

20 A. No. 

21 Q. What education do you have? 

22 A. Bachelor of Commerce. 

23 Q. From where and when? 

24 A. University of Calgary, 1997. 

25 Q. I'm showing you a copy of your CV from the PwC website. 

26 Is that your current CV? 

27 A. The one that's posted on the website. 

//Ji? 
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1 

2 

3 

4 

5 

6 

5 

MR. MCDONALD: Okay. Can we mark that as the 

first exhibit, please. 

EXHIBIT 1 - A copy of Mr. Darby's CV 

from the PwC website 

Q. MR. MCDONALD: I take it you are not a qualified 

business valuator; is that correct? 

7 A. I do not have a CBV, if that's what you're asking. 

8 Q. Sorry, CVV, is that what you said? 

9 A. Certified business valuator. 

10 Q. Okay. Are you an expert in the calculation of asset 

11 retirement obligations? 

12 A. Can you define "expert"? 

13 Q. Someone who, by education and training or formal 

14 

15 

16 

A. 

qualifications, has developed an expertise in the area. 

Is there an education expertise of an asset retirement 

obligation expert? 

17 Q. Well, I'm asking the questions. If you're able to 

18 

19 

answer it, go ahead. If you're not able to answer it, 

don't answer it. 

20 A. Your statement that an expert is someone who has been 

21 trained in it, clarify "training." 

22 Q. Okay. Have you been trained in the calculation of 

23 asset retirement obligations? 

24 A. I have taken courses on and I've looked at it. 

25 Q. When did you take those courses? 

26 A. Just informal courses put on by organizations. 

27 Informal courses put on by various industry 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

6 

organizations. 

Okay. And when did you take those? 

Over the course of my career. 

Okay. And are you able to tell me how many of those 

informal courses you've taken? 

No. 

Do you know if there's any formal qualification for 

expertise in the calculation of asset retirement 

obligations? 

No. 

I take it you're not a lawyer? 

No. 

Do you have any formal legal training? 

Licenced insolvency trustee is an officer of the court. 

Has some legal aspects to it. 

Okay. 

Other than that, no. 

Have you ever been a corporate director or officer? 

No. 

Have you ever negotiated significant commercial 

agreements for the purchase and sale of assets or 

shares? 

23 A. Yes. 

24 Q. And that's in your capacity as a bankruptcy trustee; is 

25 

26 

27 

A. 

that right? 

More often in the capacity as a court-appointed 

receiver. 

/~7 
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1 

2 

Q. 

7 

Okay. And have some of those agreements involved oil 

and gas assets? 

3 A. Many of them. 

4 Q. And had a reasonable degree of complexity to them? 

5 A. Yes. 

6 Q. And involved multiple agreements or documents to be 

7 tabled at closing? 

8 A. Yes. 

9 Q. And involved relatively complex commercial agreements? 

10 A. Yes. 

11 Q. And involved multiple interrelated agreements required 

12 to achieve the end result of the transaction? 

13 A. Interrelated between what? 

14 Q. I'm sorry? 

15 A. You asked -- you stated they were "interrelated." 

16 Q. "Interrelated" meaning related with one another. 

17 

18 

19 

20 

A. 

Having a commercial connection to one another or a 

legal connection. 

Most asset purchase agreements and share agreements 

have many components to them. 

21 Q. Thank you. Would you turn to paragraph 3 of your 

22 

23 

affidavit. When was PwC appointed as the trustee in 

bankruptcy of Sequoia? 

24 A. March 23rd. 

25 Q. 2018? 

26 A. Correct. 

27 Q. And are you the responsible partner on the file? 

/~ 
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1 A. Yes. 

2 Q. I think you've already said, when I asked you about 

3 

4 

5 

your legal training, that as a licenced bankruptcy 

trustee, you are an officer of the court; is that 

right? 

6 A. Correct. 

7 Q. And did you consider yourself an officer of the court 

8 

9 

when you were performing your roles as the responsible 

partner on the Sequoia insolvency? 

10 A. Yes. 

11 Q. And what's the significance to you of being an officer 

12 of the court? 

13 A. You represent stakeholders, a duty to report to the 

14 

15 

16 

17 

18 

Q. 

court anything you see which needs to be complied with, 

and act in accordance with the Act and the powers which 

you've been given. 

Is there a Code of Conduct that guides you in your -

the discharge of your duties? 

19 A. Yes. 

20 Q. I'm showing you an excerpt from the Bankruptcy 

21 

22 

23 

Insolvency General Rules, and what I'm going to refer 

you to is the Code of Ethics for Trustees behind the 

cover page. Are you familiar with this document? 

24 A. This current version I don't know if I've seen. 

25 Q. Well, are you familiar with the --

26 A. I'm familiar with the 

27 Q. - - Code of Ethics for Trustees? 

/JJ7 ~----AMICUS 
REl'OR11NG GI\OUP 



9 

1 A. Familiar with the existence of the Code of Ethics, yes. 

2 Q. And have you read the Code of Ethics? 

3 A. Yes. 

4 Q. Recently? 

5 A. No. 

6 Q. In the 1 ast decade? 

7 A. Yes. 

8 Q. Okay. I would like you to turn to Section 34: 

9 

10 

1 1 

12 

13 

14 

"Every trustee shall maintain the high 

standards of ethics that are central to 

the maintenance of public trust and 

confidence in the administration of the 

Act." 

Do you understand that to be one of your duties? 

15 A. Yes. 

16 Q. And did you consider that when you were preparing your 

17 affidavit that I'm questioning you on today? 

18 A. That specific section? 

19 Q. Well, or that duty as part of your responsibilities as 

20 

21 

22 

A. 

a licenced bankruptcy trustee. 

I take all my duties, responsibilities seriously and 

consider them at all times. 

23 Q. Including that one? 

24 A. Yes. 

25 Q. Section 36 says: 

26 

27 

"Trustees shall perform their duties in 

a timely manner and carry out their 

//!ii? 
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1 

2 

3 

4 

5 

10 

functions with competence, honesty, 

integrity and due care." 

The answer the same for that? You didn't specifically 

consider it, but you understand that's part of your 

responsibilities in this case? 

6 A. Yes. 

7 Q. Section 39: 

8 "Trustees shall be honest and impartial 

9 

10 

11 

12 

13 

14 

15 

16 

and shall provide to interested parties 

full and accurate information as 

required by the Act with respect to the 

professional engagements of the 

trustees." 

I take it you hadn't read that before you swore your 

affidavit, but you consider that to be one of your 

responsibilities in this case? 

17 A. Yes. 

1 8 Q. Sect i on 40 : 

19 "Trustees shall not disclose 

20 

21 

22 

23 

24 

25 

26 

27 

confidential information to the public 

concerning any professional engagement, 

unless the disclosure is 

(a) required by law; or 

(b) authorized by the person to 

whom the confidential information 

relates." 

Did you consider that to be one of your responsibilities 

Jj·7 
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1 in the course of your discharge of your duties in this 

2 case? 

3 A. The same answer as to the previous ones. 

4 MR. MCDONALD: Could we mark a copy of the 

5 excerpt from the Bankruptcy Insolvency Rules as the 

6 next exhibit. 

7 EXHIBIT 2 - Excerpt from the Bankruptcy 

8 Insolvency Rules 

9 Q. MR. MCDONALD: In paragraph 2 of your affidavit, 

10 you state that you have: ( as read) 

11 

12 

13 

14 

15 

16 

17 

18 

" ... personal knowledge of the facts and 

matters herein deposed to except where 

the context indicates otherwise." 

Now, is it fair to say that the knowledge you have as 

set out in your affidavit is based on a review of the 

Sequoia files that came into PwC's possession on their 

bankruptcy, a review of the records provided by 

Perpetual in response to your request to Perpetual, and 

19 some other advice from others? 

20 A. Yes. It was -- my knowledge is based on reviewing 

21 Perpetual, Sequoia; discussion with employees, 

22 contractors, creditors. 

23 Q. Before I go further in your affidavit, are there any 

24 corrections you would like to make to it? 

25 A. No. 

26 Q. Did you understand when you were preparing your 

27 affidavit that your role was to provide facts and not 

lUiPORTING GROUP 



1 

2 

3 

A. 

12 

opinions to the court? 

Under Section 96, the trustee's to state the valuation, 

so the trustee must make a valuation decision. 

4 Q. And you made that valuation decision? Is that right? 

5 A. Yes. 

6 Q. And in making that valuation decision, one of the 

7 

8 

9 

things that you relied on was a review of reserve 

reports provided by Perpetual 's consulting engineers; 

is that right? 

10 A. Yes. 

11 Q. Are you an engineer? 

12 A. No. 

13 Q. Do you have any particular qualifications that assist 

14 

15 

you in understanding and deriving value information 

from reserve reports? 

16 A. The engineers prepare the reserve reports disclosing 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q. 

A. 

Q. 

that information, and we read them. Read lots of 

reserve reports. The reserve engineers were extra 

prepare the reserve reports, which we review. I've 

reviewed lots of reserve reports. They do it to share 

that information. 

Okay. So your --

I don't need to be an expert because someone else is. 

Okay. So you're not an expert in the preparation of 

them, but I take it you believe, because you've read 

many of them, that you understand what the information 

is conveying? 

/ 
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1 A. Yes. 

2 Q. And is it your understanding that engineering report 

3 

4 

5 

A. 

provides an opinion of fair market value of the assets? 

The engineering report provides a lot of information on 

the assets. 

6 Q. What's the answer to my question? 

7 A. Does it provide the fair market value of the assets? 

8 Q. I think my question was a fair market value of the 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A. 

Q. 

A. 

Q. 

A. 

Q. 

assets, but whichever you would prefer. 

The engineering report does not state the fair market 

value of the assets. 

Nor, in your experience, do engineering reports purport 

to provide an opinion on a fair market value of the 

assets; correct? 

No. 

Sorry. I'm right or I'm wrong? 

They do not state the fair market value of the asset in 

an engineering reserve report. 

Okay. And when you mentioned a moment ago that 

pursuant to Section 96 you have to provide -- I'm 

sorry, I don't want to misstate your answer, but 

evidence on value, you also provided evidence on the 

value of asset retirement obligations in your 

affidavit. And I take it in that case you relied on 

advice from others? In fact, a company, whose name 

I'll get for you in a moment, XI Technologies Inc.; is 

that right? 
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1 A. They provided us support in determining the asset 

2 retirement obligation number, yes. 

3 Q. Okay. In terms of the information you reviewed from 

4 

5 

Sequoia, did PwC take over all of Sequoia's records 

when or shortly after it was appointed? 

6 A. Yes. 

7 Q. So I take it that would include such things as 

8 

9 

10 

accounting records, field activities, prior 

abandonments of facilities or wells, that sort of 

thing? 

11 A. We took over the entire records. I don't think we 

12 

13 

could sit here all day and list every type of record 

that would be included in those files and servers. 

14 Q. Yes, I didn't ask you to sit here all day to do that. 

15 

16 

17 

18 

19 

20 

A. 

Q. 

A. 

I asked you if those were the sorts of records that 

you --

Including but not limited to. 

Let me finish my question. Those were the sorts of 

records that came into PwC's possession? 

Including but not limited to. 

21 Q. Yes. Were there included in those records records 

22 

23 

relating to the negotiation and completion of the 

purchase from Perpetual? 

24 A. Yes. 

25 

26 

27 

Q. 

A. 

Okay. And did you review those? 

Reviewed some of the records. I can't say I reviewed 

all the records. There's thousands of -- tens of 

/1"7 
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1 thousands of records. 

2 Q. Okay. In terms of records received by PwC from 

3 

4 

5 

Perpetual, I take it the process of collecting records 

from Perpetual started with your May 28, 2018, letter, 

which is Exhibit A to your affidavit; is that correct? 

6 A. Yes. 

7 Q. And am I correct that following that letter, you had an 

8 

9 

10 

exchange of emails or, I believe in one case, an 

additional letter with Perpetual or directly with 

Ms. Rose? 

11 A. There was back and forth following that letter. 

12 Q. Have you reviewed Ms. Rose's affidavit? 

13 A. Part of it. I do not have all the exhibits. It just 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q. 

came out the other day. 

I'm showing you a copy of it. I'm asking you to turn 

to Exhibit X. Exhibit Xis a group of documents that 

starts with the first page of your May 28 letter. I 

note that the second page was inadvertently not 

included in the copy, but we have the second page in 

your Exhibit A. 

Could I ask you to take a moment and flip through 

that, if you haven't seen it already, and then I'll ask 

you some questions about it. 

Before I ask the questions, I'm also going to ask 

you a couple questions about Exhibit Y, so perhaps you 

could have a look at those as well. 

Have you seen all those records before? 

l!i7 
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1 A. I skimmed through it. Yeah, the emails look familiar. 

2 Q. Okay. I would like you to turn, then, in Exhibit X to 

3 

4 

5 

the emails immediately behind the May 28 letter. And 

I'm referring specifically to an email from 

Mark Schweitzer to you dated June 6. Do you see that? 

6 A. Yes. 

7 Q. And it says: (as read) 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

"Further to your letter dated May 28, 

2018, and our meeting on May 30, 2018, 

please find access instructions below to 

an FTP virtual data room that we have 

set up to provide records responsive to 

your information request relating to the 

negotiation and sale of Perpetual 

shallow gas assets to 1986114 Alberta 

Inc. effective October 1, 2016." 

If I could ask you to turn over a page, you'll see a 

document entitled "Summary of Information" provided to 

PwC in its capacity as trustee in bankruptcy for 

Sequoia Resources Corp. responsive to PwC's letter dated 

May 28, 2018, and related meeting with perpetual on 

May 30, 2018. 

Did you receive that email? 

24 A. Yes. 

25 Q. And did you review the Summary of Information? 

26 A. Yes. 

27 Q. Did you get access to the FTP virtual data room? 

dl? 
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1 A. Someone in our office did. 

2 Q. Have you personally looked in it? 

3 A. I don't recall if I actually went to the website. 

4 Q. Well, have you reviewed some or all of the records that 

5 are referred to in the summary? 

6 A. Yes. We downloaded the documents. 

7 Q. Oh, okay. So did you download all the documents into a 

8 more user-friendly site for you to review? 

9 A. Yes. 

10 Q. Okay. And then have you reviewed the documents? 

11 A. Not all of them. 

12 Q. I take it you have a staff of other - -

13 A. Yes. 

14 Q. -- accountants who work for you, and their role is to 

15 

16 

identify what's important enough to bring to your 

attention; is that fair? 

17 A. Correct. 

18 Q. Okay. On the second page of the summary, there's a 

19 

20 

21 

22 

23 

A. 

heading: "July 6, 2016, Letter of Intent to Purchase 

Shallow Gas Assets Delivered By Kailas Capital." 

Did you read that, that is, the Letter of Intent? 

I looked at the Letter of Intent. I don't know that I 

read it in detail . 

24 Q. The heading under that is: "July 7, 2016, to August 3, 

25 

26 

27 

2016, Due Diligence Conducted By Kailas Capital." 

Did you look at any of the due diligence records 

with respect to the due diligence conducted by 

·7 
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1 Kail as Capital? 

2 A. Some of them. 

3 Q. And did you also have access to some of those through 

4 

5 

6 

A. 

the records you had recovered from Sequoia? 

I suspect there is those documents, but we looked at 

them through the download through Perpetual. 

7 Q. Okay. There's a second bullet under the heading I just 

8 

9 

10 

11 

12 

13 

14 

15 A. 

referred you to that starts with the words "Analysis of 

structure to be used to effect sale of shallow gas 

assets to Kailas ... " and then a reference to a 

document, "Man Hours to Complete Goodyear." 

Did you review any of those records relating to 

the man hours required to complete an asset sale versus 

a share sale? 

No. 

16 Q. The next page there's the heading: "August 4, 2016, 

17 

18 

19 

20 

21 

Management Recommendation to Perpetual Board to 

Negotiate Sale of Shallow Gas Assets to Kai las Capital 

on Terms Consistent with the July 6, 2016, Letter of 

Intent." 

Did you review any of those records? 

22 A. Yes. The August 4th is our Appendix C, which we've 

23 included in our affidavit. 

24 Q. Okay. Anything else? 

25 A. I reviewed a few of those documents at a high level. 

26 Q. The next heading is: "August 4, 2016, to September 30, 

27 2016, Completion of Kailas Due Diligence and 

//J;;' 
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2 

19 

Negotiation of Definitive Sale Agreements." 

Did you review any of those records? 

3 A. Our focus was more on the asset sale between PEOC and 

4 

5 

POT. However, we did skim through a few of the due 

diligence documents as well. 

6 Q. Did you review the records concerning the negotiation 

7 of the asset sale? 

8 A. Negotiations of the asset sale? 

9 Q. Yes. 

10 A. Between PEOC and POC - - or POT? 

11 Q. Yes. 

12 A. A lot of that - - we reviewed some of - - we don't know 

13 

14 

if we saw it all, because we were only provided with 

what Perpetual provided us with. 

15 Q. Okay. And did you review the records that Perpetual 

16 provided to you with respect to the asset sale? 

17 A. Reviewed some of them. I can't confirm I saw them all. 

18 Q. Did you review any of the Sequoia records with respect 

19 to the asset sale? 

20 A. Sequoia is Perpetual operating company. 

21 

22 

23 

24 

25 

Q. 

A. 

I'm sorry. I meant the records that PwC recovered or 

received from Sequoia when Sequoia went into 

bankruptcy. 

I don't believe I saw any asset sale documents from 

your side -- from the Sequoia side. 

26 Q. You're confident that you looked into those records, 

27 and there were none? Is that what you're --

d}? 
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2 

3 

A. 

Q. 

A. 

I did not -

saying? 

20 

go looking for them. 

4 Q. Okay. Well, are you certain that there were no records 

5 

6 

7 

8 

A. 

in the Sequoia -- from the Sequoia files relating to 

the asset sale? 

I'm sure there are some because Sequoia is Perpetual 

operating company. 

9 Q. Okay. 

10 A. They' re one and the same. 

11 Q. Okay. In reviewing the records of the asset sale from 

12 

13 

14 

either source, did you look at the records relating to 

the negotiation of the asset purchase and sale 

agreement? 

15 A. The negotiation between the two internal entities, the 

16 

17 

18 

19 

20 

21 

Q. 

main document we've seen are the board presentation, 

which we've attached, as well as other documents 

talking about moving assets to and from the PEOC 

entity. 

Do you know who Mr. Yang is? Sorry. I can't recall 

his first name. One of the principals of Sequoia? 

22 A. There were two principals of Sequoia. 

23 Q. Mr. Yang and Mr. Wang? 

24 A. Yes. 

25 Q. Have you met them? 

26 A. Yes. 

27 Q. Did you review any of the records showing their 

dl? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

21 

involvement in the negotiation of the asset purchase 

and sale agreement? 

The asset purchase and sale agreement was between PEOC 

and POT, not between at the time 198. They weren't 

involved in that transaction. 

Oh, is it your evidence that Mr. Yang and Mr. Wang were 

not involved in the negotiation of the asset purchase 

and sale agreement? 

They did not sign the agreement. 

Could you answer my question. 

I'm not aware that they were involved in the asset 

purchase agreement. 

Okay. My question was, is it your evidence that 

Mr. Yang and Mr. Wang were not involved in the 

negotiation of the asset purchase and sale agreement? 

I understand from evidence that your side has provided 

that they were involving these share sale transactions 

the same time they were involving around the asset 

purchase transaction. I have not seen any evidence 

where they were involved directly in the negotiation of 

the asset sale transaction between the two Perpetual 

owned and controlled entities. 

Did you consider, as part of your duties as a trustee, 

whether you should look into that matter? That is, 

whether they had a role in the negotiation of the asset 

purchase and sale agreement? 

Define "role." 



22 

1 Q. Any participation in the negotiation. 

2 A. We understand from evidence provided from Perpetual 's 

3 

4 

5 

6 

7 

8 

9 

side that they were negotiating the share sale at the 

same time they're negotiating the asset sale, and 

therefore, negotiation between the two external 

entities; but they held no interest in either entity, 

POT or PEOC; and therefore, what role an external party 

would have over an internal transaction -- I still 

don't understand your definition of "role." 

10 Q. Okay. 

11 A. Were they a directing influence? 

12 Q. Well, try that. Sure. 

13 

14 

15 

16 

17 

A. I have seen no evidence that they were a directing 

influence, but Ms. Rose states in her materials that 

she acted in the interests of PEOC and she was the sole 

director, so I would assume she would have controlled 

the entities she was a director of. 

18 Q. Okay. I would 1 i ke to ask the reporter to read back 

19 the question, because I don't think your answer was 

20 responsive to my question. 

21 COURT REPORTER (By reading): 

22 

23 

24 

25 

26 

"Q. Did you consider, as part 

of your duties as a trustee, whether you 

should look into that matter? That is, 

whether they had a role in the negotiation 

of the asset purchase and sale agreement?" 

27 A. And I asked you to define "role." 

/lfi? 
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1 MR. MCDONALD: And would you read back my 

2 definition of "role." 

3 COURT REPORTER (By reading): 

4 

5 

6 

7 

8 

9 

10 

"Q. Any participation in the 

negotiation." 

Q. MR. MCDONALD: So that's what I'm trying to get 

at. Did you consider that as part of your duties as a 

bankruptcy trustee, you should look into whether or not 

Mr. Yang and Mr. Wang had any participation in the 

negotiation of the asset agreement? 

11 A. So you're asking if an external unrelated party had 

12 involvement in an internal related-party transaction? 

13 Q. Well - -

14 A. To put it a different way? 

15 Q. to be clear, you and I both know that that -- what 

16 

17 

18 

19 

20 A. 

you refer to as "external unrelated party" was the 

party that had the vital commercial interest in knowing 

what assets were in PEOC when it purchased the shares 

of PEOC; right? That's common ground between us? 

I agree they had an interest, for sure. 

21 Q. Okay. So I'm still looking for an answer to my 

22 

23 

24 

question, sir. If you didn't think it was part of your 

job, then that's fine. If you did, then I would like 

to know what you did about it. 

25 A. We did not receive any evidence of the involvement 

26 

27 

of -- if I could refer to them as "Harold" and 

"Wentao," their English names that they always use --

/Ji7 
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2 

3 

4 

5 

Q. 

24 

the two directors of Sequoia at the end. I was not 

aware of any evidence where they had involved in the 

asset purchase agreement. 

Did you review the records provided to you by either 

Sequoia or Perpetual to investigate that question? 

6 A. We have not reviewed all the records from Sequoia, so I 

7 

8 

9 

can't comment on whether or not there may be records 

there. I can't comment on what I don't know that 

exists. 

10 Q. And you didn't go looking for that? 

11 A. Did I go looking to find evidence of an external party 

12 involved in an internal transaction? 

13 Q. Well, before you make too much of that, we just agreed, 

14 

15 

16 

17 

18 

19 

A. 

Q. 

A. 

I believe 

It had an interest 

that external party had the commercial interest in 

what was in PE0C when it purchased the shares; right? 

We're --

I agree they had an interest, yes. 

20 Q. Well -- okay. Would you turn over a couple of pages in 

21 

22 

23 

24 

25 

Exhibit X, please. You will see about halfway down the 

page that I'm looking at a copy of Mr. Schweitzer's 

June 6 email that we just looked at, and then an email 

on the same date from Ms. Rose to you and others. Do 

you see that? 

26 A. No. They' re not numbered, so ... 

27 Q. That one. Did you receive that email? 

7 
,.I.. 1. 

AJvfICUS 
R.lil'ORUNG GRODI' 



25 

1 A. Yes. 

2 Q. Would you turn over another page. Looking on the right 

3 

4 

5 

side, you'll see the start of this email chain is an 

email from Ms. Rose to you dated June 13. Did you 

receive that? 

6 A. Yes. 

7 Q. And she says: (as read) 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

"Hi, Paul, just reaching out to hear how 

you were making out reviewing the data 

we sent over last Wednesday. We are 

available to walk through any of the 

information or spreadsheets with the 

valuation work if required. Please let 

us know. Thanks, Sue." 

And your reply to that was the next day. It starts at 

the bottom of the previous page with an email from you 

to Ms. Rose saying, "We are reviewing the data provided, 

and we'll get back to you." Did you send that? 

19 A. Yes. 

20 Q. It appears that Ms. Rose replied the same day to your 

21 

22 

23 

24 

25 

email saying, "Any idea when you might be ready for a 

discussion?" And the next day you sent her an email 

saying, "We' re st i 11 reviewing the information. Not 

sure on timing." 

Right? 

26 A. Yes. 

27 Q. And then she sent you a further email that day saying: 

11·7 
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5 

26 

(as read) 

"When you can give us a better 

indication on timing to discuss, that 

would be great." 

You got that? 

6 A. Yes. 

7 Q. And then your communication to her was on June 26th, 

8 

9 

when you sent the letter that we see when you turn over 

another page; correct? 

10 A. Yes. 

11 Q. And you start: (as read) 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

"The trustee has now completed a 

preliminary review of the material the 

Perpetual Group have provided. From our 

review, it appears that on the values 

provided by the Perpetual Group, the 

transaction between POT and SRC was a 

non-arm's-length transfer at under 

value." 

And you go on. 

So is it fair to say that by June 26th you had 

reached a preliminary view that the asset purchase and 

sale agreement was a non-arm's-length transfer? 

24 A. Yes. 

25 Q. So what work did you do after that to come to a more 

26 

27 

definite view about whether it was a non-arm's-length 

transfer? 
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1 A. On the topic of non-arm's-length transfer, there was 

2 really no more work required. 

3 Q. Okay. And was it because you concluded it was a 

4 

5 

6 

non-arm's-length transfer because one party to the 

transfer was POT and the other party to the agreement 

was PEOC? 

7 A. Yes. 

8 Q. Did you understand that the Bankruptcy Act states that 

9 

10 

a determination of whether something is at arm's length 

involves a consideration of all the facts? 

11 A. Can you restate your question? 

12 Q. If I had the Bankruptcy Act handy, I would just read it 

13 

14 

15 

to you. 

MR. MCDONALD: 

MR. LEITL: 

Does anyone have one? 

We can pull it up. 

16 Let's go off for a second. 

17 (DISCUSSION OFF THE RECORD) 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q. MR. MCDONALD: Let me restate my question with 

the benefit of the Act that Mr. Leitl has kindly 

provided to me. 

I was thinking of Section (4), sub (4) of the 

Bankruptcy Act, which states: 

"It is a question of fact whether 

persons not related to one another were 

at a particular time dealing with each 

other at arm's length." 

Are you familiar with that? 

l!i7 
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1 A. Yes. 

2 Q. And are you familiar with the definitions of "related 

3 

4 

5 

A. 

group" and "unrelated group" in Section 4? 

I don't have it memorized nor the benefit of looking at 

it like you are. 

6 Q. Subsection (5) says: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A. 

"Persons who are related to each other 

are deemed not to deal with each other 

at arm's length while so related. For 

the purpose of paragraph 95(1)(b) or 

96(1) (b), the persons are, in the 

absence of evidence to the contrary, 

deemed not to deal with each other at 

arm's 1 ength. " 

Are you familiar with that? Would you like to read it? 

I know you're quoting the Act, but I don't -- I --

you (verbatim) need to read the Act just like you are 

doing. I need to read it. 

19 Q. Okay. Here it is. 

20 A. That ' s Section 4. 5. 

21 Q. Okay. You' re f ami 1 i ar with that? 

22 A. Mm-hm. 

23 Q. So what I'm asking you is did you consider that you had 

24 

25 

26 

27 

a responsibility to look at more than just the parties 

to the asset purchase and sale agreement in order to 

make a determination of whether those two Perpetual 

entities were entering into that transaction at arm's 

11·7 
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1 length? 

2 A. Our interest is in the Asset Transaction, which was 

3 

4 

5 

6 

7 

8 

Q. 

between the two Perpetual entities. 

I know you've said that. But my question is, did you 

think you had a duty to look beyond just who the 

parties to the transaction were before you came to a 

conclusion about whether or not they were acting at 

arm's length? 

9 A. Parties. What other parties? 

10 Q. I'm sorry? 

11 A. Your question stated that we had to -- can you restate 

12 

13 

the question? 

MR. MCDONALD: Could you read it back, please. 

14 COURT REPORTER ( By read i ng) : 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

"Q. But my question is, did you 

think you had a duty to look beyond just who 

the parties to the transaction were before 

you came to a conclusion about whether or 

not they were acting at arm's length?" 

We did 1 ook at the share purchase agreement as well. I 

can't think of what other parties are related. 

I think the question asked about other information, not 

other parties. Would you like her to read it back? 

24 A. Other information, yes. 

25 Q. Okay. The only other information that occurred to you 

26 

27 

that you should look at in that regard was the share 

purchase agreement? 

//17 
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1 A. Yes. 

2 Q. Would you turn over the page? 

3 A. I think the retained interest agreement too, because 

4 that's a separate one. 

5 Q. This starts on the right-hand side just with the 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

transmittal of the email from you to Ms. Rose 

transmitting the June 26th letter. And she responded 

that day 

MR. MCDONALD: I note, Mr. De Waal, that the 

Q. 

response has in the subject line "without prejudice." 

It doesn't appear to be without prejudice to me, but I 

thought I should bring that to your attention. It 

seems like the correspondence between them didn't have 

any without-prejudice nature to it. 

In any event, do you recall receiving Ms. Rose's 

June 26th reply? 

17 A. Yes. 

18 Q. She said: (as read) 

19 

20 

21 

22 

"We would like to meet tomorrow, if 

possible, as we do not agree with your 

preliminary conclusions." 

Right? 

23 A. Yes. 

24 Q. You responded the next day with an email saying: 

25 

26 

27 

(as read) 

"The trustee provided you with its 

initial impression of certain aspects of 
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the transaction." 

You go on: (as read) 

"Once we have reviewed any additional 

information or comments you choose to 

provide, we may request a meeting." 

Right? 

7 A. Yes. 

8 Q. And later that day she replied to you saying: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

(as read) 

"Thank you for the opportunity to 

provide this additional information. I 

understand from your note below that 

this is best done in writing for you. 

We will prepare a document in that 

regard and work diligently towards 

providing it in as timely a fashion as 

possible. It will likely be next week 

given the scope." 

Did you receive that? 

20 A. Yes. 

21 Q. Then if you turn over the page, there's an email from 

22 

23 

24 

25 

26 

27 

her on July 6th stating: (as read) 

"Hi, Paul, I am just touching base to 

let you know we are working diligently 

to pull together the additional 

information. I believe we are on pace 

for later next week. Thanks so much." 

N 
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1 Did you receive that? 

2 A. Yes. 

3 Q. Did you reply to that? 

4 A. I'd have to go back and check my email. 

5 Q. You're not aware of a reply right now? Are you? 

6 A. No. 

7 Q. Was the next step in the communication from PwC to 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A. 

Q. 

Perpetual the transmission of the Statement of Claim 

and application and your affidavit to Perpetual 's 

counsel? 

I don't recall if I sent a thank you note off to Sue 

following that last email. The next major 

communication would have been between our counsel and 

Perpetual 's counsel. 

On August 3, 2018, when you sent Perpetual 's counsel 

the pleadings? 

1 7 A . I th i n k i t was pr i or to . 

18 Q. Well, you filed on August 2nd and served -- or sent to 

19 counsel on August 3, isn't that right? 

20 A. We did, but we tried to avoid serving Sue personally 

21 

22 

23 

with the documents because we did not want her to have 

the inconvenience of a process server, and we tried to 

have counsel accept service on her behalf. 

24 Q. Right. 

25 A. And that was trying to be orchestrated before this had 

26 

27 Q. 

to go out. Between counsels. 

Oh, you think there was some communication between 
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counsel about "Can we send the documents to you rather 

than" --

3 A. I know there was communication with counsel. 

4 Q. Okay. 

5 A. But you need to talk to your partner. 

6 Q. But there wasn't a response that you can recall to 

7 Ms. Riddell's Ms. Rose's July 6 email? 

8 A. No, and we're still waiting for this letter they 

9 promised us. 

10 Q. Well, it was interrupted by your lawsuit, wasn't it? 

11 A. If there's information that satisfies that question, I 

12 don't know why it's not being provided to us. 

13 Q. Okay. Did it occur to you in July that as part of your 

14 

15 

16 

17 

responsibilities, you should either meet with Ms. Rose 

before you issued the Statement of Claim or give her a 

deadline for the provision of the information she told 

you in her emails they were working on? 

18 A. They had told us twice previously that it was arriving, 

19 

20 

21 

and it didn't arrive. Time was passing. There's 2,500 

wells in this package that need attention. We're a 

bankruptcy trustee. We need to 

22 Q. Did it occur to you 

23 A. move fast. 

24 Q. to reply to her email saying "I need it by a 

25 

26 

particular date, or we're going to have to take some 

action" would be a reasonable thing to do? 

27 A. There was no response to our request for further 
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1 information. 

2 Q. Well, there were at least two emails saying they're 

3 working on it; right? 

4 A. And that it would be coming shortly, and it never came. 

5 Q. You issued the Statement of Claim on August 2nd and 

6 

7 

8 

A. 

sent it to Perpetual 's counsel on August 3rd; right? 

If that's the date. It sounds 

filing. 

the 2nd, 3rd for the 

9 Q. Well, do you remember that not being the Friday before 

10 

11 

12 

A. 

the long weekend in August? 

I know that's the date it went to Perpetual, yes, 

counsel, yes. 

13 Q. All right. Take my word for it. That was August 3rd. 

14 

15 

16 

And I think you agreed with me that in swearing 

your affidavit, you were aware of your responsibilities 

under the Code of Ethics; right? 

17 A. Yes. 

18 Q. Including your responsibility to be honest and 

19 

20 

impartial and provide interested parties with full and 

accurate information? 

21 A. Yes. 

22 Q. And did it not occur to you that you would be better 

23 

24 

25 

26 

27 

able to discharge that duty if you examined more 

carefully the records received from Sequoia or from 

Perpetual about the negotiation of the asset purchase 

agreement or followed up with Ms. Rose on her advice 

that they were providing additional information to you? 

-7 
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1 A. We completed our review. We gave them ample 

2 opportunity to respond. 

3 Q. So your answer is no? 

4 A. That's correct. 

5 Q. Okay. Would you turn to the Statement of Claim. Are 

6 you familiar with this document? 

7 A. Yes. 

8 Q. Paragraph 3 starts with the words, "At all material 

9 

10 

11 

12 

ti mes ... " I take it, if we look at 3. 1 , Rose was a 

director of PEI, PEOC, and POC? When you're talking 

about "material times," you mean prior to October 1; 

right? At least in respect of PEOC, excuse me. 

13 A. Oh, I would include October 1, because I believe she 

14 resigned on October 1. 

15 Q. Okay. Up to and including sometime on October 1? 

16 A. That is correct. 

17 Q. Okay. 3.3, "PEOC and POC were wholly-owned 

18 

19 

20 

subsidiaries of PEI." What you mean there by "material 

times" is, in the case of PEOC, up to and including 

October 1, 2016? 

21 A. Correct. 

22 Q. And in 3.4, you referred to "PEOC controlled POT as the 

23 

24 

25 

parent corporation of its trustee PEOC." I didn't 

understand that sentence. Are you saying POT was the 

parent corporation of PEOC? 

26 A. PIE (verbatim) was the parent. POC holds the interest, 

27 and PEOC is the trustee. 
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1 Q. Right. I read that as intending to say up until and 

2 

3 

4 

5 

6 

7 

8 

including October 1, PEI controlled PEOC. Is that the 

point you're trying to make? 

MR. DE WAAL: Mr. McDonald, this is not, 

obviously, Mr. Darby's document. I read this to say 

that PEI controlled POT because it controlled the 

trustee, initially PEOC and subsequently POC, trustee 

for POT. 

9 MR. MCDONALD: Maybe I'm just not reading it 

10 correctly. Are you saying POT was the parent 

11 

12 

13 

14 

15 

16 

17 

18 

corporation of PEOC? 

MR. DE WAAL: 

MR. MCDONALD: 

parent corporation 

MR. DE WAAL: 

No. 

Okay. You're saying PEI was the 

PEI was the parent corporation. 

PEOC was the trustee, and subsequently POC became the 

trustee. 

MR. MCDONALD: Right. 

19 Q. That's your understanding of 

20 A. Yes. 

21 Q. - - the state of affairs? 

22 A. Yes. 

23 Q. And that is, again, up to and including October 1? 

24 A. Yes. 

25 Q. In paragraph 4 of the Statement of Claim, it starts: 

26 

27 

(as read) 

"In or about the summer or fall of 2016, 
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10 

11 

12 

13 

37 

PEOC and the defendants entered into a 

series of transactions with the intent 

to benefit the defendants to the 

prejudice of PEOC by ... " 

Going to go to 4. 2: ( as read) 

" ... severing the corporate relationship 

between PEOC and the defendants by ... " 

And then you list a series of items, the last one of 

which: (as read) 

"The change of the name of PEOC, from 

Perpetual Energy Operating Corp., to 

Sequoia Resources Corp." 

Do you see that? 

14 A. Yes. 

15 Q. It's common ground, isn't it, that it was after 

16 

17 

October 1 when 198 controlled PEOC that the name was 

changed to Sequoia? 

18 A. Correct. 

19 Q. My recollection is it was on October 3rd. Is that 

20 yours? 

21 A. Yes. 

22 Q. At paragraph 8 of your affidavit, not the Statement of 

23 

24 

25 

26 

27 

Claim, I'm going to refer to the second sentence: 

(as read) 

"Rose was the sole director and 

directing mind of Sequoia, then still 

known as Perpetual Energy Operating 
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Corp., until she resigned on October 1, 

2016, II 

Just to be clear, she was never the -- an officer or a 

director of the company when it was named Sequoia, was 

she? 

6 A. No. 

7 Q. Would you turn to Exhibit E to Ms. Rose's affidavit. 

8 

9 

10 

This is what's referred to as the "Letter of Intent" or 

"LOI" from Kailas Capital Corp. to Perpetual Energy. 

Have you seen that before? 

11 A. I believe that was in the package that was sent to us. 

12 Q. Have you seen it before? 

13 A. I think I have, yes. 

14 Q. Did you review it before coming to your conclusion 

15 about the question of arm's length? 

16 A. I don't recall when I reviewed this letter. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q. I'm going to read the or part of the first 

paragraph, and I'll just use the defined terms used 

there: (as read) 

"Kailas hereby submits for your 

consideration the following non-binding 

proposal by the purchaser for the 

purchase of the shares of Perpetual 

Energy Operating Corp., which will hold 

all of the legal and beneficial interest 

in certain eastern Alberta shallow gas 

assets of Perpetual Energy Inc. at a 
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A. 
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price of $1, including the assumption of 

the outstanding environmental 

obligations associated with the 

referenced assets at closing, as is 

further described in Section 1, 

'Purchase Price. ' " 

Do you recall reading that before you reached your 

conclusion about arm's length? 

I don't recall when I read this letter. I've read a 

lot of documents. 

11 Q. Were you aware that the offer from Kailas was for the 

12 

13 

14 

purchase of shares of a company that would hold all of 

the legal and beneficial interest in the referenced 

assets? 

15 A. Yes. 

16 Q. So you were aware that from at least July 7, 2016, the 

17 

18 

19 

20 

21 

22 

23 

24 

transaction contemplated between Kailas and Perpetual 

required the combination of the legal and beneficial 

interests in PE0C; right? 

A. Certain I'm aware that they were going to buy 

Q. 

certain of the assets held in PE0C. 

Right. So it was necessary to combine the legal and 

beneficial interest of the assets that were to be sold 

into PE0C; right? 

25 A. And remove the good assets to P0C. 

26 Q. And remove the assets that weren't to be sold into 

27 another Perpetual entity; right? 
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1 A. Yes. 

2 Q. Will you turn to the next page, paragraph 3(a). 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

A. 

There's a heading, "Due Diligence Review," that says: 

(as read) 

"The purchasers shall have completed 

their due diligence review of seller's 

properties, financial accounting, 

technical and business records, and all 

contracts and legal agreements with 

respect to the business.tt 

Were you familiar with that provision? 

I have not specific knowledge of that provisions, but I 

would expect that provision to exist. 

14 Q. And you would expect that the purchaser, Kailas, would 

15 

16 

17 

do due diligence with respect to the properties, 

financial, accounting, technical, and business records 

of the se 11 er? 

18 A. Yes. 

19 Q. Do you have the Statement of Defence handy? 

20 

21 

MR. DE WAAL: 

MR. MCDONALD: 

Yes. Which one? 

Of the Perpetual defendants. 

22 Q. Would you turn to paragraph 21. There's a heading ttThe 

23 

24 

25 

26 

27 

Transaction,tt and I really want to direct your 

attention in paragraph 21 starting in the second 

line where it says "The substance of which ... " 

referring to the agreement between the Kailas 

representatives and the Perpetual entities. (as read) 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A. 

41 

"The substance of which was that 198 

would acquire all of the shares of PEOC 

conditional upon PEOC and POT first 

combining the legal and beneficial 

interests in the sale assets, being 

certain producing and non-producing oil 

and gas properties in north and east 

Alberta, referred to as the 'Goodyear 

Assets,' in PEOC, and establishing a gas 

marketing arrangement in PEOC with a 

counterparty to provide a minimum gas 

price for 90 percent of the production." 

Do you agree that that's a fair description of the 

substance of the transaction? 

I think the big part you're missing is that PEOC had to 

move out reserves attached to -- $250 million of 

reserves attached to licences held into POT, leaving 

negative 11 or 10 million, depending on which document 

you want to read, of reserves in PEOC; combining 

interests into those assets; completing that 

transaction; and then subsequently selling to 198. 

22 Q. Right. 198 offered to buy certain assets that were 

23 

24 

25 

26 

legally held by PEOC and beneficially held by POT, and 

in order to do that by purchase of the shares of PEOC, 

the assets that 198 was not buying had to be moved into 

a different entity; correct? 

27 A. Yes. 

7 
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1 Q. Okay. So with that clarification, is that a fair 

2 description of the substance of the transaction? 

3 A. And concerning the fact they are two separate 

4 transactions. 

5 Q. Well, and we'll get to that in a moment, but you define 

6 

7 

8 

either in the Statement of Claim or your affidavit or 

both the two separate transactions with the defined 

term "Transactions"; right? 

9 A. Mm-hm. 

10 Q. Yes? You have to answer yes or no. 

11 A. Yeah, I'd need to see that. We defined that term. 

12 Q. It's paragraph 12 of the Statement of Claim. 

13 A. Yes, we -- in the Statement of Claim, not my 

14 affidavit -- did define it that way. 

15 Q. Turn to paragraph 21 of your affidavit, please. 

16 A. Sorry, paragraph? 

17 Q. 21. 

18 A. 21. 

19 Q. You have a defined term "Asset Transaction" in that 

20 

21 

22 

23 

paragraph, and that's the transaction that combine the 

legal and beneficial interest in the sale assets, that 

is, those assets that 198 or Kailas was purchasing, 

into PEOC; right? 

24 A. We define "Asset Transaction" as those assets which 

25 PEOC purchased from POT. 

26 Q. Well, did you read it, the asset purchase and sale 

27 agreement? 
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1 A. The one that's attached to my affidavit? 

2 Q. Yes. 

3 A. Yes. 

4 Q. Did you understand that what it did was it combined the 

5 

6 

legal and beneficial interest in the assets to be sold 

into PEOC? 

7 A. Yes. 

8 Q. Okay. In paragraph 22, you've got the defined "Share 

9 

10 

11 

Transaction," and you understood that to be the 

agreement pursuant to which 198 purchased the shares of 

PEOC from Perpetual? 

12 A. Yes. 

13 Q. And you refer in paragraph 23 to the reference in the 

14 

15 

share purchase and sale agreement to "pre-transaction 

reorganization." Do you see that? 

16 A. Quoting the predefined term that was included in the 

17 PSA. Is that what you're referring to? 

18 Q. In the share PSA? 

19 A. Yes. 

20 Q. Yes, that's what I'm referring to. And you understood 

21 

22 

23 

24 

25 

26 

27 

that, as I read your affidavit, to be the sale and 

transfer of the purchased assets from POT to PEOC, as 

well as the resignation of PEOC as trustee of POT? 

So by that, I take it you mean the asset purchase 

and sale agreement and the resignation where the 

pre-transaction reorganization under the share purchase 

and sale agreement; correct? 
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1 A. That's quoting back to the share PSA required as the 

2 

3 

4 

5 

6 

7 

8 

Q. 

A. 

pre-transaction reorganization. 

Do you have an expression you use for the overall 

transaction that was contemplated by the Letter of 

Intent? And by that, I mean the combination of the 

legal and beneficial interest in the assets to be sold 

into PEOC and then the sale of the PEOC shares to 198. 

No. 

9 Q. Okay. Because it's going to make it easier for some of 

10 

1 1 

12 

13 

the questions I'm going to be asking you. 

Would you turn to paragraph 19.5 of the share 

purchase and sale agreement, which is Exhibit E to your 

affidavit. 

14 A. What page number is that? 

15 Q. 54. Have you read that before? 

16 A. Yes. 

17 Q. So you were aware that the parties to the share 

18 

19 

20 

21 

22 

23 

24 A. 

purchase and sale agreement agreed that that agreement, 

the office sublease, the existing work order release 

and indemnity agreement, the litigation release and 

indemnity agreement, the purchase and sale agreement, 

and the gas marketing contract constituted the entire 

agreement between the parties? 

I'm aware that's what it says. 

25 Q. Okay. You're aware that that's what they agreed to in 

26 this contract; right? 

27 A. Yes. 
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1 Q. And so if I refer to the "Entire Agreement," will you 

2 understand that that's what I'm referring to? 

3 A. The entire agreement for this PSA? 

4 Q. The entire agreement between the parties. 

5 A. Between 198 and PEI? 

6 Q. Right. 

7 A. I think they' re - - the share PSA, if you wanted to 

8 

9 

10 

incorporate the entire agreement, has to also refer to 

the retained interest agreement, because otherwise this 

deal wouldn't have worked. 

11 Q. Well, what I'm trying to identify, sir, is what these 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

parties agreed to was the entire agreement between 

them. And I'm just trying to find an expression that 

you and I can commonly understand when I ask some more 

questions. And I thought that the entire agreement 

that the parties referred to would be an effective way 

of doing that. Will you understand that if I use the 

expression that way? 

MR. DE WAAL: Mr. McDonald, perhaps you should 

refer to them separately because there is an 

issue about what that implies if you refer to all of 

this as one agreement. And the language is clear, so 

there's no issue about that, but just don't want any 

misunderstanding about what's implied by referring to 

all of this together as one agreement. 

MR. MCDONALD: No, I fully understand that 

Mr. Darby has directed his attention solely on the 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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asset purchase and sale agreement when coming to his 

views on arm's length. But I want to find an 

expression that encompasses what the parties have 

defined as the "Entire Agreement'' between them for the 

purposes of asking some questions. And I thought that 

the most effective, easily understood one was "Entire 

Agreement." 

I understand when he answers these questions that 

his position is that when you're looking at an 

arm's-length issue, you look solely at one agreement. 

But I think I'm still entitled to ask questions about 

the entire agreement that the parties have referred to 

in their purchase and sale agreement. 

So if he wants another defined term that he finds 

more neutral, I'm easy. But I think we've made it 

clear for the record what I'm referring to, and you've 

made it clear what he's concerned about, and with that, 

I would think we could use the expression and move on. 

MR. DE WAAL: So just to be clear, you're going 

to refer to the "Entire Agreement" as everything 

referred to in paragraph 19.5 of this particular 

agreement? 

MR. MCDONALD: 

MR. DE WAAL: 

MR. MCDONALD: 

Yes. 

Okay. 

Well, why don't we do this. Why 

don't we just establish right now whether he 

understands it, and then I'll ask some questions. And 
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if you think the questions are unfair, you can raise 

that, and I'll either rephrase them, or if you object, 

3 you'll object. Is that fair? 

4 MR. DE WAAL: Yes, sure. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

MR. MCDONALD: 

for ten minutes. 

(ADJOURNMENT) 

Q. MR. MCDONALD: 

Okay. Why don't we take a break 

Sir, would you turn to 

paragraphs 14 and 15 of your affidavit. You have a 

heading "The Goodyear Restructuring," and you start at 

paragraph 14 by referring to the Goodyear presentation, 

which you've attached as Exhibit C. Have you read that 

document? 

14 A. Yes. 

15 Q. And at paragraph 15, you say: (as read) 

16 

17 

18 

19 

20 

21 

"The presentation set out various steps 

and a proposed corporate restructuring 

and related sale of the specific assets 

to a chi eve this goal . " 

The "goal" referring to the earlier sentence. And 

that's the Goodyear restructuring; right? 

22 A. Yes. 

23 Q. Would you turn to Exhibit C, please. For some reason 

24 

25 

26 

27 

not all of the pages are numbered in the right-hand 

corner, but I'll try to point you to the pages I want 

you to look at. The first one is page 5, and it isn't 

numbered but immediately following page 4, and it's 
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entitled "Corporate Restructuring - Current." Do you 

see that? 

3 A. Yes. 

4 Q. And is that your understanding of the corporate 

5 

6 

structure that existed before the Asset Transaction or 

the sale transaction or the Entire Agreement? 

7 A. Limited to these parties, yes. 

8 Q. Okay. And you see under the heading "Legend" there's a 

9 

10 

defined term "BuyCo." that means an arm's-length 

Canadian resident purchaser? 

11 A. I see that. 

12 Q. And you see al so the defined term at the end of that 

13 

14 

1 i st, "Goodyear Assets," means POT' s shall ow gas assets 

for disposition? 

15 A. Yes. 

16 Q. And you understood those to be the assets that 198 was 

17 acquiring? 

18 A. Yes. 

19 Q. Turn to the next page, please. There's then a 

20 

21 

page described, "Corporate Restructuring - Interim 

Readiness." Are you familiar with that? 

22 A. I've seen this schedule. 

23 Q. And this refers to a step involving the transfer of 

24 

25 

interim assets to POC under a trust agreement; is that 

fair? 

26 A. Yes. This is when the good assets were moved to POC. 

27 Q. And turning to the next page, it's entitled "Corporate 

dl? 
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Restructuring - Goodyear," and this is essentially the 

depiction of the combination of the legal and 

beneficial interest in the Goodyear Assets into PEOC. 

Is that fair? 

5 A. The only concern I have with that is actually what was 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q. 

in -- purported to be in PEOC and POC at this time. 

Can't say for certain that this represents those assets 

specifically. Conceptually, yes. But we know on the 

date of October 1st, the LLR for PEOC was .92 without 

the retained earning or the retained-interest 

assets, which pushed it to 1 . 18 on an LLR. So this 

must have been a snapshot along the way. 

Okay. Fair enough. A snapshot along the way that 

depicts the KeepCo. assets not going into PEOC, and the 

Goodyear Assets, the beneficial interest being combined 

into PEOC? But you want to qualify it by saying there 

may be some differences in exactly what assets were the 

KeepCo. assets, but this is a reasonable --

19 A. Conceptually. 

20 Q. -- depiction along the way? 

21 A. Yes. 

22 Q. And then the next slide is "Corporate Restructuring -

23 

24 

Final," and that shows PEOC holding the Goodyear 

Assets, both legally and beneficially; right? 

25 A. With my same comment as to content. This was 

26 August 2nd. 

27 Q. Okay. And then the next slide is entitled "Goodyear 
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Deal Summary." And under that, it says, "Sale of 

Shallow Gas Assets." This, you understood, was a 

depiction of the Goodyear Deal Summary pursuant to 

which the arm's-length purchaser was purchasing the 

shares of PEOC once it had in it the combined legal and 

beneficial interest of the Goodyear Assets. Fair? 

7 A. Conceptually. Same comment. It's unclear, time shot 

8 

9 

of this. Particularly the retained-interest assets, 

how they fell under this. 

1 O Q. Okay. I'm going to ask you to turn over a few pages, 

11 

12 

and, again, it's not - - it is a numbered page. 13. Do 

you have that? 

13 A. Yes. 

14 Q. And this refers to, around the middle of the page, 

15 

16 

"Kai las break even under base operating profile with 

transition." Do you see that? 

17 A. Yes. 

18 Q. And is it your understanding that when this document 

19 

20 

was prepared, Kailas was contemplated to be the 

arm's-length purchaser? 

21 A. Of PEOC? 

22 Q. Of PEOC, yes. 

23 A. Yes. 

24 Q. At paragraph 20 of your affidavit, you say, " ... it 

appears from the events that followed that the" I'm 25 

26 

27 

sorry, perhaps I should start reading it at the start: 

(as read) 
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"Although this was not specifically 

referred to in the Goodyear 

presentation, it appears from the events 

that follow that the Perpetual Group 

contemplated that PEI would then sell 

all of the shares in PE0C." 

That was contemplated in the Goodyear presentation, 

wasn't it? 

9 A. It's not specifically laid out. 

10 Q. Well, did you not take from page 9, Goodyear Deal 

11 

12 

Summary, "Sale of Shallow Gas Assets," that that's 

exactly what was contemplated? 

13 A. Page 9? 

14 Q. Page 9 of Exhibit C. 

15 A. The summary. The Goodyear presentation does not 

16 

17 

18 

19 

20 

21 

22 

23 

24 

specifically lay out the purchase. It talks about a 

BuyCo. It doesn't talk about where these are 

metrics on a date we don't know. We know assets moved 

around between PE0C -- assets had moved between PE0C 

and P0C to effect this transaction. We know a retained 

interest agreement had to be put in place to avoid the 

$14 million LMR deposit that would have been required 

without it. I'm not sure where this falls in the 

timetable of that, but it's all contemplated in there. 

25 Q. But you're saying that when you read the Goodyear 

26 

27 

presentation, you didn't take it from that that the 

Perpetual Group contemplated that PEI would then sell 
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all of the shares in PEOC? 

I think it says this was not specifically referred to 

in the Goodyear presentation. That's what my affidavit 

states. 

5 Q. Well, no, your affidavit actually doesn't state that. 

6 

7 

8 

9 

10 

11 

A. 

It said, " ... it appears from the events that follow 

that Perpetual" 

I think the first statement was: (as read) 

"Although this was not specifically 

referred to in the Goodyear 

presentation ... " 

12 Q. Right. 

13 A. Which is my point. It's not specifically referred to. 

14 Q. Good point. But you' re saying that you 1 ooked at 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

page 10, and you didn't understand that what was 

contemplated was the sale of the Goodyear Assets to a 

third party? 

MR. DE WAAL: Mr. McDonald, it says "shares," 

" ... would then sell all of the shares in PEOC." So it 

refers to the share sale, resignation, a number of 

other things. 

MR. MCDONALD: I was just reading the heading at 

very -- page 9, "Sale of Shallow Gas Assets." 

MR. DE \tJAAL: Right, but if it -- paragraph 20 

of the affidavit does not relate to the asset sale. It 

relates to a number of other things that are not 

expressly stated. That's what the affidavit says. 
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1 MR. MCDONALD: Okay. 

2 Q. Turn to paragraph 9 of the Statement of Claim, please. 

3 

4 

5 

6 

7 

8 

9 

It states: ( as read) 

"The transaction contemplated by the 

share transaction closed immediately 

after the related transaction 

contemplated by the Asset Transaction." 

Is it your understanding that they were in fact 

separated by minutes? 

10 A. That is correct. 

11 Q. Turn to paragraph 22 of the Statement of Claim, please. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A. 

Paragraph 22 states, in part: ( as read) 

"The Asset Transaction ... " 

And 22 . 2 : ( as read) 

" ... was entered into between PEOC and 

POT in circumstances where ... " 

22.2.4: (as read) 

" ... PEOC, PEI, POC, POT, and Rose were 

not dealing at arm's length with each 

other within the meaning of the BIA." 

I'm correct, am I, that the trustee is alleging only 

that the Asset Transaction was not at arm's length and 

that you accept that the share transaction was at arm's 

length? 

I never reviewed the related status of the share 

transaction. But my understanding was they were an 

unrelated party. 
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1 Q. Acting at arm's length? 

2 A. Yes. 

3 Q. Turn to paragraph 22 of the Statement of Defence, 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

please. 

MR. DE WAAL: The Perpetual Statement of 

Defence? 

MR. MCDONALD: Paragraph 22 of the Perpetual 

Statement of Defence, yes. Whenever I'm referring to 

"the Statement of Defence" today, I mean my client's 

Statement of Defence, not Ms. Rose's Statement of 

Defence. 

The second sentence says: ( as read) 

"The share purchase agreement required 

several other interrelated and 

interdependent agreements and steps as 

necessary and integral parts of" what's 

defined in that document as the 

"Transaction" and what I've referred to 

in your questioning as the "Entire 

Agreement." 

Is that a fair description? 

22 A. The "Entire Agreement," are we back to the discussion 

23 in the PSA of the Entire Agreement? 

24 Q. Well, if you're more comfortable with the defined term 

25 

26 

"Transaction" in the Statement of Defence, either one 

suffices for my purpose. 

27 A. What was the definition of the "Transaction" in the 
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1 Statement of Defence? 

2 Q. I believe it's in paragraph 1. 

3 A. So I understand the Transaction -- I would refer to it 

4 more as the "Share Purchase Transaction," but ... 

5 Q. Sorry, rather than the "share purchase agreement"? 

6 That's fine with me, if that's -- if you want to add 

7 A. The share purchase. 

8 

9 

Q. -- that qualifier. With that qualifier, is that a fair 

statement? 

10 A. The "Transaction" refers to the share purchase? 

11 Q. No. The "Transaction" refers - - I know it's important 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

to your case that you isolate the asset agreement from 

the share agreement. And the judge is going to fully 

understand that. And you know it's important for my 

case that, at least in part, I look at them together. 

And so all I want to do is explore some facts with you 

without meaning to suggest that I don't understand that 

you're looking at one agreement in isolation from the 

others. 

I'm trying to ask you questions about the 

commercial transaction that I have referred to as the 

"Entire Agreement" or as defined in the Statement of 

Defence as he "Transaction." 

24 MR. DE WAAL: Mr. McDonald, let me make a 

25 suggestion. If you would refer to "the Deal" as 

26 

27 

everything that had to happen from the beginning to the 

end, including all these different agreements, then 

/ 
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there wouldn't be any confusion with the Entire 

Agreement on the transcript, which is not a defined 

term. If you say "the Deal," then we'd be happy to 

understand that that means all these various 

transactions comprising what eventually was the Deal. 

MR. MCDONALD: That's a good idea. 

7 Q. Will you understand that if I use that term? 

8 A . Yes . Yes . 

9 Q. And you take that as being a little more neutral for 

10 our purposes? 

11 A. It's not a defined term anywhere, yes. 

12 Q. So you and I are going to define it as your counsel has 

13 just defined it? 

14 A. Front to the back. 

15 Q. So let me read that sentence with that change: 

16 

17 

18 

19 

20 

21 

22 

(as read) 

"The share purchase agreement required 

several other interrelated and 

interdependent agreements and steps as 

necessary and integral parts of the 

Deal." 

And I'm asking you if that's a fair statement. 

23 A. Yes. 

24 

25 

26 

27 

MR. MCDONALD: And I wonder if we might ask the 

reporter to capitalize "Deal" now that you and I have 

defined it for the record, so it's not ambiguously 

confused with some other reference to that word. 
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MR. DE WAAL: That's fine. 

Q. MR. MCDONALD: And I'm looking now at 

paragraph 23(b), which says: (as read) 

"Key terms of the share purchase 

agreement included Perpetual warranted 

that the transfer of the beneficial 

interest in the Goodyear Assets from POT 

to PEOC would be executed and 

constituted binding obligations on the 

parties." 

Were you aware of that? 

12 A. Yes. 

13 Q. If you turn to paragraph 19 of the Statement of 

14 

15 

16 

17 

Defence. Based on your review of all the records that 

the trustee received from Sequoia and Perpetual, did 

you understand that the negotiators for 198 were 

Harold Wang and Wentao Yang? 

18 A. Yes. 

19 Q. And you understood that there was a larger group of 

20 

21 

negotiators on the Perpetual side that included 

Ms. Rose and others? 

22 A. I understand that, yes. 

23 Q. And if I refer to those two groups as "the Purchaser 

24 Team" and "the Vendor Team," you understand me? 

25 A. Yes. 

26 

27 

Q. In paragraph 20, it starts: ( as read) 

"Between July 6, 2016, and September 26, 
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9 

10 

11 

12 

13 

A. 
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2016, the Purchaser Team and the Vendor 

Team negotiated the" -- I'm going to 

substitute Deal - - "as self-interested 

adversaries, each advised by their 

separate counsel." 

And, in particular, it lists seven subparagraphs. 

Did your review of the Sequoia records or the 

Perpetual records provide you with any information about 

what's set out in that paragraph? 

I don't think the term "Deal" works in this paragraph, 

because I believe there had to be two purchasers and 

two vendors because there are two separate 

transactions. 

14 Q. Well -- and I take it because your position is that the 

15 

16 

Purchaser Team had no role in the negotiation of the 

asset purchase agreement; is that right? 

17 A. The asset purchase agreement was between POT and PEOC. 

18 Q. Yes. I know who the parties are. I didn't ask that. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A. 

I wanted to know about the negotiation. And I've 

pointed you to various elements of the negotiation. 

But your reluctance to use the word "Deal" in 

substitution for "Transaction" here is because, based 

on everything you reviewed, you're satisfied that the 

Purchaser Team had no role in the negotiation of the 

Asset Transaction. Is that what you're saying? 

I believe that the 198 Purchaser Team was the Purchaser 

Team dealing with PEI on to the purchase of PEOC. 
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1 Q. Okay. But what's the answer to my question? Do you 

2 want it read back? 

3 A. No, I recall your question. I don't know how much 

4 

5 

influence an external party had on an internal 

transaction. 

6 Q. Or to be more specific, you don't know how much 

7 

8 

influence the Purchaser Team had on the negotiation of 

the Asset Transaction; correct? 

9 A. Purchaser Team as in Purchaser Team from 198. 

10 Q. Yes, we just defined them. I thought we agreed on that 

11 expression. 

12 A. I had suggested there were two purchaser teams. 

13 Q. Well, I thought I defined for you a defined -- a term 

14 

15 

16 

17 

"Purchaser Team" to mean Harold Wang and Wentao Yang. 

Let's do it again. 

Do you understand when I use that expression 

that's what I'm referring to? 

18 A. Yes. 

19 Q. Okay. So is it your evidence that based on everything 

20 

21 

22 

23 

24 

25 

26 

A. 

you reviewed, you were satisfied that the Purchaser 

Team had no role in the negotiations of the Asset 

Transaction? 

I think I could say they had influence because they 

were trying to negotiate the purchaser the purchase 

of PEOC, and PEOC was trying to negotiate the purchase 

of POT assets. 

27 Q. So what did they do as part of exercising that 
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influence? 

I think that's something your client would have to tell 

us. 

4 Q. Because you don't know? 

5 A. No. 

6 Q. Okay. And you didn't think that as part of your duty 

7 

8 

9 

10 

to be honest and impartial and provide full and 

accurate information, that you should look into that 

question as part of your review of the records of 

Sequoia and Perpetual? 

11 A. The review of the asset purchase agreement was between 

12 

13 

14 

15 

16 

two related companies, and we looked at that 

transaction in isolation. We did not look into 

third-party interests such as municipalities, the ARO, 

third-party purchasers. We looked into the Asset 

Transaction. 

17 Q. And you identified parties that were both Perpetual 

18 

19 

entities, and you came to a conclusion that they 

weren't acting at arm's length; right? 

20 A. That's correct. 

21 Q. Did you consider the records relating to the sales 

22 

23 

process as part of your review of the Sequoia and 

Perpetual records? 

24 A. We looked at records that were contained in the data 

25 room, which was put forward by Perpetual. 

26 Q. Okay. Would you turn to paragraph 17 of Ms. Rose's 

27 affidavit. That says: ( as read) 
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9 
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"As part of the marketing process, 

Perpetual solicited third-party buyers, 

established a data room, entered into 

confidentiality agreements with third 

parties, and made multiple presentations 

to third parties, all as discussed in 

more detail below." 

Were you aware of that based on your review of those 

records? 

10 A. Yes. 

11 Q. Paragraph 18 refers to a confidentiality agreement 

12 

13 

entered into with Kailas. Were you aware of that as 

part of your review? 

14 A. Yes. 

15 Q. Paragraph 19 refers to: (as read) 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

"The negotiations between the Purchaser 

Team and the Vendor Team," as we've 

already defined those, "culminating in 

an agreement to effect the Deal," I'm 

going to substitute, "the substance of 

which was that 198 would acquire all of 

the shares of PEOC conditional upon PEOC 

and POT first combining into PEOC the 

legal and beneficial interest in the 

sale assets, being certain producing and 

non-producing oil and gas properties in 

north and eastern Alberta ... " 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A. 

Q, 

A. 

Q. 

A. 

Q. 

62 

Were you aware of that based on your review of those 

records? 

Yes. 

Paragraph 20: ( as read) 

"A transaction structure was used by the 

parties to execute the Deal, in 

preference to a direct sale of the 

Goodyear Assets to Kai las as it resulted 

in a considerable reduction in the 

number of agreements, licences, and 

registrations associated with the assets 

that needed to be conveyed to complete 

the sale. Additionally, the delivery of 

the Goodyear Assets in a turnkey 

corporate form on closing was 

commercially desirable to Kailas." 

Were you aware of that based on your review of the 

records? 

I was aware of that based on a review of this 

affidavit. 

But you weren't aware of that prior to reading this 

affidavit? 

I had not done the comparison between a share sale 

conveyances and an asset sale conveyances. 

Turn to Exhibit X of Ms. Rose's affidavit, please. If 

you turn over a couple of pages to the Summary of 

Information pages. The second page of that document, 
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the heading on the bottom at the right, "July 17, 2016, 

to August 3, 2016, Due Diligence Conducted By Kailas 

Capital," there's reference to $20,000 -- "20,000 

operating agreements, " et cetera, "78 man days. " 

Did you review those records? 

6 A. Those specific ones, no. 

7 Q. Turn to page 26 of Ms. -- paragraph 26 of Ms. Rose's 

8 

9 

affidavit. This refers to the Perpetual data room. 

Did you look at the records in the Perpetual data room? 

10 A. I viewed some of them, and staff reviewed others. 

11 Q. And you were aware that that's the data room that 

12 Perpetual set up for the sale of the Goodyear Assets? 

13 A. That's what we were told. 

14 Q. Okay. And to your knowledge, did it contain, among 

15 other things, what we see referenced in paragraph 26? 

16 A. Yes. 

17 Q. Paragraph 27 refers to: ( as read) 

18 

19 

20 

21 

22 

23 

24 

25 

26 

A. 

Q. 

"Perpetual soliciting over ten potential 

third-party buyers for the assets." 

I would expect you would know the number, but were you 

aware that Perpetual solicited multiple buyers for the 

assets? 

I'm aware that they solicited multiple buyers for -

interest and assets would be held by someone else, 

so ... 

I'm sorry, what did you say? 

27 A. Sorry. They were soliciting interests for assets. 
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1 Yes, I was aware there was interest in their assets. 

2 Q. Okay. Paragraph 28, were you aware they entered into 

3 multiple confidentiality agreements? 

4 A. I didn't review them, no. 

5 Q. No, I know. Were you aware that they entered into 

6 them? 

7 A. Yes. 

8 Q. Paragraph 29: ( as read) 

9 

10 

11 

12 

"Perpetual provided multiple 

presentations to prospective 

purchasers." 

Were you aware of that? 

13 A. Yes. 

14 Q. I think we already covered 31. You were aware that 

15 

16 

PEOC and Kailas entered into a confidentiality 

agreement? 

17 A. Yes. 

18 Q. Paragraph 32, you were aware that Kailas had access to 

19 Perpetual 's data room? 

20 A. Yes. 

21 Q. Paragraph 33, you were aware that Perpetual retained 

22 

23 

Macquarie Capital Markets Limited, which had introduced 

Perpetual to Kailas as his financial advisor? 

24 A. Yes. 

25 Q. Paragraph 34 refers to the Letter of Intent. We've 

26 

27 

covered that. 

Paragraph 35 to the Purchaser Team and Vendor 
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Team. 

Let's turn to paragraph 38. You told me you had 

met Mr. Yang and Mr. Wang. Have you had substantive 

discussions with them about Sequoia? 

Prior to our appointment as bankruptcy trustee, we were 

the proposal trustee, so we would have worked with the 

company. And 

8 Q. So the answer is yes? 

9 A. Yes. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q. 

A. 

Q. 

A. 

Q. 

Okay. Did you form the impression that they were 

knowledgeable about the oil and gas industry? 

Yes, they understood the industry. 

And they were experienced in negotiating oil and gas 

transactions of the type of complexity we see in the 

Deal? 

I know the individuals were involved in other 

transactions around town. To the exact level of their 

experience, I can't comment on that. 

Based on your discussions with them, was it your 

understanding that they were willing purchasers of the 

Goodyear Assets? 

22 A. Held in PEOC, yes. 

23 Q. And that they were not pressured in any way to do the 

24 

25 

26 

27 

A. 

Q. 

Deal? 

I can't comment on if they were pressured or not. 

Did you gain an understanding from your review of the 

Sequoia records or your discussions with Mr. Yang or 
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Mr. Wang whether they had conducted an extensive review 

of the data room? 

3 A. No, I did not discuss that with them. 

4 Q. Or an understanding of whether they held technical 

5 discussions with representatives of Perpetual? 

6 A. No, we did not discuss that with them. 

7 MR. MCDONALD: Can I take about two minutes to 

8 discuss with my colleagues. 

9 (Proceedings Adjourned at 12:29 p.m.) 

10 

11 

12 

Proceedings to commence at 1 :30 p.m. 

13 (Proceedings Commenced at 1:35 p.m.) 

14 PAUL J. DARBY, previously sworn, questioned by 

15 Mr. McDonald: 

16 

17 

18 

19 

20 

21 

22 

23 

Q. MR. MCDONALD: I just have a couple more 

questions, sir. In one of the exchanges we had this 

morning, I was asking you about the role of the 

Purchaser Team in the negotiation of the Asset 

Transaction, and your answer was: "I don't know how 

much influence the Purchaser Team from 198 had on 

negotiation of Asset Transaction. You should ask your 

clients." Do you recall that? 

24 A. Mm-hm. 

25 Q. Yes? 

26 A. Yes. 

27 Q. Did you ask Harold or Wentao? 
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1 A. No. 

2 Q. And I take it it was clear to you from your review of 

3 

4 

5 

6 

7 A. 

the records that the asset purchase and sale agreement 

wouldn't have occurred but for the Deal, as we've 

described it, or the share purchase agreement; is that 

right? 

It could have. It wasn't required to. 

8 Q. Right. But there was -- it was apparent to you, 

9 

10 

11 

12 

13 

whether it was from discussions you had or records you 

reviewed, that the intention was to do it in order to 

facilitate the share purchase agreement, not just as a 

transaction without the existence of the purchaser and 

the share purchase agreement. Fair enough? 

14 A. Yes. 

MR. MCDONALD: I have no other questions. 

Thank you. 

15 

16 

17 

18 

19 

MR. LEITL QUESTIONS THE WITNESS: 

Q. MR. LEITL: Good afternoon, Mr. Darby. You're 

still under oath. You understand that? 

20 A. Yes. 

21 Q. And you understand that I am counsel for Ms. Rose 

22 personally? 

23 A. Yes. 

24 Q. Your firm has sued her for over $200 million 

25 personally? 

26 A. Yes. 

27 Q. An extraordinary step for a trustee in bankruptcy in 
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1 your experience? 

2 A. Yes. 

3 Q. And just so you -- we're clear, I'm here to question 

4 

5 

6 

7 

8 

you on the issues before the court on November 8th from 

our client's perspective, in relation to this 

examination anyway, the issue of whether the trustee in 

bankruptcy should qualify as a complainant to pursue 

the oppression claim. You're aware of that? 

9 A. Yes. 

10 

11 

Q. And the issue of the release of my client. You're 

familiar with the release? 

12 A. Yes. 

13 Q. And you have met -- Ms. Rose is sitting to my left. 

14 You've met her several times in the past, haven't you? 

15 A. That's correct. 

16 Q. And when you met her, you were seeking information that 

17 

18 

led to Exhibit B, I believe it is, of your affidavit, 

the preliminary views that you came to; right? 

19 A. Yes. 

20 Q. And there was no restrictions in your mind in terms of 

21 

22 

23 

24 

25 

A. 

Q. 

what you could have asked Ms. Rose about? 

No. 

So you considered yourself free to ask her about 

anything that you consider relevant to your role as a 

trustee in bankruptcy? 

26 A. With regards to the investigation of your undertaking. 

27 Q. And what was the scope of that investigation? 
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1 A. We're looking at the asset transfer of the asset 

2 purchase agreement between PEOC and POT. 

3 Q. Were you also looking at possible lawsuits against her 

4 

5 

6 

7 

8 

9 

10 

A. 

Q. 

personally? 

Once we began the investigation into the asset 

transfers, certain fact scenarios appeared that 

required further investigation. 

So when you met Ms. Rose, at least on one of the 

occasions, you already had in mind a possible lawsuit 

against her personally? 

11 A. We hadn't received any of the information when we met 

12 

13 

14 

15 

16 

17 

18 

Q. 

A. 

them. 

That was not my question. My question is, when you met 

Ms. Rose, at some point you knew that you were 

considering a lawsuit against her personally. Are you 

having trouble with the question? 

No, I'm trying to think back when we found the facts 

regarding the asset purchase agreement. 

19 Q. You found the facts as part of your ongoing 

20 

21 

22 

23 

A. 

Q. 

investigation into Perpetual and Sequoia; correct? 

Correct. 

So what facts were magical in terms of finding a 

lawsuit against Ms. Rose? 

24 A. Specifically her execution of her fiduciary duties with 

25 regard to stakeholders of PEOC. 

26 Q. You' re not a lawyer? Correct? 

27 A. Correct. 
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1 Q. You're not an expert in corporate governance; correct? 

2 A. Correct. 

3 Q. Bankruptcy Insolvency Act does not mandate you to 

4 

5 

give -- to investigate into the exercise of fiduciary 

duties; correct? 

6 A. It does not mandate us to. It does not stop us from. 

7 Q. And you're giving me your legal opinion right now? 

8 A. No , I ' m not . 

9 Q. And when did you first consider that there might be a 

10 

11 

lawsuit against Ms. Rose personally in connection with 

the exercise of her fiduciary duties? 

12 A. After we had reviewed the documents they had provided 

13 us. 

14 Q. And prior to the delivery of your preliminary 

15 conclusions on June 26, 2018? 

16 A. Yes. 

17 Q. But prior to that time, you had never asked Ms. Rose 

18 

19 

whether she received a personal benefit from the 

transaction -- let me call it "the Deal" -- did you? 

20 A. No. 

21 Q. You didn't think that was relevant? 

22 A. Relevant to? 

23 Q. You talk -- the Statement of Claim talks about a 

24 

25 

26 

27 

personal benefit. Your affidavit talks about a 

personal benefit. Obviously you thought it was 

relevant enough to plead and to swear to under oath, 

but you did not ask her about it when you had the 
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1 opportunity to? 

2 A. We asked them to provide us additional information to 

3 dispute our claim, and they never responded. 

4 Q. You never made a claim that she received a personal 

5 benefit, did you? Before you sued. 

6 A. No. 

7 Q. You never said, "Ms. Rose, did you receive a personal 

8 benefit," did you? 

9 A. No, but the benefit's clear because she owns shares in 

10 

11 

12 

13 

14 

Q. 

A. 

an entity which was cleaned up by removing 

liabilities 

I see. 

-- and increasing its asset base. So any stakeholder 

received a benefit 

15 Q. So you were so --

16 A. for that transaction. 

17 Q. resolute in your determination about the personal 

18 

19 

benefit that you saw zero value in asking Ms. Rose if 

she had an explanation? Is that right? 

20 A. The removal of the liabilities, the increase of the 

21 

22 

asset base to all stakeholders of Perpetual was a 

benefit. 

23 Q. My question, sir, is, you were so resolute in your 

24 

25 

conclusion that you saw no value in asking her if she 

had any commentary on that. That's true, isn't it? 

26 A. We did not ask her. 

27 Q. And that's why you didn't ask her, isn't it? You 
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thought that she would have no answer that would be of 

any benefit to you? 

3 A. We didn't conclude why we didn't ask her because we 

4 didn't ask her. 

5 Q. Why didn't you ask her? 

6 A. I don't remember having the conversation with anyone 

7 whether or not we should. 

8 Q. So sitting here today, you can't tell me why you didn't 

9 ask her? 

10 A. The benefit she received as a stakeholder of Perpetual 

11 

12 

13 

14 

as a significant shareholder is clear in the increase 

in the asset base; the removal of the high, mature, 

negative cash-flowing assets and a significant portion 

of their liabilities. The benefit is clear. 

15 Q. When you swore your affidavit, you did your best to set 

16 

17 

out what you knew or could state under oath about the 

personal -- the alleged personal benefit, didn't you? 

18 A. Yes. 

19 Q. And you read Ms. Rose's affidavit before coming here 

20 today, didn't you? 

21 A. Briefly. 

22 Q. Yeah. 

23 A. We just got it on Fri day afternoon. 

24 Q. And Mr. McDonald asked you this morning if you had any 

25 

26 

corrections to make to your affidavit, and you said no; 

right? 

27 A. Yes. 
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1 Q. At no time did you ask Ms. Rose during your 

2 

3 

communications with her about the exercise of her 

business judgment as a director of PE0C, did you? 

4 A. No. 

5 Q. Didn't think that was necessary? 

6 A. Her exercise of her judgment's quite clear in signing 

7 the transaction on both sides. 

8 Q. So you didn't think that was necessary? 

9 A. The evidence speaks for itself. 

10 Q. So you did not think that was necessary; correct? 

11 A. Yes. 

12 Q. You told Mr. McDonald this morning, if I heard you 

13 

14 

15 

correctly, that you were waiting for some information 

that you didn't get, there was 2,500 wells to deal 

with, and that's why you went ahead and sued; right? 

16 A. We were waiting for information that was promised, 

17 

18 

never delivered. In this package, there are over 2,500 

wells that need addressing. 

19 Q. They were all secured, I thought, from your report 

20 

21 

filed three months prior to that. They weren't 

secured? 

22 A. Secured? 

23 Q. Did the trustee take steps to ascertain that the wells 

24 

25 

were in a secure condition? Nothing urgently was 

required? 

26 A. Took possession and control. 

27 Q. Right. 
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I would not use the word "secured." 

But no matter what, the status of the wells, you'll 

agree with me, had nothing to do with having to 

urgently sue Ms. Rose personally? 

5 A. All of these matters need to be dealt with in an urgent 

6 matter. 

7 Q. You'll agree with me that the status of the wells, no 

8 

9 

matter what they were, had nothing to do with the 

urgency to sue Ms. Rose personally; correct? 

10 A. We considered all urgent; wanted all to move forward. 

11 Q. You're aware of your role as a trustee to be an officer 

12 of the court? 

13 A. Yes. 

14 Q. And you understand that you're supposed to be neutral 

15 and impartial? Yes? 

16 A. Yes. 

17 Q. Would you include answering my questions to be part of 

18 that? 

19 A. Yes. 

20 Q. So you'll agree with me that the status of the wells, 

21 

22 

23 

24 

25 

26 

A. 

whether they were on fire or leaking or anything, had 

nothing to do with any urgency in suing Ms. Rose 

personally? Surely you agree with that. 

I would agree we wanted to put all this matter forward 

as quickly as we could because of the issue with the 

wells, the bankruptcy; and why delay? 

27 Q. So the issue of the wells has nothing to do with suing 
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Ms. Rose personally. It could have been then; it could 

have been six months later; right? 

3 A. We brought forward all the matters at the same time. 

4 Q. That's your best answer? Yes? 

5 A. Yes. 

6 Q. Now, you've confirmed some of the duties. I won't read 

7 

8 

9 

10 

11 

12 

13 

14 

15 

them all out to you. One of the duties in the Code of 

Ethics you saw -- you acknowledged was that the 

trustee: 

" ... shall not use any confidential 

information that is gathered in a 

professional capacity for their personal 

benefit or for the benefit of a third 

party." 

Section 41. You're familiar with that? 

16 A. Yes. 

17 Q. You're also familiar with Section 44: 

"Trustees who are acting with respect to 

any professional engagement shall avoid 

any influence, interest or relationship 

that impairs, or appears in the opinion 

of an informed person to impair, their 

professional judgment." 

18 

19 

20 

21 

22 

23 

24 You're familiar with that? 

25 A. Yes. 

26 Q. Section 50: 

27 "Trustees shall not obtain, solicit or 
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conduct any engagement that would 

discredit their profession or jeopardize 

the integrity of the bankruptcy and 

insolvency process." 

You're familiar with that? 

6 A. Yes. 

7 Q. And as an officer of the court, as a trustee in 

8 

9 

10 

bankruptcy, you'll agree with me that your concern is 

the status of the estate and the interests of creditors 

as at the date of bankruptcy; right? 

11 A. As at and subsequent to. 

12 Q. Thank you. And I believe you've confirmed, but I want 

13 

14 

to make sure we've got this, that you intended to give 

factual evidence in your affidavit; right? 

15 A. Yes. 

16 Q. You didn't intend to give opinion evidence? 

17 A. With regards to the valuation under Section 96, the Act 

18 requires a trustee to put a value on the assets. 

19 Q. You didn't intend to give a legal opinion? 

20 A. No legal opinion. 

21 Q. You didn't intend to give an opinion on any matters 

22 that are in dispute in the lawsuit, legal issues? 

23 A. No. 

24 Q. Your evidence concerning the Perpetual Group, as you 

25 

26 

called them in Exhibit B to your affidavit, comes from 

Perpetual; right? 

27 A. Yes. 
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1 Q. That's what you call the "Perpetual Disclosure" at 

2 paragraph 11 of your affidavit; right? 

3 A. Yes. 

4 Q. That's why, when Mr. McDonald, for example, asked you 

5 

6 

7 

about any influence that third parties may have had, 

you said to him "you'll have to ask your client," so 

that's the Perpetual Group; right? 

8 A. Correct. 

9 Q. But you did interview the principals of Sequoia for 

10 some purposes? 

11 A. Yes. 

12 Q. You interviewed employees of Sequoia for other 

13 purposes? 

14 A. Yes. 

15 Q. And contractors of Sequoia? 

16 A. Yes. 

17 Q. And you said creditors of Sequoia? 

18 A. Creditors call and complain all the time. 

19 Q. Okay. Did you interview any creditors in relation to 

20 gathering the facts for your affidavit? 

21 A. We'd asked the Alberta Energy Regulator for the well 

22 

23 

24 

licence transfers, documents surrounding the transfer 

from that timeframe, what was submitted with regards to 

transferring assets between POC, PEOC, and 198. 

25 Q. Did you ask them anything else? 

26 A. We wanted to know their LMR calculation. 

27 Q. For? 
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Looking at their claim when we (verbatim) later filed 

their claim; we knew they'd file a claim. 

I did not follow you. You knew they filed a claim? 

4 A. We knew they would file a claim. 

5 Q. What kind of claim? 

6 A. The Alberta Energy Regulator. 

7 Q. Do you mean "a claim" as a proof of claim in the 

8 bankruptcy? 

9 A. Yeah. 

10 Q. And in that proof of claim, that's effective as at the 

11 date of bankruptcy; correct? You've seen that? 

12 A. Yeah. 

13 Q. It's in Exhibit 2, Ms. Rose's affidavit. 

14 

15 

A. I haven't seen the exhibits. You just gave them to me 

this morning. Haven't had a chance to read them all. 

16 Q. You are aware that the proof of claim filed by the AER 

17 

18 

in respect of its claim as at the date of bankruptcy 

values its claim as low as $1; right? 

19 A. Yes. 

20 Q. And that's as at the date of bankruptcy; correct? 

21 A. Yes. 

22 Q. You didn't ask the AER for its position vis-a-vis PEOC 

23 on October 1st, 2016? 

24 A. PEOC is Sequoia. 

25 Q. You did not ask the AER about it's petition vis-a-vis 

26 PEOC as at October 1, 2016, did you? 

27 A. A claim? 
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1 Q. Did you ask it about its position vis-a-vis PEOC in any 

2 respect? 

3 A. About transfers that occurred to and from PEOC. 

4 Q. Transfers of we 11 s? 

5 A. Yeah. 

6 Q. And that's all you asked about? 

7 A. As of October 1st, 2016, yeah. 

8 Q. Okay. And have you had other discussions with the AER 

9 

10 

about advancing this claim and how that might help 

them? 

11 A. Help them? 

12 Q. Have you had other discussions with the AER about this 

13 claim? 

14 A. We've had discussions with inspectors about this claim. 

15 We've not provided this claim to the AER. 

16 Q. So you've had discussions with inspectors about 

17 advancing the AER's interest in this lawsuit? 

18 A. No. 

19 Q. Have you had discussions with inspectors about 

20 

21 

advancing other industry participants' interests in 

this lawsuit? 

22 A. Advancing other industry participants? 

23 Q. Other energy companies who might be interested in the 

24 outcome of this lawsuit? 

25 A. We've heard there's other interested parties. 

26 Q. But not prior to the filing of the lawsuit? 

27 A. No. We'd heard there were other interested parties 
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1 

2 

3 

that wanted to know how this went down. How an asset 

with a negative reserve value that should have had an 

LLR deposit of $14 million on the transfer date got 

4 moved into a company for a dollar. 

5 Q. So these -- that was an argument put to you by a third 

6 party? Was a concern of a third party? 

7 A. Yeah. 

8 Q. Yes? 

9 A. Yes. 

10 Q. So when you're relaying to me your views about negative 

11 value and $14 million deposits, whatever that means, 

12 you're talking about complaints made by other parties? 

13 A. Yes. 

14 Q. Now, you used the term "directing mind" in your 

15 affidavit. You're aware of that, aren't you? 

16 A. Sounds familiar. I'd want to look at the paragraph. 

17 Q. Paragraph 8, if memory serves. See that? 

18 A. Yes. 

19 Q. You'll agree with me that's a legal concept? Yes? 

20 A. I'm not a lawyer. I'm not going to te 77 you whether 

21 that's a legal concept. 

22 Q. You're not a lawyer, so you're not going to -- when you 

23 use the word "directing mind," you're talking about 

24 control, aren't you? 

25 A. Yes. 

26 Q. A legal concept? 

27 A. Sure. 

REPOR11NG GRO\JP 
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1 Q. And you're not an expert in corporate governance or the 

2 law of oppression, are you? 

3 A. No. 

4 Q. So let's look at paragraph 51 of your affidavit. You 

5 

6 

7 

8 

told me that you didn't want to give opinion evidence 

in the first phrase in this paragraph. Under the 

heading "Oppression and Prejudice, the Creditors," "is 

in the opinion of the trustee"; right? 

9 A. Yes. 

10 Q. You'll agree with me that you're not qualified to offer 

11 an opinion as to the best interests of PEOC as a matter 

12 of law; right? 

13 A. I'm qualified to give an opinion. 

14 Q. A personal - -

15 A. As the trustee. 

16 Q. A personal opinion? 

17 A. As the trustee. 

18 Q. But you told me you didn't want to give opinion 

19 evidence. Your intention was to give factual evidence. 

20 A. It is. 

21 Q. And when you give your opinion in the last sentence of 

22 

23 

24 

25 

paragraph 51 about the -- sorry, the second sentence, I 

apologize about disregard and prejudice of the 

interests of creditors, you're talking their interests 

at the date of the bankruptcy? 

26 A. At the date of the transaction. 

27 Q. I see. Now, you told Mr. McDonald that in your review, 
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your focus was largely on the Asset Transaction, if we 

can call it that. Do you remember that? 

3 A. Yes. 

4 Q. And Exhibit B to your affidavit you set out the results 

5 of your preliminary review; right? 

6 A. Yes. 

7 Q. And nowhere in this letter, Exhibit B, do you mention 

8 

9 

the release signed in favour of my client, do you? 

It's Exhibit H to your affidavit. 

10 A. No, it does not mention rel ease. 

11 Q. Right. So it wasn't a big enough concern then to 

12 mention, was it? 

13 A. We were asking for their opinion on these issues. 

14 Q. You didn't ask for their opinion on the release, did 

15 you? 

16 A. No. 

17 Q. So you were thinking of a lawsuit against Ms. Rose 

18 

19 

20 

personally in respect of alleged breaches of her 

fiduciary duty. You didn't ask for her side of the 

story; right? We've covered that? 

21 A. We have. The evidence speaks for itself. 

22 Q. Okay. And you were also thinking of suing her in the 

23 

24 

face of a release in her favour, and you didn't think 

it was proper to ask her about that? Right? 

25 A. Right. 

26 Q. You had by then seen the share purchase agreement; 

27 right? You reviewed it? 
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By this date? 

Pardon? 

By what date? 

By the date of your June 26th letter, 2018? 

Yes. 

And you saw that the share purchase agreement provided 

as a closing deliverable executed releases; right? 

8 A. Yes. 

9 Q. Mr. McDonald took you this morning to Clause 19.5 of 

10 

11 

12 

the share purchase agreement, which provided that the 

release was part of the transaction, the "Entire 

Transaction," so defined there; right? 

13 A. Yes. 

14 Q. So you saw that the release was part of the Deal? 

15 A. Yes. 

16 Q. But you weren't focussing on that because you were 

17 focussing just on the Asset Transaction; right? 

18 A. Our Section 96 request was to deal with the Asset 

19 Transaction. 

20 Q. And you saw that the release was separate from the 

21 Asset Transaction; right? 

22 A. Yes. 

23 Q. And you saw that the release was signed by -- and I 

24 

25 

apologize if I get their names wrong -- Messrs. Yang 

and Wang; right? 

26 A. Correct. 

27 Q. Were signed by third parties? Right? 
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1 A. Yes. 

2 Q. It was their decision to give my client a release from 

3 

4 

5 A. 

any claims in connection with her activities as a 

director of PE0C; right? 

I would suggest that was part of the Deal. 

6 Q. Right. So -- but it was their --

7 A. It wasn't. 

8 Q. When they put their pen on the release to sign, that 

9 was their decision; right? 

10 A. That was probably part of the whole price, the whole 

11 

12 

structure. Part of the Deal was they had to give the 

release. 

13 Q. They negotiated as they saw fit, and they -- you know 

14 

15 

that they retained McCarthy Tetrault, a national law 

firm in Canada? 

16 A. Yeah. 

17 Q. You've probably used them before? 

18 A. Yes. 

19 Q. And McCarthy Tetrault was their counsel when they 

20 signed the release? Yes? 

21 A. Yes. 

22 Q. And you're refusing to accept that it was their 

23 

24 

25 

A. 

decision to sign? 

I don't know what their decision was. You're asking me 

to put myself in their place. 

26 Q. Well, that's one reason we have people sign documents, 

27 so we have a written record of their decision. Do you 
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agree with me that the signatures on the releases 

reflect their decision to sign it? 

3 A. Yes. 

4 Q. And you have not sued them for anything, have you? 

5 A. No. 

6 Q. Now, you' 11 recall that the lawsuit, the Statement of 

7 

8 

9 

Claim, and the application was sent to Mr. McDonald's 

firm in the afternoon of August 3rd, 2018, the Friday 

before the August long weekend; right? 

10 A. Yes. 

11 Q. The next Monday was a holiday? Courts were closed? 

12 Yes? 

13 A. Yes. 

14 Q. And I'm showing you an article that appeared first in 

15 

16 

the Globe & Mail on August 6, 2018. Have you seen that 

before? 

17 A. Yes. 

18 Q. So you'll agree with me that on August 6, 2018, no one 

19 had access to the court file, did they? 

20 A. What day of the week is August 6? 

21 Q. Saturday. Sunday. Sunday. 

22 A. It can't be Saturday. 

23 

24 

25 

26 

MR. MCDONALD: 

MR. BADAMI: 

Q. MR. LEITL: 

No, Monday. 

It was the stat holiday or -

The holiday Monday. I apologize. 

Court was closed; right? 

27 A. It was. It was filed on the Fri day though. 

//1,7 
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1 Q. Right. How did the Globe & Mail come to learn of this 

2 lawsuit? 

3 A. I would suggest you ca 11 them and ask them. 

4 Q. You're telling me under oath that no one from your 

5 

6 

office or any agents or counsel sent this to the 

Globe & Mail? 

7 A. Yes. 

8 Q. Okay. You'll agree that would have been improper? 

9 A. Yeah. 

10 Q. Yes. 

11 

12 

13 

14 

15 

16 

17 

MR. LEI TL: If we can mark that. 

EXHIBIT 3 - An article that appeared 

first in the Globe & Mail on August 6, 

2018 

Q. MR. LEITL: Have the inspectors authorized a 

budget for this lawsuit, Mr. Darby? Including the 

oppression claim? 

18 A. We brought the proposed action to the inspectors for 

19 approval and put forward an estimated cash flow. 

20 Q. On the lawsuit? 

21 A. Including what we estimated on legal fees for the 

22 lawsuit, yes. 

23 Q. And what was the estimate? 

24 A. I'd have to go back and dig that up. 

25 Q. Was that estimate on the premise that it was not going 

26 to be defended? 

27 A. No. 
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1 Q. You can't recall ballpark what you estimated for the 

2 cost of the lawsuit? 

3 A. No, because we did it on a monthly cash-flow basis, not 

4 on a single line item. 

5 Q. Can you recall the monthly amounts? 

6 A. No. 

7 Q. Will you agree, based on what you've seen today, this 

8 

9 

lawsuit is going to cost in the millions of dollars, 

the trustee? 

10 A. I can't estimate the -- I don't know. 

11 Q. You've been a trustee before, a receiver in court 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A. 

Q. 

proceedings, a monitor. You've had to see and budget 

for lawsuits before, but you're 

If I was to guess --

I don't want you to guess. I want you to give me your 

best evidence. 

MR. DE WAAL: Is that a guess though? What's 

the difference? 

Q. MR. LEITL: So your answer is you don't know 

what it's going to cost? 

21 A. No. I don't know. I expect it to be expensive. 

22 Q. And has the trustee made arrangements with any third 

23 

24 

25 

26 

27 

A. 

Q. 

parties for any backup financing? 

No. 

Now, your oppression claim, the trustee's oppression 

claim against Ms. Rose, you understand is in relation 

to the execution of her role as director of PE0C prior 
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1 to October 1, 2016; right? 

2 A. Yes. 

3 Q. And at the time of the transaction or the Deal, if you 

4 

5 

prefer, you know that PEOC was the trustee of the 

defendant Perpetual Operating Trust; right? 

6 A. Yes. 

7 Q. So as trustee, PEOC had no beneficial ownership 

8 interest of any of its assets. You knew that; right? 

9 A. Yes. 

10 Q. The beneficial ownership was in POT, POT; right? 

11 A. Right. 

12 Q. And you know that prior to the Deal, PEOC had 

13 functioned solely as a trustee for POT; right? 

14 A. That's my understanding. 

15 Q. It had no material assets or operations? PEOC did not? 

16 A. That's my understanding, yes. 

17 Q. So prior to the transaction, your understanding is PEOC 

18 was unable to pay any ARO obligations? 

19 A. Correct. 

20 Q. And PEOC was a wholly-owned subsidiary of PEI at the 

21 time of the Deal; right? 

22 A. Yes. 

23 Q. It had one shareholder? 

24 A. Yes. 

25 Q. Correct? And that was PEI? 

26 A. Yes. 

27 Q. Yes? And PEOC was a single-purpose entity; right? 
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1 A. PEOC? 

2 Q. Yes. 

3 A. Yes. 

4 Q. And anybody who wanted to investigate PEOC could have 

5 

6 

7 

8 

A. 

done so through the public disclosure of PEI; right? 

I didn't -- I don't know what PEOC's disclosed. I 

would assume you're correct, but I have not looked at 

it. 

9 Q. You have not reviewed PEI's disclosure? 

10 A. A 11 of it, no. 

11 Q. Have you reviewed PEI's public disclosure in relation 

to PEOC? 12 

13 

14 

A. In the time period we're looking at of the 2016 

October transaction. 

15 Q. You did? 

16 A. Yes. 

17 Q. And so you recall, then, seeing the description of PEOC 

18 

19 

20 

as a special-purpose entity? 

A. Those exact words couldn't quote it on it, but if 

they're in there, I'd -- I would agree with you. 

21 Q. Something to that effect? 

22 A. Yeah. 

23 Q. And you knew then and you know now that the parent 

24 company, PEI, was a public company? 

25 A. Yes. 

26 Q. With its own board of directors? 

27 A. Yes. 
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1 Q. And I just want to be doubly clear in relation to 

2 

3 

4 

5 

paragraph 51 of your affidavit. Your personal opinion 

about the merits of an oppression lawsuit relates just 

to the Asset Transaction. You're clear about that; 

right? 

6 A. Yes. 

7 Q. You don't offer any opinion in relation to Mrs. Rose's 

8 

9 

discharge of her duties as a director in relation to 

the Deal, do you? As a whole. 

10 A. No, I believe our analysis was primarily on the Asset 

11 Transaction. 

12 Q. Thank you. In preparing your personal opinion on the 

13 

14 

oppression lawsuit, did you consider Section 122(4) of 

the Alberta Business Corporations Act? 

15 A. I'd have to speak to my counsel about - -

16 Q. Did you 

17 A. -- what we discussed. 

18 Q. Other than discussions with your counsel, did you look 

19 at that? 

20 A. If they showed it to me. 

21 Q. Otherwise no? 

22 A. I'd have to go look at all the memos. I would expect 

23 it to be included in our memos to file. 

24 Q. You're a chartered accountant. We've covered that; 

25 right? 

26 A. Yes. 

27 Q. You're familiar with IFRS? 
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1 A. Yes. 

2 Q. Can you remind me what that stands for? This is my 

3 ignorance. 

4 A. International Financial Reporting Standards. 

5 Q. And you're familiar with IAS, International Accounting 

6 Standards? 

7 A. Concept of them, yes. 

8 Q. You' 11 agree that under IAS, the liability is a present 

9 obligation? 

10 A. I don't -- read their definition. 

11 Q. Maybe I can help. This is a printout from 

12 

13 

PricewaterhouseCoopers' website. You can confirm that? 

Yes? 

14 A. Yes. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. LEITL: Can we mark this as the next 

exhibit before I ask anything else. 

EXHIBIT 4 - A printout from 

PricewaterhouseCoopers' website 

Q. MR. LE ITL: You'll agree with this statement 

of your firm that a liability is: (as read) 

"A present obligation of the entity 

arising from past events, the settlement 

of which is expected to result in an 

outflow from the entity of resources 

embodying economic benefits"? 

26 A. Yes. 

27 Q. That's how "liability" is defined? 
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1 A. Yes. 

2 Q. And that's distinct from a ttprovision,tt which is ttA 

3 liability of uncertain timing or amount"? 

4 A. Yes. 

5 

6 

7 

Q. Right? When you talk about the liabilities of PEOC, 

you talk about it in terms of provision; right? 

What -- ARO is a provision? 

8 A. ARO is a provision; municipal tax would be a liability. 

9 Q. And will you agree with me that in terms of estimating 

10 

11 

12 

13 

14 

15 

A. 

asset retirement and environmental obligations, that 

involves a highly judgmental and nuanced process? 

I believe there's a lot of data in the province given 

the billions of dollars of wells that have been drilled 

and abandoned. The characteristics and similar 

locations can allow a reasonable estimate to be made. 

16 Q. Okay. Do you agree that it is a highly judgmental and 

17 nuanced process? 

18 A. Based off the facts that can be applied from other 

19 characteristics, yes. 

20 Q. So you' re agreeing with me? 

21 A. Yes. 

22 Q. You agree that it can be quite complex? 

23 A. Yes. 

24 Q. Partly due to the complexity of environmental reporting 

25 

26 

and partly due to accounting standards that are open to 

interpretation? Fair? 

27 A. And partly due to the uniqueness of every situation. 
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1 Q. Thank you. Exhibit P, as in Peter, to your affidavit. 

2 You're familiar with that document? 

3 A. Yes. 

4 Q. You would have carefully reviewed it before swearing 

5 your affidavit? 

6 A. Yes. 

7 Q. Can you look over at Note 2 under "Basis of 

8 

9 

Preparation"? That's a standard noted item, isn't it, 

to explain how their financial statements are prepared? 

10 A. Yes. 

1 1 

12 

13 

14 

15 

Q. It says: (as read) 

"These condensed interim consolidated 

financial statements have been prepared 

in accordance with IAS 34" --

That's the same IAS we were talking about before; right? 

16 A. Yes. 

17 Q. (as read) 

" ... IAS 34 interim financial reporting 

and do not include all of the 

information required for full annual 

financial statements." 

18 

19 

20 

21 

22 You saw that at the time? 

23 A. Yes. 

24 Q. (as read) 

25 

26 

27 

"And these condensed interim 

consolidated financial statements should 

be read in conjunction with the 

dl? 
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1 

2 

3 

corporation's consolidated financial 

statements." 

Do you see that? 

4 A. Yes. 

5 Q. Those aren't included with your affidavit, are they? 

6 A. No. 

7 Q. You'll see in the second paragraph the reference to 

8 "accounting policies"? 

9 A. Yes. 

10 Q. You understood those to be accounting policies of PEI? 

11 A. Yes. 

12 Q. You don't address those in your affidavit, do you? 

13 A. No. 

14 Q. So ARO is a kind of provision, an estimate of possible 

15 future expenses to be incurred; right? 

16 A. Yes. 

17 Q. And it might become a present liability if and when the 

18 decommissioning work is done; right? 

19 A. When the work's done, it would be settled. 

20 Q. Right. 

21 A. It wouldn't be -- would become due before it gets done. 

22 Q. And the presumption in estimating ARO is that the 

23 company itself would pay; right? 

24 A. Yes. 

25 Q. There's no presumption of a default of any obligation 

26 in that regard, is there? 

27 A. No. 
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1 Q. No? You agree with me? 

2 A. I agree. 

3 Q. And, in fact, when you received Sequoia's I think you 

4 

5 

6 

said tens of thousands of records, whatever it was, you 

would have seen that Sequoia engaged in quite an 

aggressive decommissioning campaign, didn't it? 

7 A. Yes. 

8 Q. Fifth in the provi nee at one stage? 

9 A. That is correct. 

10 Q. Right. And it paid for that decommissioning work? 

1 1 

12 

13 

A. I'd say the majority of it. I think several creditors 

were never paid. 

MR. LEITL: Can we take a break? I just want 

14 to chat. I might be nearly done. 

15 (ADJOURNMENT) 

16 Q. MR. LEI TL: Mr. Darby, going back to my 

17 

18 

19 

questioning about the personal benefit that you opine 

on in your affidavit, the alleged personal benefit of 

Ms. Rose. Do you remember we talked about that? 

20 A. Yes. 

21 Q. And I think you said -- I'm obviously paraphrasing --

22 

23 

that it was just so obvious to you, you didn't need to 

ask Ms. Rose anything about it; right? 

24 A. Yes. 

25 Q. And if I heard you correctly, my notes are sketchy --

26 

27 

if I heard you correctly, you said in so many words 

that PEI was able to offload what you see as 



96 

1 $250 million in obligations; right? 

2 A. 220 mi 11 ion. 

3 Q. Okay. 

4 A. Call it. 

5 Q. And you' 11 agree with me that if a company was able to 

6 

7 

offload a company like PEI, $220 million in obligations 

for no consideration, that would be material? 

8 A. Yes. 

9 Q. And you would expect that to have a positive impact on 

10 the share price? 

11 A. Unless the shares were overvalued to start with. 

12 Q. Unless they were overvalued to start with? Is that 

13 what you said? 

14 A. Markets don't nat i ona 11 y make sense, so ... 

15 Q. But you do, all of -- other things being equal, assume 

16 

17 

18 

19 

and expect that the announcement by a company of an 

ability to offload $220 million in debt at no cost 

would have a material positive impact on its share 

price? 

20 A. It is positive for the company, yes. 

21 Q. Yes. Did you study the share trading -- the share 

22 price history of PEI over the period? 

23 A. No. 

24 Q. You didn't even look at it? 

25 A. No. 

26 Q. So you just assumed it happened? 

27 A. I didn't assume it went up at all. 
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I see. Can you look at Exhibit EE to Ms. Rose's 

affidavit? Do you have that in front of you? 

3 A. Yeah. 

4 Q. And you'll see -- it's printed small, but if you look 

5 

6 

7 

at the dates, under "9/26," September 26, the day 

before the Deal was announced, PEI's share price closed 

at $1 .78. Do you see that? 

8 A. Yeah. 

9 Q. And 30 days later you'll see at the very top it closed 

10 at $1 .57? 

11 A. Yeah. That's a short-term window that you're looking 

12 at. 

13 Q. Is that -- do you think --

14 A. And clearly --

15 

16 

17 

18 

19 

20 

Q. 

A. 

-- you're answering a question of mine now? Sir, do 

you think you're answering a question of mine? You're 

not, are you? My question was, do you see that 30 days 

later it closed at $1 .57, and you agree with me; right? 

I can see what you're pointing to me, but I don't agree 

with --

21 Q. And now you're trying to --

22 A. - - the timeframe - -

23 Q. 

24 -- advocate a position for your client, and I 

25 

26 

27 

would ask you to just answer the questions, okay? If 

your counsel has questions on re-examination, they can 

do it. I'm asking you not to be an advocate. Is that 
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2 A. 

3 MR. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

fair? 

Yes. 

LEITL: 

Thank you. 

98 

I have no further questions. 

(Proceedings ended at 2:32 p.m.) 
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