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I. INTRODUCTION 1

1. This Reply Brief addresses the submissions of the Trustee and the Intervenors dated 

October 16, 2020, regarding the Court's request for further submissions on October 2, 2020.

II. SUBMISSIONS

A. The Insolvency Test: Bennett on Bankruptcy

2. The Trustee argues that the definition of "insolvent person" should be read more broadly 

for the purposes of s. 96 than for other provisions in the BIA. The Trustee's view, in substance, 

is that s. 96 authorizes the Court to ignore commercial realities and retroactively void a transaction 

on the basis of a hypothetical and unrealistic scenario in which all of the entity's future contingent 

obligations suddenly crystalize. Such an artificial approach to determine insolvency should be 

rejected.

3. In any event, it appears that the Trustee is no longer relying on Ste/co. At paragraph 45 

of the Trustee's October 16, 2020 Brief, the Trustee states: "ARO are not an obligation that can 

be separated from the debtor's property, to then be weighed as obligations, due and accruing 

due against that property's 'fair valuation'."2

4. This concession is a remarkable departure from what the Trustee argued at length in its 

initial response Brief,3 in its Brief in response to the Intervenors' evidence,4 before the Court at 

the hearing of the BIA Summary Dismissal Application,5 and indeed throughout this litigation. 

Contrary to its original position that the alleged ARO of $223,241,000 was an obligation "due or 

accruing due",6 and its more recent position that "PEOC obligations 'due and accruing due' 

following the Asset Transaction would include the $128 million in 'decommissioning obligations'",7

1 This Brief uses the defined terms in PricewaterhouseCoopers Inc. v Perpetual Energy Inc., 2020 ABQB 6 
(the Reasons) [Perpetual Energy Defendants' Brief filed July 8, 2020 (Perpetual Brief), Tab 1],
2 Responses of the Trustee (October 2, 2020 Issues) filed Oct 16, 2020 (Trustee Oct 16 Brief) at para 
45.
3 Brief of the Trustee filed July 17, 2020 (Trustee July 17 Brief) at paras 117-128, 137-144.
4 Brief of the Trustee (Intervenor Evidence) filed September 25, 2020 (Trustee Sept 25 Brief) at para 
54.
5 Transcript of Proceeding from Hearing held October 2, 2020 (Oct 2 Transcript) at 7/22-9/41, 13/27- 
14/4, and 63/6-24.
6 See for example: Trustee July 17 Brief at paras 117-128, 137-144.
7 Trustee Sept 25 Brief at para 54.
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the Trustee now seems to agree that ARO should not be considered obligations "due or accruing 

due" for the purposes of the balance sheet test.

5. The Trustee's new argument is that ARO should be considered "on the fair valuation of 

the debtor's property side of the solvency equation".8 The Industry Intervenors make a similar 

argument.9

6. On this view, the Court needs to determine whether PEOC's property following the Asset 

Transaction, if disposed of at fair market value, would be sufficient to pay the outstanding 

municipal property tax in the amount of $1,560,809 (assuming that those taxes can properly be 

considered "due and accruing due").

7. The Trustee argues that the relevant evidence of value is Mr. Darby's statement that 

"[t]he Goodyear Assets... had no positive fair market value at the time of the Asset Transaction, 

but represented a significant net liability of at least $223,241,000".10 However, the Court has 

already rejected this evidence, concluding that, "[i]n effect, the decision in Redwaterextinguishes 

the Trustee's assertion that the Asset Transaction resulted in a significant net deficit".11

8. Rather, for the summary dismissal application (not the strike application), the relevant 

evidence from Mr. Darby is: "[fjor the purposes of evaluating the Asset Transaction, the Trustee 

has used the reserve report [the McDaniel Report]... that attributes the highest value to the 

Goodyear Assets."12 The Court has already determined, based on the McDaniel Report, that PEOC 

received at least $5,670,200 in value through the Asset Transaction, resulting in net assets of 

$4,109,391.13 And as Mr. Schweitzer explained and Mr. Darby acknowledged, "end of life 

abandonment and reclamation costs and property taxes for the recognized reserves were in fact 

included' in the McDaniel Report.14 The $5,670,200 in value that PEOC received through the Asset 

Transaction does not include the value associated with the Gas Marketing Contract at the time of

8 Trustee Oct 16 Brief at para 45.
9 Additional Written Submissions of Industry Intervenors filed October 16, 2020 (Industry Oct 16 Brief) 
at paras 2-5.
10 Trustee Oct 16 Brief at para 49.
11 Reasons at para 369 [Perpetual Brief, Tab 1].
12 Affidavit of Paul Darby sworn august 2, 2018 (Darby Affidavit) at para 38.
13 Reasons at para 368 [Perpetual Brief, Tab 1].
14 Darby Affidavit at para 41.1 and Exhibit N; Affidavit of Mark Schweitzer sworn October 3, 2018 
(Schweitzer Affidavit) at para 11 (emphasis added).
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the Asset Transaction,15 nor the closing of the statement of adjustments,16 which the Trustee 

continues to ignore notwithstanding that it was an asset of PEOC at the time of the Asset 

Transaction.17

9. It follows that the value of PEOC's property at the time of the Asset Transaction was 

sufficient to enable payment of the municipal property taxes of $1,560,809, and therefore PEOC 

was not insolvent at the time of, or rendered insolvent by, the Asset Transaction.

10. The other relevant evidence is the arm's length Share Transaction, which determined the 

fair market value of PEOC and the Goodyear Assets and was net of adjustments of the outstanding 

municipal property tax as part of its statement of adjustments, including the $1,560,809 of 

municipal property taxes for which Sequoia later negotiated payment plans.18

11. The Trustee's reference to the Daishowa example at paragraphs 46-47 of its Brief 

reinforces the Perpetual Energy Defendants' submission in oral argument19 that because a 

reforestation obligation or ARO are embedded in the value of an asset (unlike a mortgage), the 

value of a forest tenure or oil and gas property includes the embedded reforestation obligation 

or ARO. That is, a reforestation obligation or ARO is not deducted twice.

B. Deferred Taxes

12. The Trustee maintains the untenable position that deferred taxes should be considered as 

part of the balance sheet test for insolvency. Notably, the Intervenors do not.

13. Despite their position under the "Liabilities" heading of a balance sheet, deferred taxes 

should not be considered in the balance sheet test for insolvency. No expert evidence is required 

to reach this conclusion. As the OWA correctly observes, deferred taxes "may or may not ever 

have to be paid" and "may never become actual tax liabilities as there is uncertainty whether 

sufficient profits or proceeds of disposition on an asset sale will be realized in the future or,

15 Reasons at para 332 [Perpetual Brief, Tab 1].
16 Affidavit of Sue Riddell Rose sworn October 19, 2018 (Rose Affidavit) at para 48(a).
17 Reply Brief of the Perpetual Energy Defendants to the Trustee Sept 25 Brief filed September 30, 2020
(Perpetual Sept 30 Brief) at para 51.
18 Rose Affidavit at para 46, Exhibit K; Brief of the Perpetual Energy Defendants in Response to Intervenors' 
Briefs filed September 28, 2020 at paras 41-48.
19 Transcript of Proceeding from Hearing held October 1, 2020 (Oct 1 Transcript) at 27/17-28/22, 30/20- 
31/41.
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whether, for example, an amalgamation with a company with significant tax losses will result in 

the continued deferral of such taxes."20

14. The OWA attempts to distinguish ARO from deferred taxes on the basis that "ARO will 

always need to be addressed" and "[a]t best, it is a matter of when."21 However, the fact that 

certain assets will need to be abandoned and reclaimed by someone, at some future date, at 

some yet-to-be-determined cost, does not mean that management's estimates of ARO represent 

a certain amount that will need to be paid. The estimated ARO on a balance sheet does not reflect 

the actual costs that may be incurred when the assets are ultimately abandoned and reclaimed 

(which, to use CNRL as an example, may not occur for up to 60 years22). Estimates are made by 

reference to broad assumptions—regarding inflation rates, operating practices, technology, date 

of abandonment, reserve life, and applicable laws, regulations and accounting standards, to name 

a few—and all of those assumptions are subject to change. The OWA, for example, has recently 

developed efficiencies to reduce its abandonment costs by 50% relative to the AER's estimates.23

15. In addition, assets with embedded ARO can be sold to arm's length parties that negotiate 

the fair market value for less or more value than is recorded on an entity's balance sheet. The 

entity then records a gain or loss on disposition, incorporating the fair market value consideration 

into the company's balance sheet and adjusting the ARO and deferred tax estimates to reflect 

the transaction.

16. Neither deferred taxes nor ARO on a balance sheet represent a certain amount owing or 

an obligation to pay a specific amount at a specific time.

17. The Trustee's continued reliance24 on PEI's 2016 Consolidated Financial Statements is 

based on a misunderstanding of the evidence and of financial statements. First, as the Perpetual 

Energy Defendants explained in their September 30 Brief,25 and as the OWA rightly concedes, the 

"financial statements in evidence [PEI's 2016 Consolidated Financial Statements] do not address

20 Additional Submissions of the OWA Addressing the Honourable Justice D.B. Nixon's Request on October 
2, 2020 (OWA Oct 16 Brief) at paras 7-8.
21 OWA Oct 16 Brief at para 8.
22 Transcript from Questioning of Ron Laing held September 15, 2020 at 67/20-24.
23 Transcript from Questioning of Lars De Pauw held September 15, 2020 at 71/23-72/8.
24 See for example: Trustee Oct 16 Brief at para 22.
25 Perpetual Sept 30 Brief at paras 8-10.
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the solvency of PEOC".26 PEI's 2016 Consolidated Financial Statements also do not reflect the 

Asset Transaction. Second, as this Court held on the first summary dismissal application, [w]hile 

financial statements may record an accounting provision for various obligations, such accounting 

provisions do not, in and of themselves, create a liability that is recognized in Canada under the 

laws of general application."27

18. Including an item under the "Liability" heading on a balance sheet does not make it a 

liability. Nor does including it mean that the item should be considered as part of the balance 

sheet test for insolvency under the BIA. ARO and deferred taxes both appear under the "Liability" 

heading. They are both notional estimates that do not represent amounts owing or an obligation 

to pay any specific amount at any specific time. Neither should be considered in determining 

insolvency.

C. Trust Indenture and Trust Relationship

19. The Trust Indenture is not relevant or admissible for the application to strike the BIA 

Claim, as evidence is not considered in an application to strike and the Trust Indenture is not 

referred to in the Trustee SOC.

20. For the application for summary dismissal, the Trust Indenture confirms what is apparent 

from the other evidence, the licensing regime and the law of trusts: PEOC, as trustee and licensee, 

held the legal interests in the Goodyear Assets before and after the Asset Transaction and any 

ARO associated with the Goodyear Assets was always PEOC's responsibility. This should not be 

contentious, particularly given the Court's finding that "PEOC could not have assumed a liability 

in respect of the ARO in conjunction with the Asset Transaction".28 There was therefore no 

"transfer" within the meaning of s. 96.

21. The Trust Indenture has been part of the Court record and in the hands of counsel for the 

Trustee for nearly two years. Yet the Trustee continues to raise technical objections to the Court 

considering it: first, objecting to the Perpetual Energy Defendants' reliance on it because it was 

not attached to an affidavit; second, opposing an application for leave to file it as an exhibit to

26 OWA Oct 16 Brief at para 9.
27 Reasons at para 358 [Perpetual Brief, Tab 1],
28 Reasons at para 225 [Perpetual Brief, Tab 1].
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an affidavit; and third, complaining about proof of its authentication. Yet the Trustee has never 

suggested any prejudice, nor that the Trust Indenture is not authentic. Despite repeatedly raising 

objections to try to prevent the Trust Indenture from being considered, the Trustee takes three 

pages of its Brief to rely on it and make arguments arising from it. Surely any technical objections 

about admissibility or authenticity are waived by such reliance.

22. The Perpetual Energy Defendants submit that the record is complete even without the 

Trust Indenture given the other evidence on the record, the licensing regime and the law of 

trusts. The Perpetual Energy Defendants' submissions do not need to rely on the Trust Indenture 

and the Court does need not require the Trust Indenture to grant the BIA Summary Dismissal 

Application. As counsel for the Perpetual Energy Defendants said at the hearing: "even if you 

wanted to ignore it, you of course wouldn't ignore the indemnity that arises as a matter of [law], 

by virtue of the trust relationship and finally, the indemnity has nothing to do with the argument 

we're making."29

23. In the circumstances, it is submitted that the Court may consider the Trust Indenture 

when assessing all parties' arguments. If, however, the Court determines that the Perpetual 

Energy Defendants cannot rely on the Trust Indenture, the same applies to the Trustee and the 

Intervenors and their submissions on the Trust Indenture should not be considered. The Trustee 

cannot have it both ways.

24. The Trustee and the OWA use the filing of the affidavit attaching the Trust Indenture as 

an opportunity to argue that the record has become inconsistent or incomplete, and therefore 

not sufficient for summary judgment. This argument is irrelevant to the strike application, and, 

as stated, the Trust Indenture is unnecessary to decide the summary dismissal application.

25. The Trustee, having had the Trust Indenture for two years, has shown no interest in it 

until its recent complaints that the Court should not consider it. Nor did the Trustee cross-examine 

any of the Perpetual Energy Defendants' witnesses on this application in respect of the Trust 

Indenture or any other issue. An argument at this stage that issues arising from the Trust 

Indenture prevent summary dismissal and require a trial is contrived and should be rejected.

29 Oct 1 Transcript at 25/2-4.



7

26. The Trustee's Brief makes a new argument at paragraphs 20-21 arising from Redwater 

that "PEOC only assumed the ARO when it acquired the Goodyear Assets in the Asset 

Transaction". The Trustee's argument begins with a flawed premise: before the Asset 

Transaction, PEOC, as licensee of the Goodyear Assets, was not responsible for associated ARO, 

because, according to Redwater, ARO "form[s] a fundamental part of the value of the licensed 

assets" as opposed to the "licences".30

27. This argument ignores that PEOC always held the legal interest in the Goodyear Assets. 

It is also a misreading of what "licensed assets" means in Redwater?1 More importantly, Redwater 

states the opposite of what the Trustee argues: "Abandonment is instead an obligation of the 

licensee."32 As the Supreme Court stated, it is a licence, not the underlying asset, that triggers 

the ARO: "Licences to operate a well, facility or pipeline are granted subject to obligations that 

will one day arise to abandon the underlying asset."33 As the OWA acknowledges, before the 

Asset Transaction, PEOC, as licensee of the Goodyear Assets, was "responsible for the ARO 

associated with the Goodyear Assets" under the statutory scheme.34 That is clear from the 

Environmental Protection and Enhancement Act (the EPEA), s. 134(b)(iii), which defines 

"operator" to include "the holder of a licence... issued by the Alberta Energy Regulator".35 36

28. The OWA argues that POT and PEOC were jointly responsible for ARO before the Asset 

Transaction by virtue of the EPEA, but that after the Asset Transaction the ARO became the sole 

obligation of PEOC. The OWA is mistaken about the definition of "working interest participant" in 

the EPEA, which includes "a person who owns... a beneficial... interest in an activity described in 

clause (b)(iv) under an agreement that pertains to the ownership of that activity'?6 That is, a 

working interest participant is a person who obtains ownership of a percentage of a well, such as 

through an oil and gas lease, a farmout agreement, or a pooling agreement. A working interest

30 Reasons at para 166 [Perpetual Brief, Tab 1].
31 The Supreme Court in Redwater did not refer to "profit a prendre" (oil and gas leases) as licensed assets. 
It stated the opposite: a profit a prendre is not a licensed asset, and "[t]he three relevant licensed assets 
in the Alberta oil and gas industry are wells, facilities and pipelines." Redwater at paras 12-13 [Perpetual 
Brief, Tab 17],
32 Redwater at para 145 [Perpetual Brief, Tab 17], quoted in the Reasons at para 149 [Perpetual Brief, 
Tab 1].
33 Redwater at para 15 [Perpetual Brief, Tab 17],
34 OWA Oct 16 Brief at para 4.
35 EPEA, s. 134(b)(iii) [OWA Oct 16 Brief, Tab 1].
36 EPEA, s. 134(j) (emphasis added) [OWA Oct 16 Brief, Tab 1],
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participant does not include a beneficiary under a trust like POT. First, a trust is a relationship, 

not an agreement. Second, the Trust Indenture is a general trust instrument, not an agreement, 

and it does not "pertain to the ownership" of an "activity" described in clause (b)(iv) (for example, 

a well or facility).37 Third, if the Legislature had intended to change the law of trusts—under which 

a beneficiary has no obligations—to make a beneficiary under a trust responsible for ARO, it would 

have done so explicitly.

29. In any event, the OWA's interpretation of the EPEA, even if correct, does not assist the 

Trustee. Even if the EPEA creates a duty to reclaim that extends to owners of beneficial interests 

under a trust relationship, that does not change the Perpetual Energy Defendants' argument that 

the Asset Transaction did not constitute a "transfer" under s. 96 of the BIA. That is, it does not 

change PEOC's responsibility for ARO associated with the Goodyear Assets as the licensee and 

legal owner before and after the Asset Transaction. Nor does it make a combination of the legal 

and beneficial interests in the Goodyear Assets a "transfer".

30. The Trustee also argues that before the Asset Transaction, PEOC could be indemnified 

out of the Trust Properties, which included the Goodyear Assets and the KeepCo Assets. But the 

Trustee also acknowledges that "PEOC remained the trustee of POT until after the Asset 

Transaction".38 That is, before and after the Asset Transaction, the Trustee had access (directly 

or by indemnity) to the same assets for any expenditures.

31. The Trustee concludes its argument about the Trust Indenture by stating: "As a result of 

the Asset Transaction, the Goodyear Assets 'sold to PEOC' by POT ceased to be trust assets for 

which PEOC, as trustee, could claim any indemnity from POT."39 That is of course correct, but 

ignores a key point. Before the Asset Transaction, PEOC owned the legal interests in the Goodyear 

Assets and held the beneficial interests in trust for POT. As such, PEOC had access to the 

Goodyear Assets (both the assets themselves and the revenue they generated) in the event that

37 See definition of a working interest participant from the AER: "A WIP is a person who owns a beneficial 
or legal undivided interest in a well or facility under agreements that pertain to the ownership of that well 
or facility. WIPs may be required to suspend, abandon, and reclaim a well or facility that they have a 
working interest in and are required to pay their share of suspension, abandonment, and reclamation 
costs." https://www.aer.ca/reaulatina-development/proiect-closure/liabilitv-manaaement-proarams-and-
processes/frequentlv-asked-questions
38 Trustee Oct 16 Brief at para 27.
39 Trustee Oct 16 Brief at para at para 28.

https://www.aer.ca/reaulatina-development/proiect-closure/liabilitv-manaaement-proarams-and-
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it needed to make expenditures, including for abandonments or reclamations. After the Asset 

Transaction, PEOC had both the legal interest and the beneficial interest, and had the same 

access to the Goodyear Assets (both the assets themselves and the revenue they generated, 

including with the embedded price protection).

D. The Trustee's Additional Argument regarding Paragraph 28 of its 
September 25, 2020 Brief

32. Paragraphs 29-34 of the Trustee's October 16 Brief are purportedly made in response to 

a request for submissions on paragraph 28 of the Trustee's September 25, 2020 Brief. This 

appears to be a reference to the Court's question about whether any words are missing from 

paragraph 28 of the Trustee's September 25, 2020 Brief.40

33. Paragraphs 29-34 of the Trustee's Brief do not answer the question asked, but rather 

make additional arguments regarding the interpretation of s. 96 of the BIA. The Court requested 

the post-hearing briefs to address the Court's specific questions, not to allow counsel to 

supplement prior briefs or oral argument. It is submitted that this section of the Trustee's Brief 

should be ignored.

34. In any event, the Trustee's submission merely repeats its misconception that "ARO are 

liabilities in the broad sense",41 its incorrect reliance on PEI's financial statement disclosure of 

ARO,42 and its incorrect conclusion, contrary to paragraph 368 of the Reasons, that "the Asset 

Transaction... stripped value from the PEOC estate and negatively affected the net financial 

position of PEOC from a balance sheet perspective".43 The propositions that the Trustee relies 

upon from Urbancorp and Option Industries44 do not assist the Trustee; the Asset Transaction 

did not strip value from PEOC or have a negative impact on PEOC's net financial position.

40 Oct 2 Transcript at 37/19-36.
41 Trustee Oct 16 Brief at para 32.
42 Trustee Oct 16 Brief at para 33
43 Trustee Oct 16 Brief at para 34.
44 Trustee Oct 16 Brief at para 30.



10
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