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Overview:

1. This application raises two threshold issues regarding elements of the Plaintiff's claim 

under s. 96 of the Bankruptcy and Insolvency Act (the BIA), which is the only remaining 

claim in the Action (the BIA Claim):

(a) was PEOC insolvent at the time of the transfer or rendered insolvent by it within 

the meaning of the BIA1

(b) was there a transfer at undervalue within the meaning of the BIA?

Remedy claimed or sought:

2. The Perpetual Defendants seek an Order:

(a) striking the BIA Claim against the Perpetual Defendants under Rule 3.68;

(b) alternatively, summarily dismissing the BIA Claim against the Perpetual 

Defendants under Rule 7.3;

(c) directing PricewaterhouseCoopers Inc. (PwC) in its personal capacity, or 

alternatively PwC in its capacity as trustee in bankruptcy of Sequoia Resources 

Corp., to pay to the Perpetual Defendants the costs of this application and this 

Action on a full indemnity basis or on such scale as this Honourable Court 

determines to be just; and

(d) granting such other relief that this Honourable Court determines to be just.

3. The abbreviations and defined terms in the Perpetual Defendants' Statement of Defence 

are used in this application.

Grounds for making this application:

4. There is no merit to the BIA Claim, the only remaining claim in this Action. The BIA Claim 

does not disclose a reasonable claim and should be struck.

5. Alternatively, the BIA Claim does not raise any genuine issues for trial.
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PEOC was not insolvent at the time of the Asset Transaction nor was it rendered
insolvent by it

The BIA Claim discloses no reasonable claim and should be struck under 
Rule 3.68

6. The Statement of Claim alleges that PEOC was somehow insolvent at the time of the Asset 

Transaction or was rendered insolvent by the Asset Transaction:

(a) paragraph 14.3: "As a result of the Transactions: ...if Sequoia was not already 

insolvent, it was rendered insolvent, as its liabilities exceeded its assets and it was 

unable to pay its debts as they became due";

(b) paragraph 20.3: "As a result of the Transactions generally, and the Asset 

Transaction in particular... PEOC became liable for, but unable to pay, the ARO 

associated with the Goodyear Assets"; and

(c) paragraph 22.4: "The Asset Transaction... was entered into while PEOC was 

insolvent, alternatively rendered PEOC insolvent."

7. Under Rule 3.68, the Court may strike a claim that discloses no reasonable claim.

8. In an application to strike, the Court must accept the allegations of fact as true except to 

the extent the allegations are based on assumptions or speculations or where they are 

incapable of proof.

9. The Trustee's allegations are bound to fail. Both at the time of the Asset Transaction and 

immediately after the Asset Transaction, PEOC was the legal owner of the Goodyear 

Assets and, in law, held the same assets and had the same obligations and the same 

balance sheet.

10. The allegations in paragraphs 14.3, 20.3 and 22.4 of the Statement of Claim that PEOC 

was insolvent at the time of the Asset Transaction are wrong and incapable of proof:

(a) the Statement of Claim alleges at paragraph 12 that "prior to the Asset 

Transaction... Sequoia, then known as PEOC, had functioned solely as a trustee 

for POT and had no material assets or operations"; and
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(b) the Statement of Claim does not allege that PEOC had liabilities at the time of the 

Asset Transaction, unless one infers an allegation that its liabilities were the 

"abandonment and reclamation obligations" (ARO) associated with the Goodyear 

Assets.

11. The allegations in paragraphs 14.3, 20.3 and 22.4 of the Statement of Claim that PEOC 

was rendered insolvent by the Asset Transaction are based on the assumptions that:

(a) the ARO associated with the Goodyear Assets is a liability; and

(b) as a result of the Asset Transaction, PEOC as the owner of the Goodyear Assets 

had liabilities that exceeded its assets and was unable to pay its debts as they 

became due or, specifically, that PEOC was "unable to pay, the ARO associated 

with the Goodyear Assets".

12. The allegations regarding insolvency are based on the assumption that the ARO associated 

with the Goodyear Assets was a liability. That assumption is wrong and the allegation is 

incapable of proof.

13. Pursuant to Orphan Well Association v Grant Thornton Ltd, 2019 SCC 5 {sub. nom. 

Redwatei) and PricewaterhouseCoopers Inc v Perpetual Energy Inc, 2020 ABQB 6:

(a) end-of-life obligations, like ARO, form a fundamental part of the value of the 

licensed assets, the same as if the associated costs had been paid up front;

(b) at the time of the Asset Transaction, nobody (including the AER) was a creditor of 

PEOC in respect of the ARO associated with the Goodyear Assets;

(c) at the time of the Asset Transaction, PEOC had neither a liability nor any amount 

referable to an existing obligation arising from the ARO associated with the 

Goodyear Assets; and

(d) at the time of the Asset Transaction, to the extent that there was ARO associated 

with the Goodyear Assets, it was a notional and contingent obligation insufficient 

to constitute a liability.
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14. Therefore, the allegation that, as a result of the Asset Transaction, PEOC as the owner of 

the Goodyear Assets:

(a) had liabilities that exceeded the value of its assets is wrong and incapable of proof 

and is bound to fail; and

(b) had to pay or was unable to pay the ARO associated with the Goodyear Assets is 

wrong and incapable of proof and is bound to fail.

The BIA Claim discloses no genuine issue for trial and should be dismissed 
under Rule 7.3

15. The Trustee's evidence that PEOC was insolvent at the time of the Asset Transaction is 

based on the assumption or speculation in the Affidavit of Paul Darby sworn August 2, 

2018 (the Darby Affidavit) that PEOC had no legal interest in the Goodyear Assets but 

nonetheless "may" have had liability for the municipal property taxes associated with the 

Goodyear Assets, as set out at paragraph 45 of the Darby Affidavit: "It had no assets or 

operations and may have been insolvent, if it was personally liable to pay the municipal 

property tax obligations associated with the assets it held as trustee for POT."

16. This speculation in the Darby Affidavit is wrong in law: at the time of the Asset 

Transaction, given that PEOC legally owned the Goodyear Assets, the value of the 

Goodyear Assets must be attributed to PEOC, if the value of the associated municipal 

taxes is attributed to it, as may be alleged.

17. PEOC was not insolvent at the time of the Asset T ransaction:

(a) PEOC's assets and liabilities were as set out in financial statements attached as 

Exhibit I to the Darby Affidavit; and

(b) the value of the Goodyear Assets (at least $5,670,200) PEOC held in trust for POT 

exceeded the value of the associated municipal taxes (at most $1,560,809).

18. The Trustee's evidence that PEOC was rendered insolvent by the Asset Transaction is set 

out in the Darby Affidavit:

(a) paragraph 46: "Accordingly, by acquiring the Goodyear Assets which... represented 

ARO and tax liabilities of more than $130 million...; and required capital for ARO
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and recompletion of $22.6 million over the next three years, PEOC was 

immediately rendered insolvent..."; and

(b) paragraph 57: "As a result of the Asset Transaction, PEOC became liable for the 

municipal property taxes with respect to the Goodyear Assets, with no right to 

claim reimbursement from POT or anyone else. As these assets were cash flow 

negative, PEOC has no ability to pay the taxes."

19. PEOC was not rendered insolvent by the Asset Transaction:

(a) PEOC's assets had a net positive value of at least $4,109,391 (the difference 

between the positive value of the Goodyear Assets of $5,670,200 and the 

associated municipal property taxes of at most $1,560,809);

(b) PEOC also owned the Gas Marketing Contract with a value of $12.9 million; and

(c) Sequoia continued to operate and acquire other assets for 18 months following 

the Asset Transaction.

20. Under Rule 7.3, this Court may dismiss all or part of a claim if there is no merit to a claim 

or part of it, that is, where there is no genuine issue requiring a trial.

21. There is no genuine issue requiring a trial. No trial is required to determine whether PEOC 

was insolvent or rendered insolvent by the Asset Transaction as a fair and just 

determination can be made on the merits on a summary dismissal application. Here, 

summary dismissal allows the judge to make the necessary findings of fact, apply the law 

to the facts, and is a proportionate, more expeditious and less expensive means to achieve 

a just result.

No transfer at undervalue

22. The Asset Transaction was not a transfer at undervalue under the BIA, that is, the value 

of the consideration received by PEOC was not conspicuously less than the value of the 

consideration given by PEOC.

The BIA Claim discloses no reasonable claim and should be struck under 
Rule 3.68

23. The Statement of Claim alleges:
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(a) paragraph 13.1: "the value of the actual consideration given by Sequoia... in the 

Asset Transaction was at least $223,241,000";

(b) paragraph 13.2: "the value of the actual consideration received by Sequoia in the 

Asset Transaction was at most $5,670,200"; and

(c) paragraph 14: "As a result of the Transactions, Sequoia acquired assets with 

associated ARO and other liabilities which exceeded the value of the assets; and 

Sequoia received consideration which was conspicuously less than the 

consideration provided by Sequoia."

24. The Statement of Claim refers to no "significant" liability to support the allegation of a 

transfer at undervalue other than:

(a) paragraph 5: "the Goodyear Assets... had significant associated abandonment and 

reclamation liabilities" when PEOC acquired that property in the context of the 

Asset Transaction; and

(b) paragraph 16.3.1: the Goodyear Assets "were high liability assets".

25. The allegations regarding a transfer at undervalue are based on the assumption in the 

Statement of Claim that the ARO associated with the Goodyear Assets was a liability. As 

set out above, that assumption is wrong and the allegation is incapable of proof.

26. Because the allegations in the Statement of Claim regarding a transfer at undervalue are 

based on the assumption and are incapable of proof, the allegation that the value given 

by Sequoia (PEOC) was conspicuously more than the value received by Sequoia (PEOC) 

is bound to fail, and as a result the whole of the BIA Claim is bound to fail.

The BIA Claim discloses no genuine issue for trial and should be dismissed 
under Rule 7.3

27. The Trustee's opinion of value given by PEOC is set out at paragraphs 40 and 44.2 of the 

Darby Affidavit, and is based predominantly on the value of the ARO associated with the 

Goodyear Assets. Specifically, that opinion is based on:

(a) ARO of $218,958,274 (comprising $192,127,274 for the Goodyear Wells and 

$26,831,000 for the facilities associated with the Goodyear Wells); and
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(b) municipal property taxes of $10,047,744.20.

28. The value given by PEOC is at most the amount of the outstanding municipal property 

taxes at the time of the Asset Transaction:

(a) as set out above, ARO is not a liability; and

(b) the outstanding municipal property taxes associated with the Goodyear Assets at 

the time of the Asset Transaction were no more than $1,560,890. Further, no 

municipalities had issued any notices of default for unpaid property taxes 

associated with the Goodyear Assets.

29. The Trustee's opinion of value received by PEOC is set out at paragraphs 37.2 and 44.3 

of the Darby Affidavit by reference to the value stated in the McDaniel Report of 

$5,670,200: "In the opinion of the Trustee... the value of the actual consideration received 

by PEOC in the Asset Transaction was at most $5,670,200."

30. The Trustee's opinion of value ignores the $12.9 million value of the Gas Marketing 

Contract that PEOC received as part of the Transactions.

31. There is no genuine issue requiring a trial. No trial is required to determine whether there 

was a transfer at undervalue within the meaning of the BIA as a fair and just determination 

can be made on the merits on a summary dismissal application. Here, summary dismissal 

allows the judge to make the necessary findings of fact, apply the law to the facts, and is 

a proportionate, more expeditious and less expensive means to achieve a just result.

Material or evidence to be relied on:

32. The pleadings and proceedings herein, including the materials filed in the Action so far, 

including:

(a) the Statement of Claim filed August 2, 2018;

(b) the Statement of Defence filed August 27, 2018;

(c) the Affidavit of Paul J. Darby sworn and filed on August 2, 2018;

(d) the Affidavit of Mark Schweitzer sworn and filed October 4, 2018;
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(e) the Affidavit of Susan Riddell Rose sworn and filed October 19, 2018;

(f) the Transcript of questioning of Paul J. Darby held on October 22, 2018;

(g) the Transcript of questioning of Mark Schweitzer held on October 26, 2018;

(h) the Transcript of questioning of Susan Riddell Rose held on October 26, 2018; and

(i) the Reasons for Judgment of Justice D.B. Nixon cited as 2020 ABQB 6.

33. Such other materials as counsel advises and this Honourable Court admits.

Applicable Rules:

34. Alberta Rules of Court, Alta. Reg. 124/2010, Rules 3.68 and 7.3.

Applicable Acts and Regulations:

35. Bankruptcy and Insolvency Act (Canada), s. 96.

How the application is proposed to be heard or considered:

36. Orally.

WARNING

If you do not come to Court either in person or by your lawyer, the Court may give the 
applicant(s) what they want in your absence. You will be bound by any order that the Court 
makes. If you want to take part in this application, you or your lawyer must attend in Court 
on the date and at the time shown at the beginning of the form. If you intend to rely on an 
affidavit or other evidence when the application is heard or considered, you must reply by 
giving reasonable notice of the material to the applicant(s).
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