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I. INTRODUCTION 

1. The Orphan Well Association ("OWA") provides these submissions to the Court in 

response to the questions posed by Justice Nixon at the Application hearing on October 2, 2020 

and the submissions of Perpetual Energy Inc., Perpetual Operating Trust ("POT"), and Perpetual 

Operating Corp. ("PEOC") (collectively, the "Perpetual Energy Defendants") received on 

October 9, 2020 ("Defendants' Submissions").1 

II. ISSUES 

2. There are three items that the Court has asked the parties and intervenors to address: 

(a) the impact of the Trust Indenture,  

(b) the difference between Provisions and Deferred Taxes, and  

(c) the appropriate test for insolvency given the commentary in Bennett on Bankruptcy; 

III. ARGUMENT 

1. The Trust Indenture does not assist the Perpetual Energy Defendants  

3. The introduction of the Trust Indenture into evidence for the purposes of this application 

does not assist the Defendants. In fact, it highlights why this matter is not an appropriate candidate 

for summary judgment.  The Trust Indenture raises a triable issue regarding whether a transfer 

took place within the meaning of section 96 of the Bankruptcy and Insolvency Act (the "BIA").  

Additionally, as set out more completely in the Trustee's Brief, it raises a number of other factual 

issues. 

4. Before the Asset Transaction, POT and PEOC were both responsible for the ARO 

associated with the Goodyear Assets under the Environmental Protection and Enhancement Act, 

RSA 2000, c E-12 (the “EPEA”), as beneficial and legal owners, respectively.2  In addition to the 

express provisions of the EPEA which make POT and PEOC responsible for the ARO associated 

with the Goodyear Assets, sections 5.4 and 5.5 of the Trust Indenture limit PEOC's responsibility 

                                                 
1 Terms not hereinafter defined shall have the same meaning ascribed to them in the Statement of Claim and the Order of Justice D.B. Nixon filed 

July 31, 2020 (the "Intervenor Order"). 
2 EPEA ss. 137(1), 134(b), 134(j), 134(f) [TAB 1]; Conservation and Reclamation Regulation, Alta Reg 115/1993, s. 1(t) [TAB 2]. 
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for the ARO associated with the Goodyear Assets. Sections 5.4 and 5.5 provide that POT would 

indemnify PEOC out of the Goodyear Assets for certain losses or claims, including environmental 

claims arising from "liabilities of the Indemnified Parties [PEOC] to third parties (including 

governmental agencies)."3   Practically this meant that while PEOC would have responsibility for 

the cost of ARO under the EPEA, it was entitled to be indemnified by POT for the cost of 

remediating the ARO, and as such, its liability was reduced or eliminated.  

5. By contrast, after the Asset Transaction, PEOC held both the legal and beneficial interest 

in the assets. The dissolution of the trust relationship between POT and PEOC in respect of the 

Goodyear Assets meant that PEOC would no longer be indemnified by POT for the cost of ARO, 

and other losses and claims associated with the Goodyear Assets. Put simply, the ARO became 

the sole obligation of PEOC, when it had previously been a joint obligation with POT which was 

the subject of an indemnity. Losing an indemnity has a tangible legal effect on a party's position.  

On this basis, it cannot be said that there was no "transfer" pursuant to section 96 of the BIA.  

6. Importantly, the Trust Indenture creates uncertainty because it cannot be read in isolation. 

The Affidavit containing the Trust Indenture makes reference to other documents not before the 

Court. Are there other indemnification obligations that exist?  Were all decisions, funding, 

operations and so on made or carried out by the parent corporation?  The factual record is 

incomplete.  The introduction of the Trust Indenture highlights the need for a more complete 

record. This case requires document production to ensure there is not an equally important clause 

in a currently undisclosed document.  The onus is clearly on the Applicants to put their best foot 

forward and ensure the Court has the facts to make an appropriate decision.  Uncertainties in the 

facts due to the incomplete record preclude the possibility of fairly resolving the dispute on a 

summary basis. On this basis, the OWA submits that the Perpetual Energy Defendants' application 

should be dismissed.  

2. Financial Statements: Provisions and Deferred Taxes 

7. The Court has asked that the concept of Deferred Taxes in the consolidated financial 

statements for PEI, PEOC and POT be addressed as to its similarity to the concept of a Provision.  

While the OWA cannot, without recourse to experts in the field of accounting, fully address this 

                                                 
3 Affidavit of Sheena Criece, at Exhibit "A", p. 33-34.  
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question, it submits that ARO as a Provision is fundamentally different because it must be satisfied 

and the cost can be estimated by management. By contrast, Deferred Taxes may or may not ever 

have to be paid.   

8. While the OWA in its Brief repeated and applied the test for ARO as some evidence that 

ARO is a real obligation capable of being valued, the inquiry into Deferred Taxes by the 

Defendants in their Brief goes much further, arguably into the realm of expert evidence. Section 

B of the Defendants' Submissions recites and interprets parts of International Accounting 

Standards setting out Deferred Taxes, which appear to differ from Provisions primarily in that they 

may never ripen into a current obligation.  Deferred taxes may never become actual tax liabilities 

as there is uncertainty whether sufficient profits or proceeds of disposition on an asset sale will be 

realized in the future or, whether, for example, an amalgamation with a company with significant 

tax losses will result in the continued deferral of such taxes. In contrast, ARO will always need to 

be addressed.  At best, it is a matter of when.  

9. With respect, the OWA queries whether the interpretation of accounting terms and how 

they were used is a matter of legal argument or of expert evidence.  The financial statements in 

evidence do not address the solvency of PEOC at the relevant time.  They do however show that 

Perpetual considered ARO to be an obligation, the cost of which can be valued given its 

designation as a Provision. The OWA submits that these issues could be better resolved with 

appropriate factual and expert evidence, but in any event, it is a triable issue whether ARO is an 

obligation that should be taken into consideration when determining solvency pursuant to section 

96 of the BIA. On this basis, the OWA submits that the Perpetual Energy Defendants' application 

should be dismissed. 

3. The Appropriate Test for Insolvency  

10. The Court has asked the parties to comment on the following passage from Bennett on 

Bankruptcy4:  

And factor (c), "property if sold at a fair valuation would not be sufficient to pay 
his or her debts", refers to a net worth statement where the creditor needs to 
establish that the debtor does not have sufficient assets, if liquidated at fair market 

                                                 
4 Frank Bennett, Bennett on Bankruptcy, 22nd ed (Toronto, ON; LexisNexis Canada Inc. 2020) (Bennett) at p 47-49 [TAB 1, Defendants' 

Submissions].  
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value, to satisfy the debts. This is often referred to as the "balance sheet or 
liquidation" test. In calculating the debtor's net worth, one has to include obligations 
currently payable and one does not have to include claims accruing due.5 

11. The ambiguity over the definition of an insolvent person arises because the term it used in 

multiple contexts. For example, whether a person should be put into bankruptcy, whether a person 

is a creditor for the purposes of the oppression provisions and whether a transfer was made at 

undervalue.  

12. This difference in purpose appears to be acknowledged in the passage, as taking into 

account non-current obligations is permissive according to the author.  In paragraph 5 of the 

Defendants' Submissions, they also acknowledge that the purpose of a statutory provision will 

change how terms like "due or accruing due" are interpreted. 

13. Justice Farley in Re Stelco would include in the context of CCAA proceedings "every 

obligation of the corporation in the hypothetical or notional sale must be treated as "accruing due" 

to avoid orphan obligations."6  Justice Ground in Enterprise held that "to include every debt 

payable at some future date in "accruing due" for the purposes of insolvency tests would render 

numerous corporations…insolvent".  Instead he would limit the test "to obligations currently 

payable or properly chargeable to the accounting period during which the test is being applied."7 

The discussion in Bennett on Bankruptcy appears to be addressed to the same circumstances Justice 

Ground was considering, but even Justice Ground appears to indicate some judicial discretion as 

the circumstances require.  

14. There is little question that accounting rules see ARO as certain enough to characterize as 

a liability, given that it appears as a Provision. ARO need only be an obligation, not a liability, to 

be considered pursuant to section 96 of the BIA.  The definition of a Provision means that 

management of the Defendants views it as a present obligation, which will probably require funds 

to remedy, the amount of which can be reliably estimated.  The Industry Intervenors see these 

obligations as certain enough to take into consideration in disclosure and acquisitions.  Legislation 

makes ARO an obligation that must be remedied.  The OWA views these obligations as clearly 

                                                 
5 Bennett on Bankruptcy, at p 48-49 (emphasis added). 
6 Re Stelco Inc., [2004] OJ No 1257 at para 59 [Re Stelco] [TAB 3] 
7 Enterprise Capital Management Inc. v Semi-Tech Corp., [1999] OJ No 5865 at para 17 [Enterprise] [TAB 4].  
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having substantial value and unless this transaction is reversed, the OWA will imminently need to 

expend hundreds of millions to address these obligations.  In these circumstances, the OWA 

submits that ARO should be considered as an obligation that can render a company insolvent for 

the purposes of the section 96 of the BIA. 

IV. CONCLUSION 

15. The OWA respectfully submits that this matter is not appropriate for summary judgment 

given the uncertainty created by the Trust Indenture, the inconsistencies and incompleteness of the 

record, and the triable issues, including the appropriate test for determining insolvency. The 

Summary Dismissal application should be dismissed and the matter should proceed to trial. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 16th day of October, 2020.  

 BENNETT JONES LLP 

 

 Kenneth T. Lenz, Q.C. / Andrea Stempien / 
Ashley Bowron 
Counsel for the Intervenor, the Orphan Well 
Association  
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 (b) in the absence of any applicable regulations, in the manner 
and amount the Minister considers appropriate 

pay compensation to any person who suffers loss or damage as a 
direct result of the application of this Division. 

1992 cE-13.3 s116 

Ministerial regulations 
132   The Minister may make regulations regulating and 
prohibiting the use of a contaminated site or the use of any product 
that comes from a contaminated site. 

1992 cE-13.3 s117 

Lieutenant Governor in Council regulations 
133   The Lieutenant Governor in Council may make regulations 

 (a) authorizing the payment of compensation by the 
Government for the purposes of section 131, including 
regulations respecting 

 (i) the circumstances under which compensation will be 
paid, and 

 (ii) the manner in which a claim for compensation is 
assessed and made and the determination of the 
amount payable; 

 (b) respecting the manner in which notice is to be provided 
under sections 126(b) and 130(b). 

1992 cE-13.3 s118 

Part 6 
Conservation and Reclamation 

Definitions 
134   In this Part, 

 (a) “expropriation board” means the board, person or other 
body having the power to order termination of a right of 
entry order as to the whole or part of the land affected by 
the order; 

 (b) “operator” means 

 (i) an approval or registration holder who carries on or 
has carried on an activity on or in respect of specified 
land pursuant to an approval or registration, 

 (ii) any person who carries on or has carried on an 
activity on or in respect of specified land other than 
pursuant to an approval or registration, 
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 (iii) the holder of a licence, approval or permit issued by 
the Alberta Energy Regulator or the Alberta Utilities 
Commission for purposes related to the carrying on 
of an activity on or in respect of specified land, 

 (iv) a working interest participant in 

 (A) a well, 

 (B) a mine, 

 (C) a coal processing plant, 

 (D) an oil sands processing plant, or 

 (E) a plant or facility that is subject to the Large 
Facility Liability Management Program 
administered by the Alberta Energy Regulator 

  on, in or under specified land, 

 (v) the holder of a surface lease for purposes related to 
the carrying on of an activity on or in respect of 
specified land, 

 (vi) a successor, assignee, executor, administrator, 
receiver, receiver-manager or trustee of a person 
referred to in any of subclauses (i) to (v), and 

 (vii) a person who acts as principal or agent of a person 
referred to in any of subclauses (i) to (vi); 

 (c) “reclamation certificate” means a reclamation certificate 
issued under this Part; 

 (d) “reclamation inquiry” means a reclamation inquiry 
conducted under this Part; 

 (e) “right of entry order” means 

 (i) an order granting right of entry that is made 

 (A) by the Surface Rights Board under the Surface 
Rights Act, 

 (B) under a former Act within the meaning of that 
term in the Surface Rights Act, or 

 (C) by a body that is empowered to grant a right of 
entry under the Metis Settlements Act in respect 
of land that is located in a settlement area; 
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 (ii) an order for the expropriation of land or an interest in 
land required for the purposes of a pipeline or 
transmission line that is made by the Surface Rights 
Board or the Alberta Utilities Commission or a 
predecessor of either of them or by a body that is 
empowered to make such an order under the Metis 
Settlements Act in respect of land that is located in a 
settlement area; 

 (f) “specified land” means specified land within the meaning 
of the regulations on or in respect of which an activity is 
or has been carried on, but does not include 

 (i) land used solely for the purposes of an agricultural 
operation, 

 (ii) subdivided land that is used or intended to be used 
solely for residential purposes, 

 (iii) any part of any unsubdivided land that is the site of a 
residence and the land used in connection with that 
residence solely for residential purposes, or 

 (iv) land owned by the Crown in right of Canada; 

 (g) “surface lease” means a lease, easement, licence, 
agreement or other instrument granted or made before or 
after the coming into force of this Part under which the 
surface of land has been or is being held; 

 (h) “surrender” means a surrender, relinquishment, quit claim, 
release, notice, agreement or other instrument by which a 
surface lease is discharged or otherwise terminated as to 
the whole or part of the land affected by the surface lease; 

 (i) “termination” means the termination of a right of entry 
order by an expropriation board as to the whole or part of 
the land affected by the order; 

 (j) “working interest participant” means a person who owns 
or controls all or part of a beneficial or legal undivided 
interest in an activity described in clause (b)(iv) under an 
agreement that pertains to the ownership of that activity. 

RSA 2000 cE-12 s134;2006 c15 s16;2007 cA-37.2 s82(6); 
2012 cR-17.3 s88 

Security by operator 
135(1)  If required by the regulations, an operator shall provide 
financial or other security and carry insurance in respect of the 
activity carried on by the operator on specified land. 
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(2)  Subsection (1) does not apply to the Government or a 
Government agency. 

1992 cE-13.3 s120 

Reclamation inquiry 
136   An inspector shall, when required to do so by the regulations, 
conduct a reclamation inquiry in accordance with the regulations. 

1992 cE-13.3 s121 

Duty to reclaim 
137(1)  An operator must 

 (a) conserve specified land, 

 (b) reclaim specified land, and 

 (c) unless exempted by the regulations, obtain a reclamation 
certificate in respect of the conservation and reclamation. 

(2)  Where this Act requires that specified land must be conserved 
and reclaimed, the conservation and reclamation must be carried 
out in accordance with 

 (a) the terms and conditions in any applicable approval or 
code of practice, 

 (b) the terms and conditions of any environmental protection 
order regarding conservation and reclamation that is 
issued under this Part, 

 (c) the directions of an inspector or the Director, and 

 (d) this Act. 
RSA 2000 cE-12 s137;2003 c37 s21 

Issuance of reclamation certificate 
138(1)  An application for a reclamation certificate must be made 
by the operator to the Director or an inspector in the form and 
manner and within the time provided for in the regulations. 

(1.1)  The Director or an inspector may refuse to accept an 
application for a reclamation certificate if, in the Director’s or 
inspector’s opinion, the application is not complete and accurate. 

(2)  An inspector may refuse to issue a reclamation certificate 
where the applicant is indebted to the Government. 

(3)  An inspector may issue a reclamation certificate to the operator 
if the inspector is satisfied that the conservation and reclamation 
have been completed in accordance with section 137(2). 
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 24 Forfeiture of security 
 24.1 Conversion of security where no renewal 
 24.2 Failure to comply with Standard 
 24.3 Provision of additional information 
 24.4 Debt owing to the Crown 
 25 Repeals 
 25.1 Expiry 
 26 Coming into force 

 
Schedule 

Definitions 
1   In this Regulation, and, in the case of clause (t), for the purposes 
of Part 6 of the Act, 

 (a) “Act” means the Environmental Protection and 
Enhancement Act; 

 (b) “battery” means a system or arrangement of tanks or other 
surface equipment, together with associated infrastructure, 
for receiving or holding the effluent of one or more wells; 

 (b.1) “borrow excavation” means an excavation in the surface 
made solely for the purpose of removing borrow material 
for 

 (i) the construction of the sub-base for a specific 
roadway project, or 

 (ii) the construction of a dam, canal, dike, structure or 
erosion protection works associated with a provincial 
water management infrastructure project 

  and includes any associated infrastructure connected with 
the borrow excavation; 

 (c) “coal” in addition to its ordinary meaning, includes 
manufactured chars, cokes and any manufactured solid 
coal product that is used or useful as a reductant or energy 
source or for conversion into a reductant or energy source; 

 (d) “Director” means the person designated by Ministerial 
Order as Director for the purposes of this Regulation; 

 (e) “equivalent land capability” means that the ability of the 
land to support various land uses after conservation and 
reclamation is similar to the ability that existed prior to an 
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 (q.2) “renewable energy operation” means a site or plant 
generating renewable electricity from a renewable energy 
resource; 

 (q.3) “renewable energy resource” means an energy resource 
that occurs naturally and that can be replenished or 
renewed within a human lifespan, including, but not 
limited to 

 (i) moving water, 

 (ii) wind, 

 (iii) heat from the earth when used for electrical power 
generation, 

 (iv) sunlight, and  

 (v) sustainable biomass; 

 (r) “roadway” means a highway or road as defined in the 
Public Highways Development Act; 

 (s) “soil” means the unconsolidated, mineral or organic 
material at the surface of the earth that serves as a medium 
for plant growth; 

 (t) “specified land” means land that is being or has been used 
or held for or in connection with 

 (i) the construction, operation or reclamation of a well, 
an industrial pipeline or a battery, 

 (ii) the construction, operation or reclamation of an oil 
production site, 

 (iii) the construction, operation or reclamation of a 
municipal pipeline, 

 (iv) the construction, operation or reclamation of a 
telecommunication system or transmission line, 

 (v) the construction, operation or reclamation of a mine, 
pit, borrow excavation, quarry or peat operation, 

 (vi) the construction or reclamation of a roadway, 

 (vii) the conduct or reclamation of an exploration 
operation, 

 (viii) the reclamation of a railway,  
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 (ix) the construction, operation or reclamation of a plant, 
or 

 (x) the construction, operation or reclamation of a 
renewable energy operation,  

  but does not include that portion of a pit on which a waste 
management facility is operating or has been operated in 
accordance with a valid approval or registration under the 
Act and the regulations; 

 (u) “telecommunication system” means the towers, buildings, 
access roads, camps and other facilities on the surface of 
the land associated with an interprovincial or international 
communication system, but does not include a 
telecommunication system or part of a system located in a 
city, town, new town, village, summer village or 
specialized municipality; 

 (v) “White Area” means that part of Alberta shown outlined 
and coloured white on the map annexed to 

 (i) a Ministerial Order dated May 7, 1985 and made 
pursuant to the Public Lands Act, as that Order is 
amended from time to time, or 

 (ii) any order made in substitution for that order, as 
amended from time to time. 

AR 115/93 s1;245/93;167/96;242/99;251/2001; 
247/2003;315/2003;131/2004;62/2018 

Division 1 
Conservation and Reclamation 

Objective 
2   The objective of conservation and reclamation of specified land 
is to return the specified land to an equivalent land capability. 

AR 115/93 s2;167/93 

Standards, criteria and guidelines 
3(1)  The Director may establish standards, criteria and guidelines 
for conservation or reclamation of specified land and may develop 
and release information documents respecting those standards, 
criteria and guidelines. 

(2)  An operator must 

 (a) conserve specified land, and 

 (b) reclaim specified land 
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XIX.1 General principles
XIX.1.b Qualifying company

Headnote
Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act — Application of Act
Steel company S Inc. applied for protection under Companies' Creditors Arrangement Act ("CCAA") on January 29, 2004 —
Union locals moved to rescind initial order and dismiss initial application of S Inc. and its subsidiaries on ground S Inc. was not
"debtor company" as defined in s. 2 of CCAA because S Inc. was not insolvent — Motion dismissed — Given time and steps
involved in reorganization, condition of insolvency perforce required expanded meaning under CCAA — Union affiant stated
that S Inc. will run out of funding by November 2004 — Given that November was ten months away from date of filing, S
Inc. had liquidity problem — S Inc. realistically cannot expect any increase in its credit line with its lenders or access to further
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outside funding — S Inc. had negative equity of $647 million — On balance of probabilities, S Inc. was insolvent and therefore
was "debtor company" as at date of filing and entitled to apply for CCAA protection.
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results if there were a calendar fiscal year and the application was variously made in the first week of January, mid-summer
or the last day of December. Lastly, see above and below as to my views concerning the proper interpretation of this question
of "accruing due".

59      It seems to me that the phrase "accruing due" has been interpreted by the courts as broadly identifying obligations that
will "become due". See Viteway Natural Foods Ltd. below at pp. 163-4 - at least at some point in the future. Again, I would
refer to my conclusion above that every obligation of the corporation in the hypothetical or notional sale must be treated as
"accruing due" to avoid orphan obligations. In that context, it matters not that a wind-up pension liability may be discharged
over 15 years; in a test (c) situation, it is crystallized on the date of the test. See Optical Recording Laboratories Inc. supra at pp.
756-7; Viteway Natural Foods Ltd., Re (1986), 63 C.B.R. (N.S.) 157 (B.C. S.C.) at pp. 164-63-4; Consolidated Seed Exports
Ltd., Re (1986), 62 C.B.R. (N.S.) 156 (B.C. S.C.) at p. 163. In Consolidated Seed Exports Ltd., Spencer J. at pp. 162-3 stated:

In my opinion, a futures broker is not in that special position. The third definition of "insolvency" may apply to a futures
trader at any time even though he has open long positions in the market. Even though Consolidated's long positions were

not required to be closed on 10 th  December, the chance that they might show a profit by March 1981 or even on the
following day and thus wipe out Consolidated's cash deficit cannot save it from a condition of insolvency on that day. The
circumstances fit precisely within the third definition; if all Consolidated's assets had been sold on that day at a fair value,
the proceeds would not have covered its obligations due and accruing due, including its obligations to pay in March 1981
for its long positions in rapeseed. The market prices from day to day establish a fair valuation. . . .

The contract to buy grain at a fixed price at a future time imposes a present obligation upon a trader taking a long position
in the futures market to take delivery in exchange for payment at that future time. It is true that in the practice of the market,
that obligation is nearly always washed out by buying an offsetting short contract, but until that is done the obligation
stands. The trader does not know who will eventually be on the opposite side of his transaction if it is not offset but all
transactions are treated as if the clearing house is on the other side. It is a present obligation due at a future time. It is
therefore an obligation accruing due within the meaning of the third definition of "insolvency".

60      The possibility of an expectancy of future profits or a change in the market is not sufficient; Consolidated Seed Exports
Ltd. at p. 162 emphasizes that the test is to be done on that day, the day of filing in the case of an application for reorganization.

61      I see no objection to using Exhibit C to Stephen's affidavit as an aid to review the balance sheet approach to test (c).
While Stephen may not have known who prepared Exhibit C, he addressed each of its components in the text of his affidavit
and as such he could have mechanically prepared the exhibit himself. He was comfortable with and agreed with each of its
components. Stelco's factum at paragraphs 70-1 submits as follows:

70. In Exhibit C to his Affidavit, Mr. Stephen addresses a variety of adjustments to the Shareholder's Equity of Stelco
necessary to reflect the values of assets and liabilities as would be required to determine whether Stelco met the test of
insolvency under Clause C. In cross examination of both Mr. Vaughan and Mr. Stephen only one of these adjustments
was challenged - the "Possible Reductions in Capital Assets."

71. The basis of the challenge was that the comparative sales analysis was flawed. In the submission of Stelco, none
of these challenges has any merit. Even if the entire adjustment relating to the value in capital assets is ignored, the
remaining adjustments leave Stelco with assets worth over $600 million less than the value of its obligations due and
accruing due. This fundamental fact is not challenged.

62      Stelco went on at paragraphs 74-5 of its factum to submit:

74. The values relied upon by Mr. Stephen if anything, understate the extent of Stelco's insolvency. As Mr. Stephen
has stated, and no one has challenged by affidavit evidence or on cross examination, in a fairly conducted sale under
legal process, the value of Stelco's working capital and other assets would be further impaired by: (i) increased
environmental liabilities not reflected on the financial statements, (ii) increased pension deficiencies that would be
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Headnote
Corporations --- Arrangements and compromises — Under Companies' Creditors Arrangement Act — Arrangements —
Approval by Court — Miscellaneous issues
Corporation issued notes which were secured under trust indenture — Noteholders brought application for declaration that
Companies' Creditors Arrangement Act applied to corporation, order authorizing noteholders to file plan or plans of compromise
or arrangement in respect of corporation, and order appointing monitor — Application dismissed — Corporation was not
insolvent within meaning of s. 2(1) of Bankruptcy and Insolvency Act — Not all debts payable at some future date are to be
included in "accruing due" for purposes of insolvency tests — Obligations to be measured against fair valuation of company's
property as being obligations due and accruing due, must be limited to obligations currently payable or properly chargeable
to accounting period during which test is being applied — Principal amounts of notes was neither due nor accruing due —
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 2(1).
Corporations --- Borrowing — Rights and obligations of security holders — Remedies on default — Miscellaneous issues
Corporation issued notes which were secured under trust indenture — Noteholders brought application for relief under
oppression remedies of Business Corporations Act — Application dismissed — Not sufficient to establish that noteholders'
interests had been negatively impacted — None of corporations' transactions constituted affairs of corporation being carried
on in manner which was oppressive or unfairly prejudicial to, or unfairly disregarded interests of, noteholders — Business
Corporations Act, R.S.O. 1990, c. B.16.
The corporation is a holding company with common shares trading on the Toronto Stock Exchange. The primary holdings of
the corporation are control blocks of two public companies, which in turn hold controlling interests in other public companies.
The acquisition of shares in one of the public companies was raised by the corporation by the issuance of notes. The notes were
secured by a pledge of shares of the public company, under a trust indenture. The corporation breached certain of the covenants
contained in the trust indenture, but as no notices of covenant defaults had been delivered, there was no "event of default" under
the trust indenture. The total market price of the shares of the public companies held by the corporation was $120,000,000. The
total principal amount of the notes was $531,000,000, and was increasing by $5,000,000 per month. The noteholders brought an
application for an order declaring that the Companies' Creditors Arrangement Act and the Business Corporations Act applied
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to the corporation, an order authorizing the noteholders to file a plan or plans of compromise or arrangement in respect of the
corporation, and an order appointing a monitor. The noteholders also sought an order restricting the management and control
of the corporation and its operations
Held: The application was dismissed.
There was no evidence before the court of the corporation being unable to meet its obligations as they generally became due.
The position of the noteholders was that the corporation was insolvent, as it did not have sufficient assets to enable payment
of the corporation's obligations due and accruing due. A determination of the fair valuation of the corporation's assets required
more than a simple multiplication of the number of shares held in the public companies by their current market prices. The
court was required to recognize that a disposition of control blocks, as held by the corporation, would attract control block
premiums. However, it was unlikely that a control block premium would increase the fair valuation of the shares to the extent
that it would exceed the value of the notes. A finding of insolvency based on a comparison of fair valuation of assets to the
amount of obligations due and accruing due, could not be rebutted by the indication of a shareholders equity in the financial
statements of the corporation. The financial statements of a company did not necessarily reflect what would result if a company
sold all of its assets at a fair valuation and was required to pay all of its obligations due and accruing due.
Not all debts payable at some future date are to be included in "accruing due" for the purposes of insolvency tests. The obligations
to be measured against the fair valuation of a company's property as being obligations due and accruing due, must be limited
to obligations currently payable or properly chargeable to the accounting period during which the test is being applied. The
principal amounts of the notes was neither due nor accruing due. The notes did not mature until 2003, and there had been no
"event of default" allowing acceleration of the maturity of the notes. The corporation was not insolvent within the meaning of
s. 2(1) of the Bankruptcy and Insolvency Act.
Even if the corporation had been found to be insolvent, the court would have exercised its discretion not to make an order under
the Companies' Creditors Arrangement Act. The noteholders failed to submit an outline of the type of plan or compromise and
arrangement being proposed. Sufficient information was easily accessible by the noteholders to prepare a general outline. It
would be inappropriate for the court to make any order pursuant to the Companies' Creditors Arrangement Act in the absence
of an outline.
In order to establish oppression, it was not sufficient to establish that the noteholders' interests had been negatively impacted.
Some evidence of conduct which was oppressive or unfairly prejudicial to, or unfairly disregarded the interests of, the
noteholders, was required. Conflicting evidence as to the motivation for, the business efficacy of, and the financial results of,
certain transactions challenged by the noteholders as oppressive conduct, existed. None of the transactions constituted the affairs
of the corporation being carried on in a manner which was oppressive or unfairly prejudicial to, or unfairly disregarded the
interests of, the noteholders.
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substantial shareholders equity in Semi-Tech, that no reduction has been made by its auditors in the market value of the securities
it holds and that the Notes have not been recorded as current liabilities as would be recommended by the CICA Handbook
provision referred to above.

12      It is the further submission of Semi-Tech that the market value of the shares of Singer and Global is not determinative
of the value of the assets of Semi-Tech which are controlling interests in Singer and Global and which would attract a control
block premium and that, to determine the value of such assets, would require expert evidence from underwriters or others at
a trial. In addition, Semi-Tech submits that, to value such assets, one must have regard to the financial statements of Singer
and Global. The financial statements of Singer and Global before this Court indicate a substantial shareholders' equity in each
of Singer and Global which would indicate the value of the controlling interests in each of those companies. Semi-Tech also
submits that the CICA Handbook is not definitive of the question of whether the Notes are obligations "due or accruing due" for
purposes of the insolvency test and that the Notes are not now due or accruing due in that no payments of interest or principal
are due until the years 2001 and 2003 respectively and no Event of Default has occurred under the Trust Indenture accelerating
the maturity date of the Notes.

Reasons

13      I accept the submission of Semi-Tech that to determine the fair valuation of Semi-Tech's assets, being principally the
control blocks of shares of Singer and Global, one cannot simply multiply the number of shares by their current market prices.
The Court must recognize that the control blocks, if disposed of by Semi-Tech, would attract control block premiums and that
accordingly a determination of fair valuation would require expert evidence from underwriters or others as to the market value
of such control blocks. It does seem to me however that, if the Notes represent obligations "due and accruing due" in an amount
in excess of $531,000,000, it is highly unlikely that control block premiums would increase the fair valuation of such control
blocks from the value of $120,000,000 based on current share prices to anything approaching $531,000,000.

14      I am not satisfied that one can rely upon the fact that the financial statements of Semi-Tech indicate a shareholders
equity to rebut a finding of insolvency based on a comparison of fair valuation of assets to the amount of obligations due and
accruing due. Financial statements are based upon historic figures and on a going concern assumption and do not necessarily
reflect what would result if the company as of this date sold all its assets at a fair valuation and was required to pay all of its
obligations due and accruing due. In Lin v. Lee (June 27, 1996), Doc. Vancouver C944487 (B.C. S.C.)., Coultas J. referred to
this assumption as stated in the CICA Handbook.

An assumption underlying the preparation of financial statements in accordance with generally accepted accounting
principles is that the enterprise will be able to realize assets and discharge liabilities in the normal course of business for
the foreseeable future. This is commonly referred to as the going concern assumption.

15      It therefore becomes necessary to determine whether the principal amount of the Notes constitutes an obligation "due
or accruing due" as of date of this application.

16      There is a paucity of helpful authority on the meaning of "accruing due" for purposes of a definition of insolvency.
Historically in 1933, in P. Lyall & Sons Construction Co. v. Baker, [1933] O.R. 286 (Ont. C.A.), the Ontario Court of Appeal,
in determining a question of set-off under the Dominion Winding Up Act had to determine whether the amount claimed as a
set-off was a debt due or accruing due to the company in liquidation for purposes of that Act. Marsten J.A. at pages 292-293
quoted form Moss J.A. in Mail Printing Co. v. Clarkson (1898), 25 O.A.R. 1 (Ont. C.A.) at page 8:

A debt is defined to be a sum of money which is certainly, and at all event, payable without regard to the fact whether it
be payable now or at a future time. And an accruing debt is a debt not yet actually payable, but a debt which is represented
by an existing obligation; per Lindley, L.J. in Webb v. Stenton (1883) 11 Q.B.D. at p. 529.

17      Whatever relevance such definition may have had for purposes of dealing with claims by and against companies in
liquidation under the old winding up legislation, it is apparent to me that it should not be applied to definitions of insolvency. To
include every debt payable at some future date in "accruing due" for the purposes of insolvency tests would render numerous
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corporations, with long term debt due over a period of years in the future and anticipated to be paid out of future income,
"insolvent" for purposes of the BIA and therefore the CCAA. For the same reason, I do not accept the statement quoted in the
Enterprise factum from the decision of the Bankruptcy Court for the Southern District of New York in Centennial Textiles Inc.,
Re, 220 B.R. 165 (U.S. N.Y.D.C. 1998) that "if the present saleable value of assets are less than the amount required to pay
existing debt as they mature, the debtor is insolvent". In my view the obligations, which are to be measured against the fair
valuation of a company's property as being obligations due and accruing due, must be limited to obligations currently payable
or properly chargeable to the accounting period during which the test is being applied as, for example, a sinking fund payment
due within the current year. Black's Law Dictionary defines "accrued liability" as "an obligation or debt which is properly
chargeable in a given accounting period but which is not yet paid or payable". The principal amount of the Notes is neither
due nor accruing due in this sense.

18      In addition, even if the reference in the CICA Handbook is applicable to the covenant defaults alleged by Enterprise,
this simply means that it is recommended that, in applicable situations for purposes of preparing a financial statement, the
accountants should show long term debt as a current liability. As stated above, I do not think reference should be made to
financial statements for the purpose of determining whether a company is "insolvent" as that term is defined in the BIA and
applicable to the CCAA. In the case at bar, where the Notes do not mature until 2003, there has been no Event of Default
and no acceleration of the maturity of the Notes, the fact that accountants may, in certain circumstances of a covenant default,
determine to show long term debt as a current liability in the financial statements, presumably with some explanatory note, is
not in my view determinative of such debt being an obligation "accruing due" for purposes of the insolvency test.

19      Accordingly, on the basis of the evidence now before this Court, I am unable to conclude that Semi-Tech is insolvent within
the meaning of clause (c) of the definition of "insolvent person" in subsection 2(1) of the BIA which definition is applicable
to the CCAA.

20      Although it is moot in view of my finding that Semi-Tech is not insolvent within the meaning of clause (c) of subsection
2(1) of the BIA, I wish to comment on certain other aspects of this application. Even where the Court has found a company
to be insolvent, the Court must in exercising its discretion under the CCAA, determine whether in all the circumstances it is
appropriate that an order be made pursuant to the CCAA. In making such determination, the Court must have regard to the
interests of all the stakeholders, not only those represented before the Court on the application, and must take into account any
public interest involved.

21      I adopt the statement of Blair J. in his November 27, 1998 endorsement in the application of Skydome Corp., Re [(November
27, 1998), Blair J. (Ont. Gen. Div.)] under the CCAA:

Thus there is a broader public dimension which must be considered and weighed in the balance on this Application as well
as the interests of those most directly affected: see Anvil Range Mining Corporation, unreported decision of the Ontario
Court of Justice, General Division, August 20, 1998. As was stated in that case:

The court in its supervisory capacity has a broader mandate. In a receivership such as this one which works well into
the social and economic fabric of a territory, that mandate must encompass having an eye for the social consequences
of the receivership too. These interests cannot override the lawful interests of secured creditors ultimately but they
can and must be weighed in the balance as the process works its way through.

The Anvil Range case concerned a CCAA proceeding which had been turned into a receivership but the same principles
apply in my view to a case such as this.

22      In addition the Court must be conscious of the purpose and intent of the CCAA. The statute was originally enacted in
1933 to provide for an alternative to bankruptcy or liquidation of companies in financial difficulties during the depression years
and for court sanction of plans of compromise and arrangement between companies and their creditors which would permit
a restructuring and the continued operation of the companies' businesses and continued production and employment by the
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