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1
I.

OVERVIEW

1.

The Perpetual Energy Defendants 1 apply for security for costs of this lawsuit

commenced by PricewaterhouseCoopers Inc., LIT (PwC), in its capacity as Trustee in
Bankruptcy (the Trustee) of Sequoia Resources Corp. (Sequoia).
2.

The Court of Appeal has already ordered the Trustee to post security for costs of the

Trustee's appeal of this Court's Order striking the Oppression Claim, the Director Liability Claim
and Public Policy Claim.
3.

Justice Veldhuis's reasons granting the application for security for costs of the appeal

are extensive and persuasive. 2 The Trustee sought permission to appeal her decision to a panel
of the Court of Appeal. On June 18, 2020, the panel dismissed the Trustee's application. 3
4.

Nothing has changed since Justice Veldhuis's decision. The facts are the same, except

the Trustee has undoubtedly incurred further costs at the expense of Sequoia's estate (the
Sequoia Estate). This application is supported by the affidavit of Mark Schweitzer (the
Schweitzer Affidavit), 4 which is similar to the affidavit filed in support of the security for
costs application on appeal. 5 The Trustee filed an affidavit in response in the appeal, but has
not filed an affidavit in response to this application. The law is also the same.
5.

With respect, this Court should follow the decision of the Court of Appeal and order

security for costs against the Sequoia Estate on the same basis.
6.

It is just and equitable to order the Trustee to post security for costs:
(a)

Sequoia is insolvent;

Unless otherwise defined, this brief uses the defined terms in PricewaterhouseCoopers Inc. v Perpetual
Energy Inc., 2020 ABQB 6 (the Reasons).
2
PricewaterhouseCoopers Inc. v Perpetual Energy Inc., 2020 ABCA 36 (Veldhuis JA in Chambers)
1

(Veldhuis Reasons) [Tab 1].
3

PricewaterhouseCoopers Inc. v Perpetual Energy Inc., 2020 ABCA 254 [Tab 2].

Affidavit of W. Mark Schweitzer sworn May 5, 2020 in support of the Perpetual Energy Defendants
Security for Costs Application (the May 2020 Schweitzer Affidavit).
5
Affidavit of Susan Riddell Rose sworn September 23, 2019 in Court of Appeal File 1901-0255AC,
reproduced in Exhibit D to the May 2020 Schweitzer Affidavit (the Sept 2019 Rose Affidavit).
4

2
(b)

a costs award would be an unsecured claim ranking behind Sequoia's secured

creditors, the claims of which exceed the exigible assets of the Sequoia Estate such that
it will be unable to pay a costs award to the Perpetual Energy Defendants;
(c)

the Perpetual Energy Defendants have requested that PwC agree to be

personally responsible for their costs, and PwC has refused to do so;
(d)

ordering security for the Perpetual Energy Defendants' costs will not unduly

prejudice the Trustee's ability to continue this Action; and
(e)

the Perpetual Energy Defendants have a meritorious defence such that the

Trustee should not be permitted to pursue its $217 million claim indifferent to the
potential cost consequences.
II.

FACTS

7.

The Court is familiar with the litigation and the facts and procedural history, which are

accurately set out in the Reasons dismissing or striking all of the claims except for the BIA
Claim.
8.

On August 23, 2019, the Trustee appealed Justice Nixon's decision. On August 26, 2019,

the Perpetual Energy Defendants also appealed Justice Nixon's decision regarding the BIA
Claim.
9.

On September 23 and 24, 2019, the Defendants applied to the Court of Appeal for an

order that the Trustee pay security for costs of the Trustee's appeal. 6 On September 23, 2019,
Ms. Rose swore an affidavit in support of their applications. 7 The Trustee did not cross-examine
her. On October 18, 2019, Mr. Darby swore an affidavit opposing that application. 8 On
November 6, 2019, Mr. Darby was cross-examined on his affidavit. 9 The application was heard

May 2020 Schweitzer Affidavit at para 16.
Sept 2019 Rose Affidavit, reproduced in Exhibit D to the Schweitzer Affidavit.
8
Affidavit of Paul Darby sworn October 18, 2019 in Court of Appeal File 1901-0255AC (the Oct 2019
Darby Affidavit), reproduced in Exhibit E to the May 5 2020 Schweitzer Affidavit.
9
Transcript of Questioning on the Oct 2019 Darby Affidavit held on November 6, 2019 (the Nov 2019
Darby Transcript), reproduced in Exhibit H to the May 4 2020 Schweitzer Affidavit.
6
7

3
on November 21, 2019. On January 29, 2020, Justice Veldhuis granted the Defendants security
for costs of the Trustee's appeal. 10
10.

On February 25, 2020, the Perpetual Energy Defendants applied for security for costs of

this Action. In the Schweitzer Affidavit, Perpetual Energy's CFO sets out that he twice inspected
the books and records of the administration of the Sequoia Estate. 11 While he was unable to
exhibit to his affidavit the records he inspected because of a confidentiality condition imposed
by the Trustee, his inspection has not changed his conclusion that the Sequoia Estate will be
unable to pay the Perpetual Energy Defendants' costs at the conclusion of this litigation. 12
11.

Mr. Schweitzer was not cross-examined.

12.

The Trustee has filed no evidence opposing this application.

III.

ISSUES

13.

There are three issues on this application:
(a)

Will the Sequoia Estate be unable to pay costs awarded to the Perpetual Energy

Defendants as it is an insolvent corporation, with secured claims that exceed the eligible
assets, warranting security for costs under s. 254 of the Business Corporations Act
(Alberta) 13 (the BCA )?
(b)

Alternatively, is it just and reasonable to order security for costs from the Trustee

under rule 4.22?
(c)

Is security for costs in the amount of solicitor-client costs or five times Column 5

of Schedule C appropriate?

10
11
12
13

Veldhuis Reasons [Tab 1].
May 2020 Schweitzer Affidavit at paras 18, 25.
May 2020 Schweitzer Affidavit at para 25.
Business Corporations Act, R.S.A. 2000, c. B-9, s. 254 (BCA ) [Tab 3].

4
IV.

ARGUMENT

A.

This Court has the Jurisdiction to grant security for costs

14.

This Court has jurisdiction to grant security for costs under both the BCA 14 and the

Alberta Rules of Court. 15
15.

While there is conflicting authority from this Court as to whether it can grant security for

costs against a corporation under either test, the better view is that it can, as set out by Justice
Eamon in North American Polypropylene ULC v Williams Canada Propylne ULC. 16 Master
Robertson recently endorsed Justice Eamon's view. 17
16.

Justice Veldhuis declined to resolve the conflicting authority. She "considered the

parties' arguments under each approach." 18
B.

The Sequoia Estate will be unable to pay costs, requiring security under s. 254
of the BCA

17.

Section 254 of the BCA provides:
254. Security for costs
In any action or other legal proceeding in which the plaintiff is a body corporate, if
it appears to the court on the application of a defendant that the body corporate
will be unable to pay the costs of a successful defendant, the court may order the
body corporate to furnish security for costs on any terms it thinks fit. 19

18.

Section 254 only requires "some evidence" that a corporation will be unable to pay a

costs award. 20 "Some" evidence includes that the respondent is an insolvent corporation or "a
small business engage[d] in expensive litigation." 21 An applicant is prima facie entitled to

BCA, s. 254 [Tab 3].
Alberta Rules of Court, Alta. Reg. 124/2010, rule 4.22 [Tab 4].
16
North American Polypropylene ULC v Williams Canada Propylene ULC, 2018 ABQB 281 (N orth
Am erican ) at paras 41-44, 49-53 [Tab 5].
17
ConocoPhillips Canada Operations Ltd. v 1835651 Alberta Ltd., 2020 ABQB 14 at paras 60-68 (Master
Robertson) (ConocoP hillips ) [Tab 6].
14
15

18
19
20
21

Veldhuis Reasons at para 17 [Tab 1].
BCA, s. 254 (emphasis added) [Tab 3].
North American at para 41 [Tab 5].
North American at para 45 [Tab 5].
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security for costs against a bankrupt litigant where the bankrupt cannot pay costs. 22 The burden
then shifts to the respondent, who bears "a very heavy onus…to show that [it is] not able to
raise the security." 23
19.

The Sequoia Estate will be unable to pay a costs award. The Trustee's report to the

Court disclosed that as of the date of Sequoia's bankruptcy, the estate had only $1,776,109 in
available funds 24 and secured claims totalling $7,054,630. 25 In November 2019, Mr. Darby
testified that he was "guessing" the estate had approximately $2.3 million in cash but that the
secured creditors' claims are "in the millions" and "greater than the cash on hand." 26
20.

A costs award against a bankrupt is a preferred unsecured claim under s. 136(1)(b)(iii)

of the BIA. 27 That is, a costs award ranks behind all secured claims and the Trustee's claim for
its fees.
21.

As the secured claims against the Sequoia Estate exceed its available resources the

priority of a costs claim over unsecured claims is irrelevant. 28 Unsecured creditors stand to
recover nothing from the Sequoia Estate. As Mr. Darby testified:
Q Certainly you'd agree with me that the way things stand now, given the
decision in Red Water, which gives the AER a priority status, if that's the right
term, and given the quantum of a secured claims that you know about and given
the expenses the trustee is being -- is authorized to be being paid, there is no
prospect that the unsecured creditors are going to get a penny, is there?
A

Unless we were successful on all our actions. 29

Q So you've got assets of marginal value that you don't intend to sell or try to
sell. You've got expensive lawsuits. You've got secured claims that may or may not
be allowed, and you've got a very remote prospect of unsecured creditors being
paid anything unless you win on all your lawsuits; right?
A

Yes. 30

Future Health Inc. (Trustee of) v State Farm Mutual Automobile Insurance Co. of Canada, 35 C.P.C.
(6th) 168 at para 8 (Ont SCJ) (Future Health ) [Tab 7].
23
See Future Health at paras 12-14 [Tab 7]; Trimove Inc. v Servus Credit Union, 2017 ABQB 50 at
para 108 (Trim ove ) [Tab 8].
24
May 2020 Schweitzer Affidavit at para 24(a)(i).
25
May 2020 Schweitzer Affidavit at para 24(a)(ii).
26
May 2020 Schweitzer Affidavit at para 24(c).
27
BIA, s. 136(1)(b)(iii) [Tab 9].
28
May 2020 Schweitzer Affidavit at para 27.
29
Nov 2019 Darby Transcript at 110/21-111/2, reproduced in Exhibit D to the May 2020 Schweitzer
Affidavit.
22

6
22.

23.

Justice Veldhuis concluded that:
(a)

Mr. Darby "admitted that it was highly unlikely that costs could be paid"; 31 and

(b)

the Sequoia Estate "will be unlikely and unable to pay costs." 32

This is the archetype of case where s. 254 of the BCA applies: "the case of an insolvent

plaintiff, or of a plaintiff with outstanding judgments against it, or with significant unpaid
creditors." 33 Or as the Court of Appeal stated in Autoweld: s. 254 is "founded in a concern that
a limited [liability] company with few assets can enjoy the proceeds of its lawsuit if it wins, and
walk away if it loses." 34
24.

If the Trustee intended to attempt to meet its burden to show why it should not be

required to post security, it would have filed an affidavit. It did not.
C.

It is just and reasonable to grant security for costs under rule 4.22

1.

Rule 4.22

25.

Rule 4.22 provides:
4.22 Considerations for security for costs order
The Court may order a party to provide security for payment of a costs award if
the Court considers it just and reasonable to do so, taking into account all of the
following:
(a) whether it is likely the applicant for the order will be able to enforce an order
or judgment against assets in Alberta;
(b) the ability of the respondent to the application to pay the costs award;
(c) the merits of the action in which the application is filed;
(d) whether an order to give security for payment of a costs award would unduly
prejudice the respondent’s ability to continue the action;

Nov 2019 Darby Transcript at 111/22-112/1, reproduced in Exhibit D to the May 2020 Schweitzer
Affidavit.
31
Veldhuis Reasons at para 30 [Tab 1].
32
Veldhuis Reasons at para 32 [Tab 1].
33
Autoweld Systems Ltd. v CRC-Evans Pipeline International Inc., 2011 ABQB 265 at para 17 [Tab 10],
leave to appeal to CA denied by 2011 ABCA 243 (O'Ferrall JA in Chambers) (Autow eld CA ) [Tab 11].
See also Trimove at para 113 [Tab 8].
34
Autoweld CA at para 12 [Tab 11].
30
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(e) any other matter the Court considers appropriate. 35

26.

An order to post security for costs under rule 4.22 is a discretionary decision and

requires the Court to consider whether it is just and reasonable. The following principles apply:
(a)

rule 4.22 is intended to protect defendants from plaintiffs who have nothing to

lose by proceeding with litigation and are immune from execution; 36
(b)

the initial onus is on the Perpetual Energy Defendants to show that the Trustee

will be unlikely to be able to pay a costs award, and then the burden shifts to the
Trustee to establish why it should not be required to post security; 37 and
(c)

a party's right to access the legal process does not mean they can advance

litigation without the fear of costs consequences. 38
2.

It is unlikely that the Sequoia Estate will be able to pay a costs award

27.

It is unlikely that the Perpetual Energy Defendants will be able to enforce a costs order

against the Sequoia Estate:
(a)

as a bankrupt corporation, Sequoia is not "an active, operating company" and

has "no employees and no operating revenue"; 39
(b)

secured claims against the Sequoia Estate exceed its exigible assets; 40

(c)

the Sequoia Estate has "limited resources"; 41

(d)

the Trustee is not selling the Goodyear Assets or the assets Sequoia purchased

from AlphaBow Energy Ltd.; 42

Alberta Rules of Court, Alta. Reg. 124/2010, rule 4.22 (emphasis added) [Tab 4].
1251165 Alberta Ltd. v Wells Fargo Equipment Financing Co., 2013 ABQB 533 at para 46 [Tab 12].
37
Trimove at para 108 [Tab 8]; ConocoPhillips at para 81 [Tab 6].
38
Veldhuis Reasons at para 15 [Tab 1], citing Aski Construction Ltd v Markos, 2017 ABCA 341 at para 11
35
36

(not reproduced).
May 2020 Schweitzer
40
May 2020 Schweitzer
41
May 2020 Schweitzer
42
May 2020 Schweitzer
39

Affidavit
Affidavit
Affidavit
Affidavit

at
at
at
at

para
para
para
para

15, Exhibit C.
24.
15, Exhibit C.
24(d).
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(e)

the Trustee admits that this litigation will be expensive (and the Trustee has

made no arrangements with any party to finance or fund the litigation); 43
(f)

the Sequoia Estate is currently paying three sets of professional fees: the

Trustee's and its two sets of counsel; 44
(g)

the Trustee is prosecuting at least one other claim against AlphaBow Energy Ltd.

and is therefore incurring further legal fees; 45
(h)

the Sequoia Estate has other significant ongoing costs; 46

(i)

Ms. Rose, as the successful party in the Action, has a claim for her costs of this

Action against the Sequoia Estate; 47 and
(j)

the Trustee posted $240,000 with the clerk of the Court of Appeal as security for

costs of the Trustee's appeal, 48 presumably out of the Sequoia Estate.
28.

This Court should also draw an adverse inference against the Trustee as to the estate's

ability to pay a costs award because the Trustee unilaterally imposed a condition on Perpetual
Energy's statutory right to inspect the books and records of the administration of the estate
under s. 26(3) of the BIA that prevents Perpetual Energy from filing any of the books and
records with the Court. In doing so, it effectively prevented the Perpetual Energy Defendants
from showing the Court the Trustee's own records or cross-examining the Trustee on them. 49
The fact that the Trustee imposed such a condition is especially troubling because:
(a)

the Darby Affidavit criticized the Perpetual Energy Defendants for filing the Rose

Affidavit without having inspected the books and records relating to the administration
of the estate; 50

May 2020 Schweitzer Affidavit at paras 26, 29-30.
May 2020 Schweitzer Affidavit at para 26(a).
45
May 2020 Schweitzer Affidavit at para 26(a).
46
Nov 2019 Darby Transcript 45/16-27; 49/15-51/15; 52/12-53/5, reproduced in Exhibit D to the May
2020 Schweitzer Affidavit.
47
May 2020 Schweitzer Affidavit at para 26(c).
48
May 2020 Schweitzer Affidavit at para 26(b).
49
May 2020 Schweitzer Affidavit at paras 19, 20, 25, Exhibit N; BIA, s. 26(3) [Tab 9].
50
Darby Affidavit at para 4.1.
43
44
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(b)

the Trustee unfairly prevented the Perpetual Energy Defendants from testing

bald statements made in the Darby Affidavit and on cross-examination; 51 and
(c)

Mr. Darby, in his personal capacity, swore a confidential affidavit in support of

his application to personally intervene in the Court of Appeal. His affidavit attached as
an exhibit the estate's books and records (the ones the Trustee forbids the Perpetual
Energy Defendants from relying on as evidence), which, in addition to being a double
standard, contradicts the Trustee's rationale for its position, namely Rule 41 of the

Bankruptcy and Insolvency General Rules providing that "Trustees shall not use any
confidential information that is gathered in a professional capacity for their personal
benefit or for the benefit of a third party." 52
3.

There is little to no merit to the Trustee's Action

29.

There is little to no merit to the BIA Claim, including because the Perpetual Energy

Defendants have meritorious defences for each element of the BIA Claim. A meritorious defence
is sufficient to weigh in favour of granting security for costs. 53 No in-depth analysis of the
defence is necessary. 54
30.

There is little to no merit to the following three elements of the BIA Claim:
(a)

Arm's length: The Trustee narrowly avoided summary dismissal on this issue.

While Justice Nixon denied summary dismissal of the BIA Claim on the arm's length
issue, he nonetheless found that the "evidence certainly provides a factual basis to
support the assertion that the Purchaser Team exercised de facto control over PEOC in
respect of its purchase of the Goodyear Assets" 55 and "there is some supporting
evidence from the Perpetual Energy Defendants." 56

See e.g. Transcript at 5/21-13/16; 15/22-18/27 (emphasis added).
Bankruptcy and Insolvency General Rules, "Code of Ethics for Trustees", s. 41 [Tab 13]; May 2020
Schweitzer Affidavit, Exhibit N (letter dated February 21, 2020).
53
Attila Dogan Construction & Installation Co. v AMEC Americas Ltd., 2011 ABQB 175 at para 17 (Attila
Dogan ) [Tab 14].
54
Spectrum Centre for Physical Therapy & Athletic Rehabilitation Ltd. v Filipenko, 2011 ABQB 340 at para
19 [Tab 15].
55
Reasons at para 97.
56
Reasons at para 100.
51
52
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(b)

Transfer at undervalue: The Trustee's allegation that the value provided by

Sequoia under the Asset Transaction included over $218 million in assumed ARO is
premised on the flawed assumption that ARO associated with the Goodyear Assets
constitutes a liability and is bound to fail. While those legal conclusions were in the
oppression section of the Reasons, Justice Nixon also held that his findings in respect of
the Oppression Claim may have caused him to arrive at a different conclusion in respect
of the BIA Claim. 57
(c)

Insolvency: The Trustee's allegations that Sequoia was insolvent at the time of

the Asset Transaction or rendered insolvent by it are based on the assumption that the
ARO associated with the Goodyear Assets is a liability. These allegations regarding ARO
are wrong, incapable of proof and bound to fail.
4.

The Trustee will not be unduly prejudiced

31.

There is no evidence that the Trustee's ability to pursue this litigation will be unduly

prejudiced by an order to post security for costs. It is for the Trustee to prove that it cannot
raise the necessary security or no party can underwrite or guarantee payment of the Sequoia
Estate's costs. 58
32.

Despite a written request, PwC has refused to acknowledge personal liability for any

costs, 59 notwithstanding that Canadian courts have held that a trustee in bankruptcy will be
personally liable for costs where a trustee brings an action and the estate has insufficient assets
to pay the costs if the trustee is unsuccessful. 60 If PwC was convinced that the Sequoia Estate
has sufficient assets to pay a costs award, it could agree to the Perpetual Energy Defendants'
request and take an indemnity from the estate. Its refusal to do so is telling.
33.

It would be unjust for PwC and the Trustee to immunize themselves from the economic

consequences of this litigation or engage in litigation with one-way risk. It would be equally
unjust for the Perpetual Energy Defendants to be successful in this litigation and be denied

57
58
59
60

Reasons at para 110.
Future Health at paras 8, 11-12 (Ont SCJ) [Tab 7]; Autoweld CA at paras 14-18 [Tab 11].
May 2020 Schweitzer Affidavit at para 23, Exhibit K (see also paras 13-15).
Future Health at paras 9-12 (Ont SCJ) [Tab 7].
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costs because the Trustee pursued litigation without assuring any ability to pay costs awards
against it. 61
D.

The quantum of security for costs

34.

The fixing of quantum is a discretionary decision. There are no specific rules. A court

must decide quantum on a case-by-case basis. 62
35.

The Perpetual Energy Defendants' legal fees to trial are likely to be an additional

$2,000,000. 63 This is a realistic and reasonable estimate given that the Perpetual Energy
Defendants have already incurred $849,344 in legal fees in respect of the lawsuit (including
after the Reasons were issued but excluding the appeal), 64 the litigation has not even entered
the discovery stage (no records have been produced and no questioning has occurred), and the
significant factual and legal complexity of the BIA Claim. It is reasonable that the Perpetual
Energy Defendants spare no expense to defend a claim seeking damages of approximately
$217 million when they have a strong defence. 65
36.

Security for costs can be awarded on a solicitor-and-own-client basis where it appears a

litigant's costs will likely be awarded as such. 66 The appropriateness of solicitor-and-own-client
costs in this Action is set out in the Perpetual Energy Defendants' brief in support of its costs
application filed concurrently with this brief.
37.

The Trustee's Statement of Claim requests costs "on a solicitor-and-own-client, full

indemnity basis". 67
38.

The Perpetual Energy Defendants have prepared a draft bill of costs in support of the

alternative quantum requested on the basis of five times Column 5, Schedule C of $741,900. 68

61
62

Crossing Co. v Banister Pipelines Inc., 2004 ABQB 56 at paras 18-19 [Tab 16].
Veldhuis Reasons at para 47 [Tab 1], citing Beacon Hill Service (2000) Ltd v Esso Petroleum Canada,

2000 ABCA 326 at para 10 (not reproduced).
63
May 2020 Schweitzer Affidavit at paras 33-35.
64
May 2020 Schweitzer Affidavit at para 34.
65
May 2020 Schweitzer Affidavit at para 35.
66
Hamza v Hamza, 1997 ABCA 263 at para 17 [Tab 17].
67
Statement of Claim at "Remedy sought" para 6.
68
May 2020 Schweitzer Affidavit at para 36, Exhibit O.
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39.

Security for costs in a multiple of Column 5 was awarded by Wittmann C.J. in Attila

Dogan Construction v AMEC Americas Ltd. 69 He reasoned that the amount of the security was
justified by the claim's significance and complexity, and directed security for costs of $1.6
million. Other complex or high-quantum claims have also attracted security for costs on a
multiple of Column 5. 70
40.

In making a cost award in Hill v Hill, the Court of Appeal commented that a large claim

may itself be the basis for a costs award in a multiple of Column 5, even where the proceeding
ran smoothly, without misconduct and was not unusually complex. 71
41.

Justice Veldhuis ordered the Trustee to post the equivalent of approximately 7.5 times

Column 5. 72
42.

The Perpetual Energy Defendants also anticipate disbursements and other charges

estimated at $349,150, 73 consisting of $300,000 for three experts on the following subjects:
(a)

the fair market value of the consideration received and given by PEOC under the

Asset Transaction and the Aggregate Transaction;
(b)

ARO associated with the Goodyear Assets; and

(c)

PEOC's solvency at the time of and as a result of the Asset Transaction, as well

as the causes of Sequoia's ultimate insolvency and bankruptcy. 74
V.

RELIEF SOUGHT

43.

The Perpetual Energy Defendants seek an Order directing the Trustee to post security

for costs of the Action of $2,000,000, 75 or in the alternative, $741,90076 calculated on the basis
Attila Dogan at paras 27, 31 [Tab 14].
Mudrick Capital Management v Wright, 2018 ABQB 648 at paras 45-48 [Tab 18].
71
Hill v Hill, 2013 ABCA 313 at paras 39, 50 [Tab 19].
69
70

May 2020 Schweitzer Affidavit at para 36(b); Veldhuis Reasons at paras 46, 48 [Tab 1]; Justice
Veldhuis calculated five times Column 5 as $98,000 (para. 46), and awarded $150,000 less a 20%
discount for the oppression claim (para. 48). The oppression discount does not apply here. If $98,000 is
fives times Column 5, then $150,000 is approximately 7.5 times Column 5.
73
May 2020 Schweitzer Affidavit, paras 36-41, Exhibit O.
74
May 2020 Schweitzer Affidavit at paras 37-41.
75
May 2020 Schweitzer Affidavit at paras 33-35.
76
May 2020 Schweitzer Affidavit, Exhibit O.
72
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of five times Schedule C, Column 5 of the Alberta Rules of Court , 77 plus anticipated
disbursements and other charges of $349,150,78 and costs of this application.
July 08, 2020
RESPECTFULLY SUBMITTED
BURNET, DUCKWORTH & PALMER LLP

Per:

77
78

D.J. McDonald, Q.C. / Paul G. Chiswell
Counsel for the Perpetual Energy
Defendants

Alberta Rules of Court, Alta. Reg. 124/2010, Schedule C [Tab 3].
May 2020 Schweitzer Affidavit, paras 36-41, Exhibit O.
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APPLICATION by individual and group of companies for security for costs from respondent bankruptcy trustee.
Barbara Lea Veldhuis J.A.:
Background
1 Two applicants, Susan Riddell Rose and a group of companies collectively referred to as Perpetual, seek orders requiring the
respondent, PricewaterhouseCoopers Inc. in its capacity as trustee for the bankrupt estate of Sequoia Resources Corp. (Sequoia),
to post security for costs for the respondent's appeal either pursuant to rule 14.67(1) of the Alberta Rules of Court, AR 124/2010,
or s. 254 of the Alberta Business Corporation Act, RSA 2000, c B-9 [ABCA].
2
Sequoia was previously named Perpetual Energy Operating Corp. (PEOC), and was a wholly owned subsidiary of one of
the companies. Perpetual created PEOC to hold natural gas assets in trust for the benefit of Perpetual. Ms. Rose was the sole
director of PEOC. In early 2016, Perpetual decided to sell some of the natural gas wells held in trust by PEOC (referred to as
the Goodyear Assets) to a third-party.
3 To affect the sale, the parties were required to engage in a series of transactions and other steps which occurred in conjunction
with each other in October 2016. Among other things, beneficial and legal title to the Goodyear Assets was consolidated in
PEOC and all the shares of PEOC were sold to the third-party.
4
PEOC was renamed as Sequoia. Sequoia operated for approximately 17 months before it assigned itself into bankruptcy
in March 2018.
5
Following bankruptcy, the respondent sued the applicants and brought an application seeking to set aside one of
the transactions. Alternatively, the respondent sought damages against the applicants personally in the minimum amount of
$217,570,800. The grounds for the application include allegations that the transaction constituted a transfer at undervalue under
s. 96 of the Bankruptcy and Insolvency Act, RSC 1985, c B-3 [BIA] or was void on the basis of public policy, statutory illegality or
equitable rescission. The respondent also alleged that the applicants engaged in oppressive conduct and that Ms. Rose breached
her duty of care and fiduciary duties to PEOC in directing PEOC to enter into the series of transactions.
6
The applicants filed applications to stay the respondent's application and to dismiss the respondent's claims. After some
interlocutory steps, the dismissal and stay applications proceeded to hearing in November 2018, with additional submissions
made later. On August 15, 2019, the chambers judge gave oral reasons, with written reasons to follow. The written reasons were
released several weeks after these applications were heard: 2020 ABQB 6 (Alta. Q.B.). The parties did not seek to make further
submissions with respect to these applications.
7 In the written reasons, the chambers judge struck the respondent's oppression claim on two grounds. First, the respondent
was not a "proper person" that would accord it standing as a "complainant" entitled to make this claim under the ABCA. Second,
given the impact of Orphan Well Association v. Grant Thornton Ltd., 2019 SCC 5 (S.C.C.) the respondent has no cause of
action in respect of oppression because the Supreme Court of Canada has nullified the claim. The chambers judge also struck
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the respondent's public policy claim for disclosing no reasonable cause of action. The chambers judge struck and summarily
dismissed the allegations that Ms. Rose breached her fiduciary duty and duty of care. In any event, the chambers judge found
that Ms. Rose's release would act as a complete bar to the claims against her. The respondent appeals the chamber judge's
decisions on these claims. The applicants seek security for costs for this appeal.
8
The chambers judge found the evidence did not permit him to summarily dismiss or strike the claim that the impugned
transaction was a transfer at undervalue pursuant to s. 96 of the BIA. The applicants have cross-appealed this finding. No security
for costs application has been brought for this cross-appeal.
Section 243(3) of the ABCA
9 In its factum, the respondent states that s. 243(3) of the ABCA is a complete bar to the relief requested in these applications
since the respondent has alleged oppression. Section 243(3) states:
243 (3) A complainant is not required to give security for costs in any application made or action brought or intervened
in under this Part.
10 While there is little case law on this section, Broadway v. Robson, 2018 ABQB 463 (Alta. Q.B.) at para. 12 suggests that
to receive the benefit of this section, a party must establish an arguable case that they are a complainant. Here, the chambers
judge has found the respondent is not a complainant, although this finding is subject to appeal.
11
As further set out below, I am unable to say that this ground of appeal lacks merit. As a result, I decline to find that this
provision has no application to a security for costs application on appeal.
12
Assuming the respondent is a complainant, the next step is to examine the claim to determine whether it, or part of
it is a non-oppression claim clothed as one of oppression: Mudrick Capital Management v. Wright, 2018 ABQB 194 (Alta.
Q.B.) at para 18.
13
There are a variety of claims made against the applicants, some together, some that would apply only individually (like
the breach of fiduciary duty claim against Ms. Rose). I cannot say that the "core" of the claim is one of oppression such that the
entire application is barred. Instead, I follow the practice of finding that a proportion of the claim constitutes "oppression" and
reduce the quantum posted by that amount. In these circumstances, I find that 20% of the claim constitutes oppression.
Tests for Security for Costs
14
Pursuant to rule 14.67(1) of the Rules, a single appeal judge may order a party to provide security for costs under rule
4.22 if it is just and reasonable to do so, considering the following:
(a) whether it is likely that the applicant for an order will be able to enforce an order or judgment against assets in Alberta;
(b) the ability of the respondent to pay the costs award;
(c) the merits of action;
(d) whether an order to give security for costs would unduly prejudice the respondent's ability to continue the action; and
(e) any other matter the court considers appropriate.
15 Security for costs is a discretionary order involving the balancing of the right to the economic security of one party with the
other party's right to legal process: Arcuri v. Adamson, 2006 ABCA 360 (Alta. C.A.) at para 6. A party's right to access the legal
process does not mean they can advance an appeal without the fear of costs consequences: Aski Construction Ltd v. Markos, 2017
ABCA 341 (Alta. C.A.) at para 11. The applicant bears the onus of proving these factors weigh in their favour: Aski at para 8.
16

Alternatively, pursuant to s. 254 of the ABCA, security for costs may be sought against a corporation:
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In any action or other legal proceeding in which the plaintiff is a body corporate, if it appears to the court on the application
of a defendant that the body corporate will be unable to pay the costs of a successful defendant, the court may order the
body corporate to furnish security for costs on any terms it thinks fit.
17
The parties argue this Court can grant security for costs against a corporation under either test citing North American
Polypropylene ULC v. Williams Canada Propylene ULC, 2018 ABQB 281 (Alta. Q.B.). Other decisions have held that s. 254
of the ABCA is the only applicable test: Amex Electrical Ltd. v. 726934 Alberta Ltd., 2014 ABQB 66 (Alta. Q.B.) at para 58. I
decline to comment on which is the correct approach. That matter is best left for a panel on another day. In the circumstances
of this case, I have considered the parties' arguments under each approach.
18
Under either test, the applicants bear the initial burden of establishing, on a balance of probabilities, that it is just and
equitable to order security for costs or that the respondent will be unable to pay its costs. If the applicants satisfy this onus, the
evidentiary burden shifts to the respondent to satisfy the court that the court should not exercise its discretion to grant security
for costs: Mudrick Capital Management v. Wright, 2018 ABQB 648 (Alta. Q.B.) at para 8 [Mudrick #2].
Analysis
19
I have reviewed the extensive records provided by the parties including filed affidavits, transcripts of the crossexaminations of the individual (PD) acting on behalf of the respondent, and the oral and written reasons for decision of the
chambers judge. I am satisfied that the applicants have met their burden under both tests.
The Ability of the Respondent to Pay the Costs Award
20
The test for security for costs under the Rules asks whether it is unlikely the respondent will be able to pay an adverse
costs award. Section 254 of the ABCA provides a more stringent financial assessment and considers whether the corporation
will be unable to pay costs: Xpress Lube & Car Wash Ltd. v. Gill, 2011 ABQB 457 (Alta. Q.B.) at para 16.
21
Before these applications were brought, the applicants requested the respondent to confirm that it would be personally
liable for a costs award, or that it would post commercially reasonable security for the appeal. The respondent has failed to do so.
Since the respondent will not post security, this requirement focuses on the financial situation of the bankrupt estate of Sequoia.
22 The applicants submit, relying on a preliminary report of the estate prepared by the respondent in April 2018, that no funds
will remain in the bankrupt estate to pay an adverse costs award after the claims of secured creditors are paid. The applicants
provided an affidavit swearing that:
(i) at the time of the filing of the Trustee's claim, there were insufficient assets in the Sequoia estate to satisfy any
cost claim made in favour of the [applicants];
(ii) currently, there are even fewer or no exigible assets in the Sequoia estate; and
(iii) an order of costs in favour of the [applicants] against the estate of Sequoia will accordingly not be enforceable
against any exigible assets in Alberta.
Affidavit of Susan Riddell Rose, Sworn September 23, 2019 at para 27.
23
It remained open to the respondent to provide meaningful rebuttal evidence. Rather, PD, acting for the respondent, filed
an affidavit merely stating that:
[T]here are sufficient funds available in the Estate to pay a costs award in favour of the Defendants, even in the amount
estimated by Ms. Rose. The Trustee's Preliminary Report does not reflect the current financial position of the Estate for a
number of reasons, including the receipt of funds from the collection of accounts receivable and the sale of assets.
Affidavit of PD, sworn on October 18, 2019 at para 4.2.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

5

PricewaterhouseCoopers Inc. v. Perpetual Energy Inc, 2020 ABCA 36, 2020...
2020 ABCA 36, 2020 CarswellAlta 143, [2020] A.W.L.D. 661, [2020] A.W.L.D. 669...

24
The applicants attempted to cross-examine PD on this point. During the hearing, the applicants argued excerpts, which
were provided to the Court, to demonstrate that while PD was aware of his duty of candour as an officer of the court, he
purposefully hindered meaningful cross-examination. For example, the following exchange related to the value of the claims
of secured creditors:
Q Do you know the amount of claims made by the secured creditors in the estate?
A No. Not off the top of my head, no.
Q Do you agree with me it's in the millions?
A Yes.
Q My number is closer to 10 million, but is that approximately correct?
A I can't comment without looking at it.
Transcript of Questioning on Affidavit of PD sworn October 18, 2019, held on November 6, 2019 at 57/1-8.
25
While this response in and of itself may not be objectionable, when it is paired with numerous other instances of nonresponses and refusals to provide relevant and material financial information about the estate or to reference financial documents
put before him, as further discussed below, the only conclusion I am left to draw is that the respondent was intentionally
preventing the discovery of relevant and material financial information of the estate for the purpose of these applications.
26
While Perpetual was permitted to examine records of the estate, the respondent objected to any financial records being
marked as exhibits while Ms. Rose was present during questioning (notwithstanding that she is a party to this litigation). The
respondent justified its position on the basis that Ms. Rose, acting personally, was not permitted to view the records of the estate.
The applicants pointed to the conundrum created by this position:
Q So the position is that Perpetual can see the records, but the chief executive of Perpetual [Ms. Rose] may not; is that right?
A [counsel for the respondent]: Not in her personal capacity, Mr. Leitl.
Q How does she separate then?
A [counsel for the respondent] I don't know.
Transcript of Questioning on Affidavit of PD sworn October 18, 2019, held on November 6, 2019 at 11/5-11.
27
PD even refused to review recent financial statements of the estate during the questioning which would have informed
him about the estate's financial affairs:
Q You don't want to look at the bank statements right in front of you?
A No.
Transcript of Questioning on Affidavit of PD sworn October 18, 2019, held on November 6, 2019 at 20/4-6.
28 As it was clear that the cross-examination of PD was producing no information, the applicants requested that the respondent
make the accounts and financial records of the estate available for use in these applications. The applicants also requested
undertakings that the respondent produce the most recent costs estimate for Sequoia's estate, the books and records of the estate,
cash flow projections for the estate, and the respondent's position on the secured creditors' claims in the estate and their dollar
amounts. The respondent refused these requests.
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29
Upon further questioning, PD had limited awareness of the estate's current financial position and appeared to be
unnecessarily obstructive:
Q . . . what is the bank balance for the estate?
A As of?
Q As of today.
A I don't know.
...
Q Okay. Let me go to one of my questions which is how much money is in the operating account for the estate?
A I already answered that question. I don't know the exact number today. I manage over a hundred bank accounts. Expect
me to memorize every account would be — it's a useless question.
Q I'm not expecting you to memorize it. I've got the numbers right in front of you. You're welcome to look at it.
A Today's number? I don't think you have today's number right in front of you.
Q [D]o you want to look at the records you've got in front of you to get a close approximation?
A I gave you a good approximation.
...
Q Do you know what the initial receipt of funds was approximately in March of 2018?
A No.
Q Do you know what the receipt of funds has been in the estate from March of 2018 to today?
A From memory, no.
Q Do you know what the collection of accounts receivable for the estate has been?
A From memory, no.
...
Q And, sir, do you know how much the estate of Sequoia has made from the sale of assets?
A From memory, no.
...
Q Did you look at the books and records of the estate before attending today?
A No.
...
Q When was the last time you looked at the claims register for the estate?
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A I don't recall.
Q Was it within the last couple of weeks?
A No.
...
Q Did you review the claims register before you swore your affidavit?
A No.
Transcript of Questioning on Affidavit of PD sworn October 18, 2019, held on November 6, 2019 at 19/1-5; 22/12-26;
32/18-26; 33/11-13; 35/14-16; 57/15-19; 71/6-8.
30

Upon further examination PD admitted that it was highly unlikely that costs could be paid:
Q So unless you win the suit against [the applicants] . . . the unsecured creditors get [nothing] right?
...
A There's a high probability that the unsecured creditors get nothing.
...
Q So you've got assets of marginal value that you don't intend to sell or try to sell. You've got expensive lawsuits. You've
got secured claims that may or may not be allowed, and you've got a very remote prospect of unsecured creditors being
paid anything unless you win on all your lawsuits; right?
A Yes.
Transcript of Questioning on Affidavit of PD sworn October 18, 2019, held on November 6, 2019 at 111/3-6, 9-10, 22-27;
112/1.

31
During the hearing, counsel for the respondent defended PD's behavior on the basis that the test for security for costs
asks whether there are assets available to satisfy a costs award at the moment of assessment and ignores whether this will be the
case going forward. I have not been provided with any authority that the ability to pay requirement looks at assets in isolation
from liabilities or ignores whether these assets will be available on the date costs are awarded. In the context of bankruptcy
proceedings, common sense suggests that a court must consider that assets in the estate will be subject to a hierarchy of claims
and may or may not end up being exigible assets.
32
In conclusion, the applicants provided financial statements that were not current but suggested that unsecured creditors
(which would include their costs award) would not be paid from the estate. The respondent did not seriously challenge this
assertion. PD was examined on his affidavit filed in opposition to these security for costs applications that directly put in issue
the ability of the estate to pay the large costs award. He was unaware of the value of the claims of secured creditors, did not know
the balance of funds in the estate, nor did he have general knowledge of the current financial status of the estate. It was open to
PD to apprise himself of this information before swearing his affidavit, before attending questioning or during questioning. He
chose not to do so. Based on the records before me, I am satisfied the respondent will be unlikely and unable to pay costs.
Enforcing an Order or Judgment Against Assets in Alberta
33
In oral argument, the respondent suggested 2500 wells will remain in the estate, subject to the appeal, that may be used
to satisfy an adverse costs award. The respondent has given no indication as to their value or any liabilities associated with
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these assets. This does not allow this Court to make any meaningful assessment about whether they can be used to pay costs.
In Alberta's current economic climate "2500 wells", with nothing more, may well be equivalent to a $3 bill.
The Merits of the Appeal
34
At the time of oral argument, the chamber judge's written decision was not available for the respondent to formalize its
grounds of appeal. While written reasons are now available, an in-depth assessment of the merits of the appeal is best left to
a panel with the benefit of the parties' written argument.
35
For these applications, an assessment of whether there is a serious question to be tried and the appeal is not frivolous is
sufficient consideration of the merits: see RDX Technologies Corporation v. Appel, 2019 ABCA 338 (Alta. C.A.) at para 37.
36 The respondent has suggested various grounds of appeal which may be reviewed on a correctness standard. At this stage,
I cannot say that the appeal lacks merit.
Undue Prejudice
37
Given PD's lack of cooperation, it is unclear whether an order requiring the estate to post security for costs will prevent
the respondent from bringing this appeal. It is expected that a trustee, as an officer of the court, will act consistently with his
duty of candour and disclose any prejudice, or lack thereof, that would result from such an order.
38 It appears the respondent takes the position that it is in the best interest of the estate to pursue the appeal and it is willing to
use the estate's available funds to finance the appeal. There is no evidence before this Court to suggest that an order for security
for costs will hinder the respondent from pursuing its appeal.
Result
39

The applicants have satisfied me that both tests for security for costs have been met.

Quantum of the Security for Costs Order
40
The applicants seek security for costs on a solicitor-client basis. Alternatively, the applicants request security for costs
based on five times the amount at Column 5, Schedule C of the Rules.
41
Solicitor-client costs are reserved for exceptional circumstances where a party's litigation conduct has been described
as reprehensible, egregious, scandalous or outrageous: Twinn v. Twinn, 2017 ABCA 419 (Alta. C.A.) at para 25. They are only
awarded in rare circumstances: Lotoski v. Lotoski, 2019 ABCA 262 (Alta. C.A.) at para 3.
42
The unique circumstances of these applications make it difficult to assess whether solicitor-client costs are likely to
be awarded. Costs on appeal are generally awarded on the same level as the scale awarded at trial: Canadian Centre for BioEthical Reform v. Grande Prairie (City), 2018 ABCA 254 (Alta. C.A.) at para 7. The chambers judge did not address costs
in the oral or written decisions.
43 Security for enhanced costs may be awarded at a multiple of Schedule C in the Rules if it is likely that enhanced costs will
be awarded: Mudrick #2 at paras 43-48. The following factors support the likelihood of enhanced costs in these applications: the
respondent claims amounts greatly exceeding Column 5 of Schedule C in the Rules, resulting in the applicants being especially
vigilant in their defense: Stewart Estate v. 1088294 Alberta Ltd., 2016 ABCA 144 (Alta. C.A.) at para 26; and the conduct of
the respondent falls short of what is expected of a responsible litigant: Lotoski at para 7.
44
The applicants provided a sworn affidavit that each applicant will incur solicitor-client costs in the amount of $400,000
as a result of the respondent's appeal. The applicants support the request for $400,000 on the basis that it represents 75% of
the costs incurred in the proceedings below, the respondent's intent to seek leave to file a 50-page factum, and that the appeal
record will include a large amount of evidence.
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45
Costs incurred in the proceedings below are likely to be materially different than the costs of the appeal. The
proceedings below required numerous applications, affidavits, briefs and supplemental written arguments as well as numerous
court attendances. Costs in the proceedings below also included costs for the entire action, while these applications for security
for costs are related to the respondent's appeal and would not include the costs of the applicants' appeal.
46 The applicants have not provided a draft bill of costs in support of the alternative quantum requested (five times Column
C), although based on my review of Column C, the fees alone under this alternative calculation could be as high as $98,000
for all steps taken in the appeal.
47
The fixing of quantum is a discretionary decision. There are no specific rules. A court must decide quantum on a caseby-case basis: Beacon Hill Service (2000) Ltd. v. Esso Petroleum Canada, 2000 ABCA 326 (Alta. C.A.) at para 10.
48 While I am not satisfied that security for costs should be ordered in the amount of $400,000 for each party in this appeal,
given the factors addressed above, $150,000 is an appropriate amount for each of the applicants. These amounts must then be
reduced by 20% to take into account the prohibition against security for costs in oppression claims.
49

Therefore:
(a) In its appeal against Ms. Rose, the respondent shall post $120,000 with this Court for security for costs within 30 days
of the date of this decision, failing which the appeal in their action against Ms. Rose will be deemed abandoned and struck.
(b) In its appeal against Perpetual, the respondent shall post $120,000 with this Court for security for costs within 30 days
of the date of this decision, failing which the appeal in their action against Perpetual will be deemed abandoned and struck.

Comments on the Trustee's behaviour
50 A trustee of a bankrupt estate serves as an officer of the court to facilitate the goals of the BIA, namely, to provide for the
orderly liquidation of a bankrupt's estate: LW Holden, GB Morawetz & Janis Sarra, Bankruptcy and Insolvency Law of Canada,
4th ed (Toronto: Thomson Reuters Canada, 2009) (loose-leaf updated 2015, release 9) ch 1 at 2. As an officer of the court, the
trustee should promote the effective operation of the judicial system. The trustee has a duty of candour and must act impartially
as codified by the Bankruptcy and Insolvency General Rules, CRC, c 368, s 39:
Trustees shall be honest and impartial and shall provide to interested parties full and accurate information as required by
the Act with respect to the professional engagements of the trustees. [emphasis added]
51
When a trustee brings a claim to set aside an impugned transaction, it is expected that the trustee will not assume an
adversarial role and will present relevant facts to the court in an impartial manner: Norris, Re, 1996 ABCA 357 (Alta. C.A.)
at para 24.
52

In previous questioning it was apparent that PD was aware of his obligation to act impartially:
Q You're aware of your role as a trustee to be an officer of the court?
A Yes.
Q And you understand that you're supposed to be neutral and impartial? Yes?
A Yes.
Q Would you include answering my questions to be part of that?
A Yes.
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Transcript of Questioning on Affidavit of PD sworn August 2, 2018, held on October 22, 2018 at 74/11-19.
53
As expressed above, I question whether PD has fulfilled his obligations to act impartially and with candour in these
applications. I am troubled by the adversarial approach taken by PD and his failure to provide meaningful responses upon crossexamination. He made no efforts to apprise himself of the estate's financial situation prior to or during questioning though this
information was clearly relevant to assertions he had made in an affidavit.
54
I am further troubled by statements made in PD's affidavit which appear to suggest the applicants were responsible for
the difficulty in determining whether future costs could be paid. PD asserted that the applicants had "made no request to inspect
the books, records and documents relating to the administration of the Estate or to request a report from the Trustee regarding
the condition of the Estate or the moneys on hand". Subsequent cross-examination revealed this to be a hollow statement as PD
had no intention of allowing one of the applicants to review relevant material:
Q So when you swore this affidavit, were you prepared to allow Ms. Rose to inspect the records?
A No.
Transcript of Questioning on Affidavit of PD sworn October 18, 2019, held on November 6, 2019 at 108/11-13.
55
It is unclear why PD would provide an affidavit to this Court that suggests the applicants failed to take steps that PD,
acting for the respondent, would prevent them from taking. It is not clear to me how this assertion can be seen to be within
the confines of PD's duty of candour.
56 My concerns should not be read to suggest the respondent should refrain from exercising its right to appeal the chamber
judge's decision, nor that the respondent is necessarily required to provide full disclosure of the financial status of the estate
to a court: North American Polypropylene ULC at paras 27-30. I merely question whether the adversarial nature in which PD
has chosen to proceed on behalf of the respondent is in harmony with the underlying goals of the BIA, his role as an impartial
trustee and his duty of candour.
57

These applications are granted as set out above.
Application granted.

End of Document
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2020 ABCA 254
Alberta Court of Appeal
PricewaterhouseCoopers Inc v. Perpetual Energy Inc
2020 CarswellAlta 1175, 2020 ABCA 254

PricewatershouseCoopers Inc, LIT, in its capacity as the Trustee in Bankruptcy
of Sequoia Resources Corp and not in its personal capacity (Applicant /
Respondents on Cross-Application / Appellant) and Perpetual Energy Inc,
Perpetual Operating Trust, Perpetual Operating Corp and Susan Riddell
Rose (Respondents / Applicants on Cross-Application / Respondents) and
Paul J. Darby (Intervener / Applicant) and Susan Riddell Rose, Perpetual
Energy Inc, Perpetual Operating Trust, Perpetual Operating Corp, and
PricewaterhouseCoopers Inc, LIT, in its capacity as the Trustee in Bankruptcy
of Sequoia Resources Corp and not in its personal capacity (Respondents)
Thomas W. Wakeling J.A., Michelle Crighton J.A., and Ritu Khullar J.A.
Heard: June 18, 2020
Judgment: June 29, 2020
Docket: Calgary Appeal 1901-0255-AC
Proceedings: Leave to appeal refused, 2020 CarswellAlta 143, 2020 ABCA 36, [2020] A.W.L.D. 669, [2020] A.W.L.D. 661,
314 A.C.W.S. (3d) 500, 75 C.B.R. (6th) 179 (Alta. C.A.)
Counsel: R. de Waal, L. Rasmussen, for Appellant
D.J. McDonald, Q.C., P.G. Chiswell, for Respondents, Perpetual Energy Inc, Perpetual Operating Trust, Perpetual Operating
Corp
S.H.L Leitl, G. Benediktsson, for Respondent, Susan Riddell Rose
J.G.A. Kruger, Q.C., for Intervenor
Subject: Civil Practice and Procedure; Corporate and Commercial; Insolvency
Headnote
Business associations
Civil practice and procedure
Thomas W. Wakeling J.A., Michelle Crighton J.A., and Ritu Khullar J.A.:
1
There are a number of applications before the Panel arising from the January 29, 2020 decision of the chambers judge
ordering PricewaterhouseCoopers, the trustee of the bankrupt estate, to post security for costs for the benefit of the respondents:
2020 ABCA 36. The applications were referred to a Panel of this Court by the chambers judge exercising her discretion pursuant
to r 14.37(2)(f) of the Alberta Rules of Court, AR 124/2010. In light of that referral, any application that relates to the chamber
judge's refusal to refer matters to a Panel for determination is moot and we will not consider it further.
2

What remains are the following applications:
a) The trustee's application to set aside or vary the January 29, 2020 order, to change or modify the reasons or in the
alternative for permission to appeal the security for costs order including the reasons;
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b) Mr. Darby's application to intervene in the permission application, in the appeal in the event permission is granted, and
as clarified during oral argument, in the appeal proper. In addition, he seeks permission to seal his affidavit against public
access and permission to rely on it in support of his application to intervene; and
c) The respondents' application for solicitor/client costs and in the alternative for enhanced costs against the trustee
personally for their successful application for security for costs before the chambers judge.
3 We pause to note that, as part of his application for a sealing order, Mr. Darby seeks to refer to his "Confidential Affidavit"
sworn February 10, 2020 which provides "confidential, private and commercially sensitive details and records relating to the
Estate and its stakeholders", and, in addition, to the related transcript of the questioning of him on that affidavit which occurred
on May 26, 2020. Neither have been filed nor are they evidence at this point. The respondents do not object to the proposed
sealing order or to the filing of the confidential information, but they oppose the balance of the trustee's and Mr. Darby's
applications. The trustee's permission to appeal application does not rely on the Confidential Affidavit, but rather on a different
affidavit from Mr. Darby dated October 18, 2019, the cross-examination of him on that affidavit on November 6, 2019 and
related answers to undertaking. The trustee, of course, also relies on Mr. Darby's affidavit dated February 13, 2020 filed in
support of its permission application, which does not include or refer to the confidential information.
4
During oral argument, the panel dismissed each of Mr. Darby's applications and the trustee's application for permission
to appeal with reasons to follow. As a result, the sealing application became moot. It was agreed that copies of the material for
which a sealing order was sought that had been provided to the Panel, but not filed, would be destroyed. The panel reserved on
the issue of costs. We begin with our reasons for dismissing the trustee's application for permission to appeal followed by our
reasons for dismissing Mr. Darby's applications. We conclude with our decision on costs.
5
The trustee, in its filed application, seeks an order setting aside the chambers judge's January 29, 2020 decision, an order
striking or varying the reasons, and in the alternative, permission to appeal that decision. We see no merit in the first two
remedies. Aside from jurisdictional defects, both are actually thinly disguised appeals of her decision which requires permission
to appeal. At best, they are premature and accordingly beyond the reach of this panel. At worst, the relief sought trenches on
judicial independence to the extent it seeks to strike out or restate the chambers judge's reasoning process because it offends
a witness who participated in the litigation process.
6
With respect to the alternative application for permission to appeal a decision of a single appeal judge under r 14.5(1)
(a), the applicant must establish there is: (a) a question of general importance; (b) a possible error of law; (c) an unreasonable
exercise of discretion; or (d) a misapprehension of important facts: Settlement Lenders Inc v Blicharz, 2016 ABCA 109 at para
1, leave to appeal denied, [2016] SCCA No 275 (QL). In our view the trustee has failed to do so.
7 The trustee commenced an action against the respondents on behalf of the bankrupt estate. That action was largely dismissed
and the applicant trustee appealed that decision. The respondents applied for, and were granted, security for costs of that appeal
based on the chambers judge's assessment of the evidence before her.
8
While the applicant casts the arguments as questions of general importance, they are simply complaints about how the
chambers judge resolved the gaps in the evidentiary record that was before her. She applied the correct test and concluded that
she was not satisfied the bankrupt estate on whose behalf the action was advanced would be able to satisfy any cost award that
might flow from a dismissal of the applicant's appeal.
9
We reject the trustee's argument that the chambers judge's decision will require trustees in bankruptcy to breach
confidentiality obligations or to respond in any particular way when called upon to respond to an application for security for
costs. The trustee was not obliged to file a responding affidavit if it considered the respondents had not met the test but, having
done so, the respondents were entitled to examine Mr. Darby on the affidavit he filed. The chambers judge reviewed the entirety
of the record before her and merely identified what she found to have been inadequacies in the response and in Mr. Darby's
comportment in that context. Absent any meaningfully responsive evidence from the trustee on the question to be determined,
the chambers judge concluded that security was warranted. She was required to balance evidence of exigible assets available
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to pay a cost award against the merits of the underlying appeal and the prejudice any order to post security for costs would
cause relative to the ability to continue that action. We see no error in her approach and no basis upon which this Court would
grant permission to appeal that decision.
10 With respect to Mr. Darby's multiple applications, we observe firstly that it is unusual to apply for permission to intervene
at the permission stage. Rather, such applications are typically, though not always, made in extant appeals or after permission
to appeal has been granted and for obvious reasons. An intervenor is required to provide a broader or different perspective than
that provided by the parties to the dispute that will assist the court to decide the issues on appeal. Mr. Darby concedes his interest
is purely personal, and given that the trustee seeks the same relief that Mr. Darby seeks, we see no justification for allowing Mr.
Darby to advance his personal interests in a matter for which permission has not yet been granted. The application to intervene
in the trustee's application for permission to appeal the security for costs order is therefore dismissed.
11 Given our decision to dismiss the trustee's application for permission to appeal, it is unnecessary for this panel to consider
Mr. Darby's application to intervene in a non-existent appeal. However, because he also sought permission to intervene in the
main appeal, our reasons for dismissing that application follow.
12
We note that Mr. Darby's application to intervene contains no suggestion he can or even may contribute to this court's
understanding of the legal issues at play in the application, or in the issues in the merits of the appeal. Mr. Darby swore an
affidavit for use in the proceedings, but he was not a party to the application the respondents filed. He inserted himself into the
process for admittedly personal reasons to "correct" language he considers to have been unfair and therefore detrimental to his
reputation, and that was the sole purpose behind his applications.
13
Mr. Darby argues that an officer of the court whose integrity is at risk as a result of findings made by a lower court is
"typically" granted leave to intervene to be able to defend his reputation. We disagree.
14 First, many of the cases provided in support of the proposition simply do not apply to the facts of this case of challenging
comments in a judge's reasons.
15
For instance, some deal with an appeal where the grounds are ineffective or negligent trial counsel, and the counsel is
permitted leave to intervene in an application for fresh evidence or in the appeal proper: SMTCL Canada Inc v MasterTech Inc,
2017 ONCA 291 at para 4, [2017] OJ No 1740 (QL); R v West 2009 NSCA 63, [2009] NSJ No 253 (QL); W(D) v W(D), [2003]
OJ No. 5222 (CA) at para 4, 128 ACWS (3d) 426. That approach has not been followed thus far in this province: R v BP, 2010
ABQB 204 at para 15, [2010] AJ No 352 (QL).
16 Two cases are closer to this fact situation. In Butty v Butty (2009), 98 OR (3d) 713 (CA), a trial judge severely criticized
the conduct of one of the lawyers in his reasons. The matter was appealed though ineffective counsel was not a ground of
appeal. A single judge of the Ontario Court of Appeal permitted the lawyer to intervene in the appeal to protect his integrity,
and there was no indication that the lawyer's interests would be addressed by either party in the appeal. We are not persuaded
by the reasons or the approach.
17 A different approach is seen in United Pacific Capital Ltd v Piché 2005 BCSC 1018, [2005] BCJ No 1522 (QL). A lawyer
who was not a party or counsel applied to the trial judge to excise a paragraph of the trial reasons which, the lawyer argued,
impugned his reputation. The trial judge dismissed the application, observing at para 8 that, "[f]or the most part, the reputations
of non-parties must be protected by judicial restraint rather than by affording them rights to control the process".
18 Ultimately the determination about whether a non-party is permitted to intervene for the purpose articulated by Mr. Darby
should be considered within the context of well-established legal principles.
19
First, an appeal is from an order, not reasons: Elizabeth Metis Settlement v Metis Settlement, 2004 ABCA 39 at para 1,
[2004] AJ No 99 (QL); Fontaine v Canada (Attorney General), 2018 ONCA 1009 at para 23, [2018] OJ No 6477 (QL).
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20
Second, on an application to intervene, the test in Alberta is found in Grant Thornton Ltd v Alberta Energy Regulator,
2016 ABCA 238 at paras 7-13, [2016] AJ no 790 (QL). The factors to be considered are whether the intervenor: (1) is directly
affected; (2) is necessary to properly decide the matter; (3) has interests in the proceedings that will not be fully protected; (4)
can contribute useful and different submission expertise; (5) will not unduly delay the proceedings; (6) will suffer any possible
prejudice; (7) will widen the dispute between the parties; (8) will transform the court into a political arena. Ultimately these
factors assist in determining whether an applicant will be affected by the outcome of the appeal, and whether they can offer any
expertise or fresh perspective on the subject matter that will be helpful in resolving the appeal.
21
The application of this test to these facts demonstrates the futility of Mr. Darby's position. While he has an interest
in his reputation, there is no intersection between Mr. Darby's reputation and the legal issues in the substantive appeal. His
intervention is not necessary to assist the court to decide the issues; he has no different perspective or expertise to offer this
court. He cannot even say that his personal interest in his reputation will not be fully protected, given that the trustee (which is
Mr. Darby wearing his professional hat) supported his applications and is the appellant in the substantive appeal.
22 In an exceptional case, the court might allow an intervention by a non-party in an appeal to protect his or her reputation,
assuming the test for intervention can be met. But this case is not one of them.
23 Finally, on the issues of costs the parties agree the panel assigned to hear the substantive appeal will be in the best position to
determine the costs for the security for costs application and for the application for permission to appeal that decision. We agree.
24
Mr. Darby concedes that since his involvement is at an end, costs are payable by him to the respondents. The parties
requested the opportunity to consider their respective positions regarding costs after having an opportunity to review the
panel's reasons for dismissing Mr. Darby's applications. In the event the parties are unable to resolve the issue of costs and
the respondents wish to apply for costs on a solicitor client or other enhanced basis, they are to do so within 5 days of this
decision being issued in a letter no longer than 5 pages. Mr. Darby will have 5 days after the respondents' submissions are filed
to respond in a letter also limited to 5 pages.

End of Document
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Business Corporations Act, R.S.A. 2000, c. B-9, s. 254

Alberta Statutes
Business Corporations Act
Part 19 — Remedies, Offences and Penalties (ss. 239-254)
Most Recently Cited in: CNOOC Petroleum North America ULC v. 801 Seventh Inc, 2020 ABQB 224, 2020
CarswellAlta 608 | (Alta. Q.B., Apr 2, 2020)
R.S.A. 2000, c. B-9, s. 254

s 254. Security for costs
Currency
254.Security for costs
In any action or other legal proceeding in which the plaintiff is a body corporate, if it appears to the court on the application
of a defendant that the body corporate will be unable to pay the costs of a successful defendant, the court may order the body
corporate to furnish security for costs on any terms it thinks fit.
Currency
Alberta Current to Gazette Vol. 116:6 (March 31, 2020)

End of Document
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Alberta Rules
Alta. Reg. 124/2010 — Alberta Rules of Court
Part 4 — Managing Litigation
Division 4 — Security for Payment of Costs Award
Most Recently Cited in: Pacer Holdings Construction Corporation v. Richard Pelletier Holdings Inc, 2020 ABCA
47, 2020 CarswellAlta 168, 315 A.C.W.S. (3d) 12, [2020] A.W.L.D. 742 | (Alta. C.A., Jan 31, 2020); Piikani Nation v.
Raymond James Ltd., 2020 ABCA 41, 2020 CarswellAlta 166, [2020] A.W.L.D. 1033, 316 A.C.W.S. (3d) 27 | (Alta.
C.A., Jan 31, 2020)
Alta. Reg. 124/2010, s. 4.22

s 4.22 Considerations for security for costs order
Currency
4.22Considerations for security for costs order
The Court may order a party to provide security for payment of a costs award if the Court considers it just and reasonable to
do so, taking into account all of the following:
(a) whether it is likely the applicant for the order will be able to enforce an order or judgment against assets in Alberta;
(b) the ability of the respondent to the application to pay the costs award;
(c) the merits of the action in which the application is filed;
(d) whether an order to give security for payment of a costs award would unduly prejudice the respondent's ability to
continue the action;
(e) any other matter the Court considers appropriate.
Currency
Alberta Current to Gazette Vol. 116:6 (March 31, 2020)
Concordance References
Rules Concordance 125, Pre-trial and Mediation
Rules Concordance 151, Security for costs
Rules Concordance 152, Costs for non-compliance with the rules
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Alberta Rules
Alta. Reg. 124/2010 — Alberta Rules of Court
[Schedules]
Most Recently Cited in: Stalzer (Estate) v. Stalzer, 2020 ABQB 160, 2020 CarswellAlta 382, [2020] A.W.L.D.
1321, [2020] A.W.L.D. 1322, 316 A.C.W.S. (3d) 633, 53 C.C.P.B. (2nd) 84 | (Alta. Q.B., Mar 2, 2020)
Alta. Reg. 124/2010, Sched. C

Currency
Schedule C
Division 1 — Tariff of Recoverable Fees
Framework
1(1) This Schedule specifies the lawyer's fees that may be recovered as costs by one party from another.
(2) Each column of the tariff in Division 2 gives a dollar amount range for the purpose of determining the lawyer's fee under
that column for the work described under each item.
(3) Subject to subrule (4), the dollar range indicates the amount recoverable
(a) as against the plaintiff, with reference to the amount claimed by the plaintiff,
(b) as against the defendant, with reference to the amount of the judgment or order against the defendant, or
(c) in the case of an interlocutory application, as against the person liable to pay the costs with reference to the amount
claimed by the plaintiff.
(4) Unless the Court otherwise orders,
(a) when a remedy is given in a judgment or order other than or in addition to the payment of money, or
(b) when judgment is given for a defendant in an action in which a remedy other than or in addition to the payment of
money is sought,
costs must be assessed according to the higher of Column 1 of the tariff in Division 2 and the scale that would have applied
if the other remedy had not been given or sought.
What the items in the tariff include
2(1) The description of items in Division 2 includes, with respect to each item:
(a) instructions from a client;
(b) all preparatory work related to the commencement of an action and preparatory work related to an item and the
preparation of all records and material;
(c) the drafting, issuing and service of any required commencement document, pleading, affidavit and related documents;
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(d) attendances;
(e) correspondence;
(f) all material read or written;
(g) if an application is abandoned, all work done in connection with the abandonment;
(h) other activity undertaken or implied in the item, including necessary or convenient services.
(2) If an item described in the tariff has been started but not completed, or is only partially completed, a proportion of the fee
may be allowed.
Application of the tariff
3 The tariff in Division 2 applies whether the services described in the tariff are provided before, at the time or after these
rules come into force.
Division 2 — The Tariff
Effective May 1, 2020, this Schedule applies, subject to an agreement or Court Order to the contrary, to all assessable items,
whether the activity described in the item happened before or after that date. For the purpose of evaluating an offer under rule
4.29, costs must be calculated under this Schedule as it existed on the date when the offer was made.
Unless the Court orders otherwise, matters that have no monetary amounts, for example, injunctions, will be dealt with under
Column 1. Costs in relation to residential tenancies are not dealt with under any of these columns and are in the discretion of
the Court. For monetary amounts within the jurisdiction of the Provincial Court, see rule 10.42.
ITEM AND ITEM
NUMBER
—

COLUMN 1

COLUMN 2

COLUMN 3

COLUMN 4

COLUMN 5

Up to and
including
$75 000

Over $75 000
up to and
including
$200 000

Over $200,000
up to and
including
$675 000

Over $675
000 up to and
including
$2 million

Over $2 million

—
Commencement documents,
pleadings, related documents
1(1) Commencement documents, affidavits, pleadings and related documents and amendments.
1350
2025
2700
3375
4725
(2) When the matter is uncontested (a default judgment is an example of an uncontested matter), the limit of recovery is 50%
of this amount.
—
Uncontested trial
2 Uncontested trial
appearance.
270
540
800
1080
1350
—
Disclosure under Part 5
3(1) Disclosure of records
under Part 5, including
affidavit of records.
650
1000
1350
1685
2025
(2) Review of opposite party documents (once per action), including statement of property: the equivalent of a 1/2 day
attendance fee under item 5(2); this amount may be increased if the circumstances warrant.
(3) If there are only a few records requiring a limited amount of time to review, the fee may be reduced.
—
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Expedition or better
definition of the case
4 Notice to admit facts, opinion or non-adverse inference or the admission of any of these if, in the opinion of the Court, the
notice or admission resulted in expediting the case or better defining the matters in question.
270
540
1080
1620
2160
—
Oral questioning under Part
5
5(1) Preparation for questioning under Part 5 (once per action): the equivalent of a 1/2 day attendance fee under item 5(2).
—
(2) First 1/2 day or portion
of it for attendance for
questioning under Part 5 of
parties or witnesses or crossexamination on an affidavit.
675
1000
1350
1685
2025
—
(3) Each additional 1/2 day
(if an attending counsel is
acting for neither witness
nor examining party, 50% of
these amounts).
675
1000
1350
1685
2025
—
(4) Preparation of and response to written questions — a fee equivalent to one full day's attendance for oral questioning
under this item.
—
Applications: uncontested
6(1) Uncontested
applications.
400
540
800
945
1080
—
(2) Applications without
notice to another party.
135
135
135
135
135
—
Applications: contested
7(1) Contested applications or assessments and reviews before a master, judge, assessment officer or review officer and
appeal from Provincial Court, masters, review officers and assessment officers.
675
1000
1350
1685
2025
—
(2) Contested adjournment
applications.
200
200
200
200
200
—
(3) Abandoned applications: A fee equivalent to 50% of the fee that would be payable under this item if the application had
not been abandoned.
—
Applications: requiring
written briefs
8(1) Applications when a brief is required or allowed by the Court, including preparation of confirming letters required for
Family Law Special Chambers:
(a) First 1/2 day or
portion of it
1350
1685
2025
2360
2700
(b) Each additional
1/2 day (limited to
1/2 day unless the
Court otherwise
orders)
675
845
1000
1180
1350
For complex chambers applications, the Court may direct that costs relating to an Appearance to argue before Appeal Court
apply, instead of the costs in this item.
—
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(2) Abandoned applications: A fee equivalent to 50% of the fee that would be payable under this item if the application had
not been abandoned.
—
Trial readiness/case
management
9(1) Each pre-trial application to schedule a trial date and each case management attendance (including an interlocutory
application if it is heard during those applications or attendances, other than an application under rule 6.3).
340
540
800
1080
1350
—
(2) If an interlocutory application is brought under rule 6.3 and heard during case management attendance, the fee awarded
may include either a fee for the application or fees for both the application and case management attendance, depending on
the duplication of work, if any.
—
Trial and summary trial
10(1) Preparation for trial and
summary trial.
2700
5400
8100
10 800
13 500
—
(2) This item amount may be varied up or down depending on the length and complexity of the trial or summary trial.
—
(3) If a matter is set down for trial or summary trial but is resolved less than 3 months before the scheduled starting date, a
preparation fee based on the length of the scheduled trial or summary trial:
—
(a) 3 days or less — 30% of item 10(1);
(b) more than 3 days, up to and including 10 days — 40% of item 10(1);
(c) more than 10 days — 50% of item 10(1).
—
Trial and summary trial
11(1) For first 1/2 day or
portion of it.
1350
1685
2025
2360
2700
—
(2) Second counsel fee (when
allowed by trial judge).
675
845
1000
1180
1350
—
(3) Each additional 1/2 day.
675
945
1200
1620
2025
(4) Second counsel fee (when
allowed by trial judge).
340
470
600
800
1000
—
Written argument
12 Submission of written
argument at the request of the
trial judge or where allowed
by the trial judge.
1350
2700
4050
5400
6750
—
Post-judgment
13(1) Issue of writ of
enforcement, including the
registration of the writ in the
Personal Property Registry.
270
340
400
470
540
—
(2) Registering a status report
in the Personal Property
Registry to renew the writ
(allowed once every 2 years).
135
135
135
135
135
—
(3) Registering a status report
in the Personal Property
Registry to amend the writ.
35
35
35
35
35
—
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14(1) Request and review
of a financial report from
enforcement debtor.
135
270
400
540
—
(2) Examination in Aid of
Enforcement under the Civil
Enforcement Act.
135
270
400
540
—
15 Seizure and related
matters.
135
270
400
540
—
16 Garnishee Summons,
Notice of Continuing
Attachment under the
Maintenance Enforcement
Act or Garnishee Summons
Renewal Statement.
270
340
400
470
—
17 Sale of lands under order
or judgment (including
attendance at sale, whether
aborted or not).
270
400
540
675
—
Appeals
18 All steps taken to file
Notice of Appeal and speak
to the list.
270
400
540
675
—
Preparation for appeal
19(1) Preparation of factum.
1350
2700
5400
8100
—
(2) All other preparation.
675
1350
2700
4050
—
20 Appearance to argue before Appeal Court for first 1/2 day or part of it:
—
(a) First counsel
1350
2025
2700
3375
—
(b) Second counsel
(when allowed by
the Court)
675
1000
1350
1685
—
21 Appearance to argue before Appeal Court for each full 1/2 day occupied after the first 1/2 day:
—
(a) First counsel
675
1000
1485
1755
—
(b) Second counsel
(when allowed by
the Court)
500
675
875
—
22 Appearance on contested
application before Appeal
Court, including brief.
1000
1685
2360
2700

675

675
675

540

800

800
10 800
5400

4050

2025

2160

1080

3375

Amendment History
Alta. Reg. 41/2014, s. 9 (Sched. 2); 36/2020, s. 31
Currency
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2018 ABQB 281
Alberta Court of Queen's Bench
North American Polypropylene ULC v. Williams Canada Propylene ULC
2018 CarswellAlta 777, 2018 ABQB 281, [2018] A.W.L.D. 2126,
21 C.P.C. (8th) 391, 291 A.C.W.S. (3d) 267, 74 Alta. L.R. (6th) 42

North American Polypropylene ULC (Plaintiff) and Williams
Canada Propylene ULC, Williams Energy Canada ULC, the
Williams Companies, Inc. and Inter Pipeline Ltd. (Defendants)
J.T. Eamon J.
Heard: December 13, 2017
Judgment: April 11, 2018
Docket: Calgary 1601-10614
Counsel: Peter Linder, Q.C., Megan Stoker, for Plaintiff
Maureen Killoran, Q.C, Matthew Hays, for Defendants
Subject: Civil Practice and Procedure; Corporate and Commercial
Related Abridgment Classifications
Business associations
V Legal proceedings involving business associations
V.3 Practice and procedure in proceedings involving corporations
V.3.q Costs
V.3.q.viii Security for costs
V.3.q.viii.D Grounds
V.3.q.viii.D.1 Insufficient assets
Headnote
Business associations --- Legal proceedings involving business associations — Practice and procedure in proceedings involving
corporations — Costs — Security for costs — Grounds — Insufficient assets
Plaintiff was unlimited liability corporation incorporated in British Columbia — Plaintiff commenced action against defendants
in Alberta arising from failed proposal to develop and build polypropylene manufacturing facility in Alberta — Plaintiff's claims
included breach of propylene purchase and sale agreement, misrepresentation, breach of duties of good faith and confidentiality,
and misappropriation of corporate opportunities — Total damages claim exceeded US $400 million — Defendants claimed
plaintiff had insufficient assets in Alberta to satisfy costs award — Defendants brought application for security for costs in
amount of $2,296,833.29 — Application dismissed — Plaintiff was created by commercial entities to undertake substantial
business transaction — There was no evidence of whether or how plaintiff was capitalized or plaintiff's current business and
affairs — Under s. 254 of Business Corporations Act, inability to pay should not normally be inferred because non-resident
private company declined to disclose financial affairs — Defendants failed to meet more stringent evidentiary onus under s.
254 to show inability of plaintiff to pay costs.
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Sprung Enviroponics Ltd. v. Calgary (City) (1990), [1990] 3 W.W.R. 521, 72 Alta. L.R. (2d) 237, 103 A.R. 131, 41 C.P.C.
(2d) 238, 1990 CarswellAlta 23, 1990 ABCA 23 (Alta. C.A.) — referred to
Tracer Industries Inc. v. Shell Canada Ltd. (2004), 2004 ABQB 484, 2004 CarswellAlta 875, 364 A.R. 186 (Alta. Q.B.)
— considered
Xpress Lube & Car Wash Ltd. v. Gill (2011), 2011 ABQB 457, 2011 CarswellAlta 1192, 23 C.P.C. (7th) 193 (Alta. Q.B.)
— considered
Statutes considered:
Business Corporations Act, R.S.A. 2000, c. B-9
Generally — referred to
s. 1(i) "body corporate" — referred to
s. 254 — considered
Business Corporations Act, S.A. 1981, c. B-15
Generally — referred to
s. 245(1) — considered
Companies Act, R.S.A. 1922, c. 156
s. 145 — referred to
Companies Act, R.S.A. 1942, c. 240
s. 261 — referred to
Companies Act, R.S.A. 1955, c. 53
s. 272 — referred to
Companies Act, R.S.A. 1980, c. C-20
s. 301 — referred to
Companies Act, R.S.A. 2000, c. C-21
s. 310 — referred to
Companies Act, C.S.N.W.T. 1898, c. 61
Generally — referred to
Companies Act, S.N.W.T. 1901, c. 20

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

2

North American Polypropylene ULC v. Williams Canada..., 2018 ABQB 281, 2018...
2018 ABQB 281, 2018 CarswellAlta 777, [2018] A.W.L.D. 2126, 21 C.P.C. (8th) 391...

s. 135 — considered
Rules considered:
Alberta Rules of Court, 1914
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Alberta Rules of Court, Alta. Reg. 124/2010
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Pt. 1 — referred to
R. 1.1(2) — referred to
R. 1.2 — considered
R. 1.2(2)(d) — referred to
R. 4.22 — considered
APPLICATION by defendants for security for costs of action.
J.T. Eamon J.:
I Introduction
1

The Defendants apply for security for costs from the Plaintiff in the amount of $2,296,833.29.

2 The claim arises from a failed proposal to develop and build a polypropylene manufacturing facility ("PP facility") in Alberta.
It would use feed stock from an adjacent propane dehydrogenation facility (the "Alberta PDH), to be built by the Defendants,
to manufacture plastics for consumer and industrial applications. The Plaintiff says it made a propylene purchase and sale
agreement dated August 19, 2015 with the Defendant Williams Canada Propylene ULC containing financial commitments
relating to the proposed PP facility, in reliance on the Defendant's misrepresentations. The Plaintiff's claims include breach
of the agreement, misrepresentation, breach of duties of good faith and confidentiality, and misappropriation of corporate
opportunities. In addition to a claim for termination and technical works costs estimated at US$ 44 million, the Plaintiff claims
for lost profits and opportunities. The total damages claim exceeds US$ 400 million.
3
The Defendants say that without security, the Plaintiff will be cost-proof and they will be unable to collect a costs award
if they succeed in the defence of this action.
II Facts
4
The Plaintiff is an unlimited liability corporation incorporated in British Columbia on December 3, 2014. It is extraprovincially registered in Alberta with an attorney for service at a Calgary law firm. It is a non-resident company. There is no
evidence to suggest it has a business presence in Alberta. It has 4 directors. Publicly available corporate records show that each
has the same mailing and delivery address in Houston, Texas. It says in its Amended Statement of Claim that it is a wholly owned
subsidiary of Polyvin (Alberta) LLC. That entity is a limited liability Delaware corporation that is not registered anywhere in
Canada. Nothing else is known about the parent.
5 The Plaintiff declined to disclose information to the Defendants about its ability to pay costs in response to the application.
It is a private company and there is nothing to suggest that any public filings are available that might shed light on its financial
business and affairs. There is nothing to suggest it declines disclosure because it is involved in any improper activities. It simply
chooses not to disclose. I note it has sued the Defendants, to whom disclosures of its financial affairs would be made, for breach
of confidentiality and misappropriation.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

3

North American Polypropylene ULC v. Williams Canada..., 2018 ABQB 281, 2018...
2018 ABQB 281, 2018 CarswellAlta 777, [2018] A.W.L.D. 2126, 21 C.P.C. (8th) 391...

6
There is very little evidence about the Plaintiff's ability to pay costs. It was incorporated during the negotiations alleged
in the Amended Statement of Claim on which it says it relied, giving it somewhat of an appearance of being a single purpose
company incorporated for the transaction in dispute. However, there are no financial statements in evidence or any evidence
about what business the Plaintiff is actually doing, if any.
7
The Defendants' witness deposes that he believes the Plaintiff has no exigible assets in Alberta and would be unable to
pay costs if awarded. I agree with the Plaintiff that a bald statement of belief to that effect, without source or grounds, has no
evidentiary value (Rule 13.18).
8 On cross-examination, the Plaintiff established through the Defendants' witness that in October 2016 (after the termination
(Plaintiff's allegation) or accepted repudiation (Defendants' allegation) of the purchase and sale agreement), the Defendants
were considering building a PP facility that would feed their Alberta PDH facility. This evidence mainly consisted of a few
emails showing:
(a) In October 2016 the Plaintiff had a license agreement with Grace Technology, and a PP facility could be engineered
and constructed based on this technology;
(b) In October 2016 the Plaintiff possessed engineering work for the design of a PP facility;
(c) The estimated cost to build such a facility having a similar capacity to the Alberta PDH in October 2016 was $1.1 billion;
(d) An engineering team consisting of employees of some or all of the Defendants estimated the value of the Plaintiff's
shares in October 2016, based on the cost of the engineering work obtained by the Plaintiff and the cost to acquire a license
from Grace Technologies, in the range of $20 - 25 million;
(e) The Defendants have no information that the Plaintiff no longer has the license or technical works;
(f) The Defendants were considering approaching the Board of Directors of Inter Pipeline Ltd to consider a PP facility
project.
9
The Defendants say that the Plaintiff has not shown that the license and works are exigible or that they have value. They
say these fall into the category of speculative assets rather than the practically exigible sorts of assets that the Court normally
requires.
10
I agree. There is no evidence whether the Defendants ever built their PDH facility, sought Board approval to consider,
engineer or construct a PP facility, or pursued any approaches to the Plaintiff's owners to discuss purchasing the Plaintiff. There
is no evidence that authorized representatives of the Defendants agreed with the email analysis or ever acted on it. There is
no evidence of the terms of the license agreement or the laws under which it is governed, or of the usefulness or location of
the technical works documents. There is no evidence whether the supposed assets are exigible or assignable, as opposed to
being accessible by purchasing the Plaintiff in the event of successful negotiations with its owners. There is no evidence that the
engineers who thought about the possible value of the Plaintiff considered whether the license agreement contained restrictions
on transfer of control of the contracting party, whether they addressed any liabilities in the Plaintiff, or whether they thought it
was feasible to negotiate for ownership of the Plaintiff. There is no evidence of a market for technology to design, construct or
build a $1.1 billion PP facility in the current economic conditions, or in Alberta, or at all.
11 Accordingly, I conclude that nothing meaningful is known about any assets the Plaintiff might have in Alberta or elsewhere.
There is no evidence that any potential assets are exigible or valuable, or whether any liabilities are associated with them.
12

The Defendants calculate the Plaintiff's estimated costs exposure as $2,296,833.29.

13 This calculation is disputed, including the quantum of the cost of electronic records production, which is a major component
of the costs asserted.
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14 The Plaintiff says the proposed costs are excessive or unreasonable, unrecoverable (including an attempt to obtain security
for lawyer's accounts), unsupported (including that invoices supporting some costs were inappropriately redacted), would have
been incurred in any event, or were incurred before the Defendant notified the Plaintiff that they intended to bring the application.
Also, there is no discount to allow for potential settlement and no proposal for a pay as you go order.
15
The Defendants dispute these criticisms. They also say that an affidavit from the Plaintiff's law firm paralegal about
electronic records production and management is unqualified opinion evidence. They filed a cross-application to strike it out.
In turn, the Plaintiff observes that the evidence is proper, and that the Defendants' witness provided the same type of evidence
in his affidavit in asserting the reasonableness and necessity of the expenses.
16
The Defendants' deponent swore to his belief in a meritorious defence, as particularized in the Amended Statement of
Defence. This was not challenged in cross-examination. I have read the pleadings. I accept, at this early stage of the action and
in the absence of other evidence, that the Defendants have arguable defences. This is not to be taken as suggesting the Plaintiff
does not have a meritorious claim. It is too early in the proceedings to compare the relative merit of the claims and defences.
III Analysis
17
One ground for awarding security for costs against a corporate litigant is s 254 of the Business Corporations Act, RSA
2000, c B-9 (the "BCA"), which provides:
In any action or other legal proceeding in which the plaintiff is a body corporate, if it appears to the court on the application
of a defendant that the body corporate will be unable to pay the costs of a successful defendant, the court may order the
body corporate to furnish security for costs on any terms it thinks fit.
[Underlining added]
18
The term "body corporate" includes "a company or other body corporate wherever or however incorporated" (BCA, s
1(i)). It is used in the BCA in distinction to "corporation", which means a body corporate incorporated or continued under the
BCA and not discontinued under the BCA (s 1(l)).
19 Section 254 is the successor of a series of similar company specific provisions concerning security for costs dating back
many years. They first appeared in the northwest territories in The Companies Ordinance, 1901, c 20, s 135, which replaced
The Companies Ordinance, 1898, c 61 (it did not contain a similar provision). A foreign company registered to do business in
the territory was subject to the privileges and obligations of a domestic company (Foreign Companies Ordinance, 1901, c 22,
s 12). These provisions continued in Alberta when it became a province and remain in Alberta law to this day (Companies Act,
1913, SA 1913, c 20, applying territories law; Companies Act, RSA 1922, c 156, s 145 and Foreign Companies Act, RSA 1922,
c 157, s 12; Companies Act, SA 1929, c 14, s 262; RSA 1942, c 240, s 261; RSA 1955, c 53, s 272; RSA 1980, c C-20, s 301;
RSA 2000, c C-21, s 310; Business Corporations Act, SA 1981, c B-15, s 245.1; RSA 2000, s 254).
20
Section 254 addresses a costs problem specific to corporate litigants. Their shareholders can, if so inclined, litigate with
impunity to costs consequences. If the corporation wins the lawsuit, the shareholders can take the proceeds of the law suit. If
the corporation loses the law suit, the shareholders can walk away, leaving unpaid costs.
21
The Legislature enacted s 254 to address this problem (Sprung Enviroponics Ltd. v. Calgary (City), 1990 ABCA 23, 72
Alta. L.R. (2d) 237 (Alta. C.A.) at para 30 (CanLII version) and authorities cited therein). These company specific provisions
reflect the notion that the price of limited liability is an obligation to give security (Jirehouse Capital v. Beller, [2008] EWCA
Civ 908 (Eng. & Wales C.A. (Civil)) at para 2; DSQ Property Co Ltd v Lotus Cars Ltd, [1987] 1 WLR 127 (Ch D)). They were
a departure from the historical attitude of the common law courts toward individual litigants, who were not to be precluded
from the Court merely because they were poor.
22
The Alberta Rules of Court also provide for security for costs. R 4.22 permits the Court to make an order for security
for costs, where it is just and reasonable to do so. R 4.22 is directed at all litigants, natural or artificial. It is part of the Court's
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flexible powers to manage litigation to achieve the foundational purposes expressed in Part 1 of the Rules, particularly R 1.2.
Those are only achieved if the Rules "govern all persons who come to the Court for resolution of a claim" (R. 1.1(2)).
23
R 4.22 reflects this Court's long standing power to require security for costs in a variety of situations. The Courts of
England asserted power to require security for costs from non-residents since the late 1700s (the history of the common law
Courts' evolving approach to requiring security from non-residents is described in DSQ Property and Launer v. Sommerfeld
(1964), 48 W.W.R. 224 (B.C. S.C.)). This Court, and its predecessor the Supreme Court of Alberta, has always had power to
require security for costs where the plaintiff resided out of the jurisdiction. This power was first expressed in The Judicature
Ordinance, No 6 of 1893, s 520 and explicitly included in every iteration of the Rules through 2009. Additional grounds for
ordering security were added in 1897 (The Judicature Ordinance, No 6 of 1897, s 1(69)) and by 1914 the Rules expressed a
wide variety of grounds for security (Alberta Rules of Court, R 722 (1914); R 720 (1944); R 720 (1962); R 593(1)(1968); R
4.22 (2010)).
24
The foundational purposes of the Rules include encouraging open and timely dialogue about material issues (R 1.2(2)
(d)). This is of some importance in a security for costs application, because some critical information often will not be available
to an applicant.
25
The Plaintiff's home jurisdiction, the identity of its directors and owners and their location can often be determined. But
on occasion even some of that information is hard to find. There still are jurisdictions which are more opaque about who is
behind companies. Devices which facilitate that degree of privacy include permitting other companies to serve as directors (not
permitted under the BCA) or declining to publish the names of the owners.
26
Other relevant evidence for a security for costs application might be unavailable to the applicant, who usually does not
have internal information about the opposing party. For example, a private company in many jurisdictions has no obligation
to publish information about its financial affairs. In those cases an applicant for security for costs may be at the mercy of a
respondent to decide whether to disclose anything about its capacity to pay costs.
27
Under the foundational rules, especially R 1.2(2)(d), a respondent to a security for costs application may in some cases
be expected to inform the Court about its ability to pay. This is not to say that every litigant or even every corporation must
disclose its private affairs as the price of pursuing litigation. The default position does not require litigants to open their accounts
for inspection. But every case is one of degree when deciding what is fair and reasonable under R 4.22 in the context of the
foundational purposes of the Rules. Where a claimant advances a huge, complex claim, is a recently created non-resident
corporation, and chooses not to put forward evidence of its means to pay, a Court might well require security under R 4.22.
Chief Justice Wittmann of this Court, as he then was, stated in Attila Dogan Construction & Installation Co. v. AMEC Americas
Ltd., 2011 ABQB 175 (Alta. Q.B.) at para 13:
. . . There is no evidence with respect to the financial condition of [the Plaintiff] at all. It seems to me that, where a plaintiff
advances a claim of this magnitude, and does not dispute that it has no assets in this jurisdiction, that plaintiff risks having
this factor weigh against it if it declines to bring any evidence with regard to its ability to satisfy an award of costs.
28
Chief Justice Wittmann's approach mirrored the approach under the 1968 rules. Where the claimant was not resident, R
595 placed the onus on it to demonstrate it had sufficient assets in the jurisdiction to pay costs.
29
Similarly, in Autoweld Systems Ltd. v. CRC-Evans Pipeline International Inc., 2011 ABQB 265 (Alta. Q.B.), leave to
appeal refused, 2011 ABCA 243 (Alta. C.A.) at para 18-21 Justice McMahon made clear that the absence of evidence of assets
is a relevant consideration.
30 These cases demonstrate that the uncertainty arising from a claimant's failure to engage in an open dialogue about capacity
to pay costs in some cases may be a component of justice and reasonableness under R 4.22.
31
In deciding whether the Plaintiff can pay costs, it would make sense to first ask, how much will the costs be? I find
it unnecessary to resolve the disputes over the quantum. This will be lengthy and complex litigation with significant costs to
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be incurred in future. There is no meaningful evidence about the Plaintiff's ability to pay. The application really turns on who
bears the onus of proof and what they must prove.
32
The Defendants' submissions repeatedly point out that the Plaintiff has not provided any evidence about the value of
any assets it may have to pay a costs award if it loses the lawsuit. The Defendants say the Plaintiff is the "one-way valve"
described in Calmont, which will allow money to flow to its shareholders if it wins the suit, but will not allow money to flow
from the shareholders to pay costs if it loses. They say the Plaintiff is a non-resident. They say that to avoid posting security,
the Plaintiff must prove it has real, substantial and sufficiently liquid assets to meet its potential liability for costs in this action
(Calmont Leasing Ltd. v. 32262 B.C. Ltd., 2002 ABCA 290 (Alta. C.A.) at para 8; Tracer Industries Inc. v. Shell Canada Ltd.,
2004 ABQB 484 (Alta. Q.B.); Frontier Ventures Corp. v. Interactive Community Systems Inc., 2007 ABQB 542 (Alta. Q.B.) at
para 44; Xpress Lube & Car Wash Ltd. v. Gill, 2011 ABQB 457 (Alta. Q.B.) at para 18).
33 The Plaintiff says in response that the Defendants have not met their evidentiary burden under s 254 to establish that the
Plaintiff will be unable to pay costs, and that this is dispositive of the present application.
34
The Defendants understandably have very little evidence about the Plaintiff's financial affairs. They rely on other facts.
The Plaintiff is a private corporation who has brought expensive litigation and declined to reveal any information about its
capacity to pay costs. Virtually nothing is known about its financial affairs. If the Plaintiff's allegations in its Amended Statement
of Claim are taken at face value, then the Plaintiff was incorporated well after the negotiations for the PP facility opportunity
were underway. That carries with it some potential that the Plaintiff was initially organized as a single purpose company. The
Plaintiff is also a non-resident. It is technically a BC company. It would not be very onerous to take a costs award to BC for
enforcement, but the place of incorporation is not necessarily its residence. There is no evidence to show it actually resides in
BC or has operations there. All its directors reside elsewhere. If a costs award is made against it, there will probably be cost,
delay and uncertainty associated with collection of costs in other jurisdictions. Collection might even be defeated.
35
On the other hand, there is no evidence to show the Plaintiff is a shadowy company involved in suspicious business
dealings. Nor is this a case where a small business is seeking to engage in litigation that overwhelms the size of its known
operations. The Plaintiff appears to have been created by commercial entities to undertake a substantial business transaction,
and at least when the purchase and sale agreement was made the Defendants were prepared to participate with it as the counter
party in the transaction. There is no evidence at all of whether or how it was capitalized or its current business and affairs.
36

Are the facts proven by the Defendants enough to shift the onus under s 254?

37

In my view, the answer to that question is no.

38
None of the cases cited by the Defendants say there is an onus on a private company to disclose its financial affairs in a
security for costs application under s 254 of the BCA. Many of the authorities cited by the Defendants are based on R 4.22 or its
predecessor R 593 (1968 Rules), including Tracer, Frontier Ventures, and Xpress Lube. The Tracer and Frontier Ventures cases
concerned non-resident companies which had to post security under R 593 (1968) because they were non-resident. Therefore
the onus shifted to them to show a reason that they not be required to post security. Xpress Lube was decided under R 4.22 on
the basis of evidence about the plaintiff's ability to pay costs. In Calmont, relied on by the Defendants and also a case under R
593 (1968), both sides agreed the appellant company (a non-resident) had no assets and no income.
39
Section 254 says it must appear that the body corporate "will be unable to pay costs". Cases under s 254 have taken a
harder line on the evidentiary standard for security for costs in comparison to R 4.22. As Mr Justice Hall pointed out in Xpress
Lube, the test under s 254 is more stringent. The test is whether the applicant has established on the balance of probabilities
that the corporate plaintiff will be unable to pay (Amex Electrical Ltd. v. 726934 Alberta Ltd., 2014 ABQB 66 (Alta. Q.B.) at
para 55 and authorities cited therein).
40 I agree this is a more stringent standard than R 4.22. Section 254 does not mean the defendant "will be unable to collect in
Alberta" or the plaintiff will be unwilling to pay. In my view the types of cases contemplated under s 254 are those mentioned
by Mr Justice McMahon in Autoweld at para 17:
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. . . This is not the case of an insolvent plaintiff, or of a plaintiff with outstanding judgments against it, or with significant
unpaid creditors. There is no evidence that Autoweld does not have a viable ongoing business capable of generating
revenue. It is not possible to conclude on these facts that Autoweld "will be unable to pay".
41
The purpose of the corporate specific sections was to change, in the case of corporations, the long-standing rule that
impecunious plaintiffs could not be forced to post security for costs (see para 20-21 above). It follows that an applicant has
to demonstrate some evidence of inability to pay before an onus arises on the respondent to show some reason that the Court
should decline to make an order.
42 Under the statutory regime, a Court should not normally infer inability to pay only because a non-resident private company
declines to disclose its financial affairs. Section 254 applies to private companies, who typically do not publish their financial
affairs. Section 254 applies to a "body corporate", which apparently includes non-resident companies (see para 18 above). Yet,
the Legislature did not make all private companies or all non-resident companies liable to provide security under s 254. Private
companies and non-resident companies may be perfectly able to pay costs.
43
It may seem odd that such stringent standards are required under s 254. If it were the exclusive ground for ordering
security against a body corporate, the standards would often defeat the values underlying the security for costs and litigation
management provisions of the Alberta Rules of Court, values which should fully apply to all litigants.
44
For example, if s 254 were the exclusive remedy in the case of a plaintiff body corporate, non-resident companies who
refused to disclose information about their capacity to pay costs could avoid security; and companies that sued for the same
matter in more than one jurisdiction could avoid costs. These were situations where a Court could require security under earlier
iterations of the Alberta Rules of Court, and the Court can consider them under R 4.22, yet none of them are included in s
254. If s 254 is the exclusive remedy where a body corporate is a respondent in any security for costs motion, then defendant
companies could avoid security and the policy of the rules since the amendment in AR 269/1997 that defendants can be required
to post security in proper cases also would be defeated.
45
However, given the specific language and purpose of s 254, I do not think it is proper to attempt to infer inability to pay
merely from a party's status as a non-resident or private company. A Court might find the evidentiary hurdle is met where a
secretive corporation appears to be involved in suspicious activity, or a small business engages in expensive litigation, but not
in the present case. Concerns over difficulty in collecting costs or ensuring that litigation is conducted in a just and reasonable
manner such as by disclosing information about capacity to pay in proper cases is the role of R 4.22.
46
The Defendants' motion references R 4.22 but in oral argument when I raised the potential difference between s 254
and R 4.22, the Defendants' counsel confirmed they were relying on s 254. The Plaintiff's counsel said that if R 4.22 had been
asserted, he may have changed his strategic approach to the application. Given the parties' positions, it would be inappropriate
to apply R 4.22.
47

With that limitation in mind, the parties are agreed that under s 254:
. . . the initial burden is on the applicant to show on a balance of probabilities that the plaintiff will be unable to pay the costs
awarded to a successful defendant after trial. If that initial onus is satisfied, the evidentiary burden shifts to the plaintiff to
show why the Court should not exercise its discretion to award security . . .
[Geophysical Service Incorporated at para 21]

48
In my view, the Defendants have not met the more stringent evidentiary onus under s 254. The lack of evidence is
dispositive as the Plaintiff submitted.
49 I have decided this case on s 254 only for the procedural reasons described in para 46 above. Nothing in my reasons should
be taken as agreement with the line of cases that says s 254 is the exclusive provision for security for costs where a corporation
is a plaintiff (or perhaps a defendant), and R 4.22 does not apply (Amex at paras 6, 58 and 69; see also Provalcid Inc. v. Graff,
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2014 ABQB 453 (Alta. Q.B.) at para 87; Pinto Ventures Ltd. v. Soost, 2016 ABQB 454 (Alta. Q.B.) at para 160, aff'd on other
gnds, 2017 ABCA 25 (Alta. C.A.); Geophysical Service Inc. v. Encana Corp., 2016 ABQB 49 (Alta. Q.B.) at para 20 (where
the parties agreed that s 254 applied); Commercial Construction Supply Ltd. v. Ghost Riders Farm Inc., 2016 ABQB 166 (Alta.
Q.B.) at para 22; John Barlot Architect Ltd v. Atrium Square Investments Ltd, 2017 ABQB 749 (Alta. Q.B.) at para 47.)
50
Similarly, the Plaintiff says the only test for security for costs is s 254 of the BCA, citing Amex and cases which have
followed it including Pinto Ventures, which it notes was a decision upheld on appeal. I note that the security for costs award
was not in issue on appeal, and the appellate decision does not affirm the Amex line of cases.
51
I note the authority to the contrary is Xpress Lube at para 16, holding that s 254 and R 4.22 are alternative grounds for
awarding security for costs against a corporate litigant. There were cases decided before Amex which applied s 254 and R 4.22
(or its predecessors) as alternative grounds for awarding security. An example is Autoweld, where Mr Justice McMahon found
that s 254 was not met but security was nevertheless just and reasonable under R 4.22.
52 The Amex line of cases is contrary to my own views on the matter. The company specific provisions acted as a back stop,
reflecting a policy determination that impecunious companies should not receive the same generous treatment as impecunious
individuals. I would not construe a price of incorporation as a bonus of immunity from R 4.22. It seems doubtful to me that
in 1901, when the provision was added to corporate law in the territories, or by 1981 when the provision was re-worded, the
Legislature intended to displace the Court's broad power to deal with the highly variable fact patterns where security might
be required (for example, where a litigant brings the same claim in multiple jurisdictions or acts vexatiously), or displace the
Court's long standing power to require security where a non-resident brought proceedings.
53
It may be worthwhile for that point to be authoritatively clarified. If corporations can only be compelled to provide
security where an applicant can prove inability to pay, the values underlying the Rules and the Court's litigation management
tools will be substantially damaged. But, in this case, the parties agreed to apply s 254 and the question was not argued.
54
I do not find it necessary to deal with the questions of merit, quantum, or the Defendants' cross-motion to strike out all
or part of the affidavit of the paralegal working for the Plaintiff's lawyers.
55

The application for security for costs is dismissed.
Application dismissed.

End of Document
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Headnote
Civil practice and procedure --- Discovery — Examination for discovery — Conduct of examination — Objecting and refusing
to answer
Plaintiffs were energy companies, while defendants were numbered company and individual defendants who were owners and
lessors of mineral interests (freeholders) — Freeholders granted leases of mineral interests, and both energy companies and
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numbered company claimed to have rights under leases — Energy companies maintained that they were current holders of
leasehold mineral interests owned by freeholders — Numbered company acquired "top leases" in mineral rights owned by
freeholders in 2015, and it asserted that mineral leases to energy companies were no longer valid — Two lawsuits were brought
that were ordered to be tried together — Energy companies applied for relief, including order compelling answers to questions
and undertakings — Application dismissed — Fundamental problem arose in course of questioning in deciding what questions
were relevant and material because pleadings had not been closed — Energy companies had no right to inquire into validity
of top leases made between freeholders and numbered company as it was not their fight — Absent claim made by freeholders
themselves to which they could join, energy companies had no standing to challenge leases between freeholders and numbered
company — There was no evidence asserting energy companies' claim that top leases were invalid — Energy companies were
attempting to set aside agreements to which they were not party, which could be seen as busybody litigation — Until there was
party before court that had proper legal interest in arguing that leases were invalid, questions did not need to be answered.
Civil practice and procedure --- Costs — Security for costs — Grounds for refusal to order security — Miscellaneous
Plaintiffs were energy companies, while defendants were numbered company and individual defendants who were owners and
lessors of mineral interests (freeholders) — Freeholders granted leases of mineral interests, and both energy companies and
numbered company claimed to have rights under leases — Energy companies maintained that they were current holders of
leasehold mineral interests owned by freeholders — Numbered company acquired "top leases" in mineral rights owned by
freeholders in 2015, and it asserted that mineral leases to energy companies were no longer valid — Two lawsuits were brought
that were ordered to be tried together — Energy companies applied for relief, including security for costs — Application
dismissed — Circumstances were unusual as pleadings had not yet closed and application for security for costs was normally
brought by defendants — Rule 4.22 of Alberta Rules of Court, not s. 254 of Business Corporations Act applied — Section 254 of
Act had no application in circumstances here where plaintiff was asking for security for costs from defendant — Under R. 4.22
of Rules, as long as there was reasonable basis to show, or at least there was enough evidence to infer, that respondent Albertabased litigant had insufficient assets, burden then shifted to respondent to demonstrate that it had sufficient assets — Factors
taken into account under R. 4.22 of Rules were assets in Alberta, respondent's ability to pay costs, merits, undue prejudice
and any other matter court considered appropriate — Considering all factors, it was inappropriate to require security for costs
at this stage — There was enough evidence to conclude that it was unlikely that numbered company would be able to pay
costs award at end of proceedings, and it provided no evidence on its ability to pay or that it would be unduly prejudiced by
order, but evidence established that numbered company had strong claim that it held valid top leases — Energy companies
had not shown that they had any real evidence to demonstrate assertion that their leases actually lapsed long ago was without
merit — At best, energy companies were hoping to obtain evidence to support their position through questioning of numbered
company's representative, but numbered company should not be required to post security for costs so that energy companies
were allowed to try to elicit evidence from numbered company that should be available to them from their own records or from
public records — With no evidence on key points and no indication that there was any merit to assertion that top leases were
invalid, no security for costs were ordered.
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Sched. C, Div. 1, s. 1(4) — referred to
Sched. C, Tariff of Costs, column 1 — referred to
Words and phrases considered:
Top leases
A "top lease" is a mineral lease that is to take effect upon the termination of the prior existing lease or leases. Mineral leases
commonly contain provisions to the effect that if the lessee does not exercise its rights to the minerals for some period of time,
then the lease terminates. When that happens, if there is a top lease in effect, the rights of the top lessee become active.
APPLICATION by plaintiff energy companies for order compelling answers to questions and undertakings and for security
for costs.
A.R. Robertson J.:
The Background Generally
1
This memorandum of decision is about applications for security for costs. Because of the unusual circumstances some
detail about the context is required.
2 This matter came before me as an application brought on behalf of Bonavista Energy Corporation in Action 1601-11660 for
both (a) an order compelling answers to questions and undertakings that were asked, and sought, in an Alberta Rules of Court
Part 5 questioning of the corporate representative of 1835651 Alberta Ltd., and (b) security for costs.
3
A parallel application for security for costs was brought on behalf of ConocoPhillips Canada and the other plaintiffs/
defendants by counterclaim in action 1601-11692.
4
The applications for an order compelling answers and for security for costs are brought while the parties are waiting for
a summary dismissal application, brought by 1835651 Alberta Ltd., to be heard. The summary dismissal application will be
heard as a special application, and it has not yet been scheduled.
The Parties
5 On the plaintiffs' side of the dispute, there are the energy companies whose various names appear in the style of cause. For
the purposes of this application and this decision it is not necessary to go through the long corporate and assignment history
that leads to the current plaintiffs advancing the claims. For the sake of simplicity, I will simply refer to them as "Bonavista
Energy Corporation" or "Bonavista" and "ConocoPhillips Canada Operations Ltd.", or "ConocoPhillips". For the most part, I
will refer to them collectively as simply the "Energy Companies", since their interests are aligned on these applications, even
though there are two applications in two separate actions.
6

On the defence side, there are two groups. First, there is 1835651 Alberta Ltd., which I will simply call "183".

7
Second, there are several individual defendants, who are the owners and therefore the lessors of the mineral interests.
They are Lewis James Robinson, Orva Margrete Tkacik, Beverley Hempel, Patricia A. Bennett, Mavis Knodel, or Gary Tkacik.
In this litigation they are collectively referred to as the "Freeholders". It is the Freeholders who have granted leases of their
mineral interests, but these actions are primarily a dispute between the parties who claim to have rights under leases - being the
Energy Companies and 183. However, the Freeholders play an important role in the dispute, as I will discuss.
8
The Energy Companies assert that they are the current holders of leasehold mineral interests owned by the Freeholders.
183 asserts that those leases are no longer valid, and therefore 183 is the current leaseholder.
"Top Leases"

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

4

ConocoPhillips Canada Operations Ltd. v. 1835651 Alberta Ltd, 2020 ABQB 14, 2020...
2020 ABQB 14, 2020 CarswellAlta 16, [2020] A.W.L.D. 400, [2020] A.W.L.D. 401...

9
183 acquired "top leases" in the mineral rights owned by the Freeholders in 2015, by assignment from Action Land &
Environmental Ltd. That is, the top leases were actually given to Action Land, and then assigned to 183.
10
A "top lease" is a mineral lease that is to take effect upon the termination of the prior existing lease or leases. Mineral
leases commonly contain provisions to the effect that if the lessee does not exercise its rights to the minerals for some period
of time, then the lease terminates. When that happens, if there is a top lease in effect, the rights of the top lessee become active.
11
The subject of top leases is discussed in Meyers Estate v. Freeholders Oil Co., [1960] S.C.R. 761 (S.C.C.) and Taylor
v. Scurry-Rainbow Oil (Sask) Ltd., 2001 SKCA 85 (Sask. C.A.).
12
In this case, the Energy Companies continued to draw natural gas production from the lands in question for many years
in recent history, but 183 advances the position that their leases actually came to an end many years ago. Since 183 took top
leases and it asserts that the mineral leases to the Energy Companies are no longer in effect, and it has been prevented from
being able to access the land, 183 asserts that the Energy Companies are trespassers. 183 therefore alleges unjust enrichment,
it sues for damages, and it seeks an accounting.
13

Both the original mineral leases and the top leases were protected at the land titles office by the registration of caveats.

The Notices to Take Proceedings on Caveat
14
After taking an assignment of the top leases, 183 served upon the Energy Companies Notices to Take Proceedings on
Caveat. They therefore started these proceedings in the two separate actions now before the Court.
15

These two lawsuits were ordered to be tried together, on September 14, 2018.

16

The Energy Companies sued not only 183, but they also sued each of the Freeholders.

17
Since the Energy Companies are the plaintiffs, it is initially up to them to decide whether or not they require statements
of defence, and, if so, when. 183 delivered a defence, of course, but so far the Energy Companies have not required statements
of defence from any of the Freeholders. They have long been in discussion with the Freeholders, and we are now told that there
is a Mary Carter agreement that has been entered into between the Energy Companies and the Freeholders. It is apparent that
in some way they are working together.
18 A summary of the Mary Carter agreement has been provided to counsel for 183. I was offered an opportunity to review the
summary of the Mary Carter agreement, but for the purposes of this application I concluded it was not necessary. It is sufficient
to know that in some way the Energy Companies and the Freeholders are cooperating with each other.
Questioning
19 Questioning occurred in late 2018, in particular on December 7, 2018 when Mr. Bowhay of 183 was questioned. A great
deal of the questions asked of Mr. Bowhay were the subject of objection, as were a great deal of requests for undertakings.
20
Much of the conflict between counsel arose from the fact that many of the questions asked of Mr. Bowhay related to
the Energy Companies' attempt at exploring facts associated with their assertion that the top leases held by 183 are not valid.
However, the Energy Companies are not parties to those top leases, and as I have mentioned the Freeholders, who are parties
to those leases, have not yet filed a statement of defence or any other pleading asserting that the leases that they entered into
with Action Land are not valid.
21
Accordingly, a fundamental problem arose in the course of questioning in deciding what questions are "relevant and
material", because the pleadings have not been closed.
22
The Energy Companies asserted that they had the right to inquire into the validity of the top leases, made between the
Freeholders and Action Land (whose rights have been assigned to 183) because they pled that in their statement of claim. I
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disagreed. It is not their fight. They have no standing, absent a claim made by the Freeholders themselves in which they can join,
to challenge the leases made between the Freeholders and Action Land. That analysis was the basis for some of my directions
on the questions and undertaking requests that were in dispute.
23
Furthermore, there has been no correspondence at all asserting that the top leases are invalid, there is no evidence
supporting the Energy Companies' assertion that the top leases are invalid, and no tender by the Freeholders in an attempt to
refund the payments received by them in consideration for signing the top leases. So far, the Freeholders have kept the money
they were paid for the top leases, and they have not suggested that the top leases are invalid.
24
The Energy Companies assert that the Freeholders were misled in some way, apparently to the effect that Action Land
told them that that company was representing one or more of the Energy Companies, when it was not, but there is not a scintilla
of evidence to support that allegation. In a prior examination of a representative of Action Land, the evidence given was that
Action Land did not negotiate the top leases, even though it was the lessee.
25 In my view, in other circumstances the argument advanced by the Energy Companies to the effect that the top leases are
invalid would be properly described as "busybody" litigation, because they are attempting to set aside agreements to which they
are not a party. They may have a financial interest in seeing the Freeholders defeat the claim of 183, but the Energy Companies
have no legal interest. It is simply not their fight to fight.
26 That led to many of the conflicts in questioning. Counsel for the Freeholders attended before me to observe the application,
and I was advised that the Freeholders will be filing a statement of defence soon (an assertion I have heard since May 2019,
six months earlier), I directed that the Freeholders deliver statements of defence on or before January 10, 2020, together with
any other plea that they choose to file in relation to these actions.
27 Along with this direction, I adjourned several of the questions relating to the alleged invalidity of the top leases until after
those pleas have been filed. In my view, until there is a party before the court that has a proper legal interest in arguing that
the leases are invalid, those questions need not be answered. They may become proper questions after the pleas are filed by the
Freeholders, and at that time the Energy Companies will be "opposite in interest" to183 (as they are now) and able to explore
those issues. But those issues must be raised by a party or parties who is or are entitled to do so.
28 Technically, I could have simply dismissed the application to compel the answers to these questions, but that would have
required the Energy Companies to simply ask the questions again, if counsel for the Freeholders did not, and in light of the
foundational rules, adjourning that part of the application was more practical.
29 Regarding the objected questions and refused undertaking requests, I addressed many of them one at a time or in one case
in a group, and I directed Mr. Bowhay, who was the corporate representative of 1835651 Alberta Ltd., to return to questioning
to provide answers where I directed that they be given. Questioning of Mr. Bowhay has not been completed in any event; it was
adjourned after over 100 objections were made. Some of Bonavista's requests for further information I also adjourned, pending
the delivery of pleadings from the Freeholders.
30

I reserved on the question of security for costs.

The Security for Costs Applications: Background
31

The circumstances of these applications, including the ones for security for costs, are unusual.

32

Firstly, the pleadings have not yet closed. The Freeholders have not delivered any pleadings.

33 Secondly, the applications for security for costs are brought jointly by the plaintiffs in the two actions. This sort of action is
normally brought by a defendant who is concerned about a plaintiff who may be unable to pay costs at the end of the proceedings.
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34
At this time, although the Energy Companies assert that 183 does not have any proper claim at all, the primary issue
before the Court is whether the mineral leases held by the Energy Companies are valid. If not, only then an issue may remain
(as between the Freeholders and 183) ask to whether the top leases are valid.
35
It is in this odd scenario, (a) without pleadings closed, (b) with the party who triggered the commencement of these
proceedings by serving Notices to Take Proceedings on Caveat appears as a defendant in these actions, not the plaintiff, that
the plaintiffs ask for security for costs against the defendant 183.
36

Of course, the defendant 183 is not only a defendant, it is also a plaintiff by counterclaim.

Security for Costs: Analysis
Possible Odd Results: No Converse Position
37
These cross-pleadings are not the sort of claim and counterclaim that we often see, where a claim is advanced and a
counterclaim is advanced primarily for the purposes of set-off, but rather they are conceptually two independent competing
claims.
38 The Energy Companies say they have a proper right to be on the land taking natural gas production. 183 also asserts that
it has a proper right to be on the land, and that the mineral leases held by the Energy Companies are no longer in effect.
39
Assuming that the Freeholders plead that the top leases that they signed are invalid for some reason, it is possible for
each of the Energy Companies, on one side, and 183, on the other, to be successful, yet be substantially unsuccessful. Also,
they might both be completely unsuccessful.
40 The Energy Companies might successfully demonstrate that their leases are in effect. That does not, in of itself, demonstrate
that 183 did not have proper top leases. Similarly, 183 might be able to demonstrate that its top leases are entirely valid, but be
unable to prove that the Energy Companies' leases have expired. Alternatively, the Energy Companies may be unsuccessful in
demonstrating that their leases remain in effect, and 183 might be unable to demonstrate that its top leases are in effect.
41 It is in this circumstance that the Energy Companies, as plaintiffs and defendants by counterclaim ask that 183 be required
to post security for costs of the litigation, even though 183 is a defendant and plaintiff by counterclaim in proceedings that were
started by the Energy Companies.
42 The Freeholders, not having filed any pleading, take no part in any of the applications. Their lawyer, Mr. Jonathan Selnes
of Lawson Lundell LLP, attended only to observe the proceedings.
The Applicable Rules
43
Since 183 is an Alberta corporation, the Energy Companies acknowledge that section 254 of the Business Corporations
Act, RSA 2000 chapter B — 9 applies, although on its face it applies only to security for costs being posted by a plaintiff on
the application of a defendant.
44

Section 254 says this:
In any action or other legal proceeding in which the plaintiff is a body corporate, if it appears to the court on the application
of a defendant that the body corporate will be unable to pay the costs of a successful defendant, the court may order the
body corporate to furnish security for costs on any terms it thinks fit.

45
The Energy Companies argue, in essence, that the section must be read in a purposive manner. It was 183 that started
the fight by serving the Notices to Take Proceedings on Caveat. It is 183 that asserts a counterclaim. The fact that the Energy
Companies find themselves as plaintiffs is only because of the process elected by 183. 183 could have brought proceedings as
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plaintiff for the relief that it now seeks, but it chose to force the Energy Companies to be plaintiffs. One way or the other, 183
would be the party that forced the proceedings to occur.
46
Therefore, the Energy Companies argue that section 254 should be read with an understanding of what it was attended
to address.
47

There are a few important things to reflect upon when reading section 254.

48 Firstly, as acknowledged by the Energy Companies, it applies to circumstances where the plaintiff is the "body corporate"
who may be unable to pay the costs of a successful defendant.
49
Secondly, it does not require absolute proof of inability to pay a possible costs award. The words are, "if it appears to
the court . . . that the body corporate will be unable to pay the costs".
50 Thirdly, it is not prohibitive. It does not prevent the court from requiring a defendant to post security for costs. It only stands
for the authority that in certain circumstances the defendant may apply for an order for security for costs from the plaintiff.
51
Alternatively, rule 4.22 of the Alberta Rules of Court allows the Court to require a defendant to post security for costs
in an appropriate case.
52

Rule 4.22 provides as follows:
The Court may order a party to provide security for payment of a costs award if the Court considers it just and reasonable
to do so, taking into account all of the following:
(a) whether it is likely the applicant for the order will be able to enforce an order or judgment against assets in Alberta;
(b) the ability of the respondent to the application to pay the costs award;
(c) the merits of the action in which the application is filed;
(d) whether an order to give security for payment of a costs award would unduly prejudice the respondent's ability
to continue the action;
(e) any other matter the Court considers appropriate.

53
Rule 4.22 is not limited to orders requiring the plaintiff to post security for costs. It applies to "a party". According to
its terms, the Court may order that a defendant (or perhaps even a third party, or a defendant by counterclaim who is added by
the counterclaim) be required to post security for costs.
54
This aspect of the rule is the same as it appeared in the previous Alberta Rules of Court, in force before November 1,
2010. This topic is discussed briefly in Stevenson & Côté, Alberta Civil Procedure Handbook 2020, under the heading, "G.
Grounds for Security, 7. Security from Plaintiff".
55

Both section 254 of the Act and rule 4.22 are discretionary: both use the words "the Court may order".

56
Section 254 does not set out the factors that the Court should take into account in making a security for costs award.
In contrast, rule 4.22 does. Furthermore, rule 4.23 set out the default contents of a security for costs order, while specifically
allowing the Court to order otherwise. Section 254 contains no such detail.
57 183 argues that security for costs will not be ordered against a plaintiff by counterclaim, referring to Poppies International
Inc. v. International Hasco Trading Co., 2008 ABQB 531 (Alta. Q.B.), at paragraph 35. The Court there said that the courts in
previous cases have examined the facts of each case to determine how discretion should be exercised. In particular, the Court
said:
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The premise in the case law is that security for costs will not be ordered where the counterclaim is essentially defensive to
the claim. This is obvious when the striking of the counterclaim results in the failure of the defence. However, it can also
occur where the claim and counterclaim arise out of the same transaction; the counterclaim is in the nature of a defence
and the facts underpinning the defence and counterclaim are the same.
58
In my view, this direction does not help 183, except perhaps to the extent that the Court comments that the facts of each
case must be examined to determine how discretion should be exercised. The counterclaim here is not merely the converse of
the claim; it is a separate claim asserting a right against the Freeholders under different transactions, and asserting a trespass
claim against the Energy Companies. I discussed this, and the potential for odd results, above.
59
In my view, if we put the argument about section 254 aside (which, as I will explain, I do), since the claim advanced by
183 is not the converse of the Energy Companies' claim, rule 4.22 allows an award of security for costs against 183.
Section 254 of the ABCA or Rule 4.22 or Both?
60
183 relies on Amex Electrical Ltd. v. 726934 Alberta Ltd., 2014 ABQB 66 (Alta. Q.B.), where the Court concluded,
at paragraph 58, that section 254 "is the sole standard which applies if the respondent in a security for costs application is a
corporate plaintiff that r. 4.22 of the Alberta Rules of Court applies in all other fact patterns."
61
Therefore, 183 argues that only section 254 applies, and it only allows for security for costs posted by a plaintiff on an
application made by a defendant. However, the Court concluded in Amex that the section applies only in that situation, and rule
4.22 applies in all other fact patterns.
62

That is not the situation currently before the Court.

63
Furthermore, the statement in Amex does not appear to be either the first or the last word on the topic. It largely stands
alone for this proposition.
64
The assertion that section 254 is the "sole standard" was directly questioned in North American Polypropylene ULC v.
Williams Canada Propylene ULC, 2018 ABQB 281 (Alta. Q.B.), beginning at paragraph 49. In that case, Eamon, J. questioned
the conclusion in Amex, although his comments appear only in obiter dicta, because he decided the case before him pursuant
to section 254. Nonetheless, he noted prior authority to the contrary, being Xpress Lube & Car Wash Ltd. v. Gill, 2011 ABQB
457 (Alta. Q.B.) at paragraph 16, where it was held that section 254 and rule 4.22 are alternative grounds for awarding security
for costs against a corporate litigant.
65 He also noted that there were other cases decided before Amex which applied section 254 and rule 4.22 (or its predecessors)
as alternative grounds for awarding security, such as Autoweld Systems Ltd. v. CRC-Evans Pipeline International Inc., 2011
ABQB 265 (Alta. Q.B.), where Mr. Justice McMahon found that the requirement of section 254 was not met, but security was
nevertheless just and reasonable under rule 4.22. In the Court of Appeal's decision dealing with leave to appeal in Autoweld
Systems Ltd. v. CRC-Evans Pipeline International Inc.(2011 ABCA 243 (Alta. C.A.)), the Court said at paragraph 12 that rule
4.22 "must be read in light of the legislated consideration in section 254 of the Business Corporations Act . . . ". This clearly
suggests that rule 4.22 and section 254 should be read together. Section 254 should not be exclusive of rule 4.22.
66

At paragraph 52, Mr. Justice Eamon expressly stated that "the Amex line of cases is contrary to my own views on the matter."

67
In Mudrick Capital Management v. Wright, 2018 ABQB 648 (Alta. Q.B.), Mr. Justice Yamauchi considered both Amex
and North American Polyproylene and although he somewhat followed the approach in Amex (and the CarswellAlta headnote
indicates it was "followed") he felt that "it would be useful to use the Rules r 4.22 factors as a starting point" rather than the list
of "conditions" outlined in Amex as factors, and at paragraph 35 he indicated that he was following both section 254 and rule
4.22. At paragraph 19, he stated that he disagreed with the proposition in North American Polypropylene that section 254 and
rule 4.22 "are alternate forms of relief", and he declined to follow it.
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68
I find myself in a situation where there is conflicting higher authority as to whether section 254 is the "sole standard"
which applies. I prefer the approach proposed by Mr. Justice Eamon and the Court of Appeal (and Court of Queen's Bench) in
Autoweld, because in my view the Alberta Rules of Court apply to all litigants, not merely those that are not corporations.
The Construction of Statutes (and Regulations)
69
I note that the Alberta Rules of Court expressly refers in rule 1.8 to the Interpretation Act to say that certain provisions
do not apply to the Rules. However, there is no such cross-reference in rule 4.22, nor is there any in section 254. Both are
promulgated by the Alberta Government, and the general rule of interpretation is to read all legislation as a consistent whole,
where possible. The "Modern Principle" of statutory construction is that "the words of an Act are to be read in their entire context
in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of
Parliament": R. v. Myers, 1984 ABCA 157 (Alta. C.A.).
70 The approach on reading different legislative rules that touch on the same topic has been the same for centuries. As stated
by Lord Mansfield in R. v. Loxdale (1758), 1 Burr. 445 (Eng. K.B.) at p. 447,
Where there are different statutes in pari materia [that are in the same matter], though made at different times, or even
expired, and not referring to each other, they shall be taken and construed together, as one system, and as explanatory
to each other.
71
See also Capital Grocers Ltd. v. Saskatchewan (Registrar of Land Titles), 1952 CanLII 157, (1952), [1953] 1 D.L.R.
318 (Sask. C.A.).
72
Although the Business Corporations Act is legislation and the Alberta Rules of Court are a regulation created under the
Judicature Act, it is relevant to recognize that when the Alberta Rules of Court were completely re-cast in 2010, the Business
Corporations Act, and in particular section 254, had been in place for decades. Section 254 had often been referred to in security
for costs applications and found to be compatible, such as in Murphy Oil Co. v. Predator Corp., 2003 ABQB 923 (Alta. Q.B.)
at para. 22. Yet there is no cross-reference in the Rules to the Business Corporations Act, as there is to the Interpretation Act.
Section 254 Does Not Apply
73
In any event, as I have mentioned, section 254 is not prohibitive, and it applies only to certain circumstances. It simply
has no application to this circumstance that we have here, which is a plaintiff asking for security for costs from a defendant.
Even if it is the "sole standard", Amex only stands for the proposition that it is that standard only where the respondent is the
corporate plaintiff. Here, the respondent is a corporate defendant.
74

I note that the words in section 254 "it appears to the court" are mentioned in footnote 5 in Amex, where the Court said,
I am not aware of any judicial consideration of the significance of the words "it appears to the court". It is safe to assert
that courts have assumed they mean "if the court believes" or "if the court determines".

75

This is clearly obiter dicta in context, and of significance is the fact that section 254 does not say "if it is shown that".

76
Neither does rule 4.22 require some proof that the respondent will be unable to pay; rather the rule says that the Court
is to "take into account" the respondent's ability to pay, without stating who has the burden to show that the respondent will or
will not, or may be or may not be, able to pay - or that there need be any particular evidence on the ability to pay. The courts
do not normally require a party to prove a negative.
77
However, in Mudrick Capital, the Court followed Trimove Inc. v. Servus Credit Union, 2017 ABQB 50 (Alta. Q.B.)
where Mr. Justice Nielsen (as he then was) wrote of the burden of proof at paragraph 108. He said that the applicant under
either section 254 or rule 4.22
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bears the initial onus to establish, on a balance of probabilities, that the respondent will be unable to pay its costs if the
defence is successful. If the applicant satisfies this onus, the evidentiary burden shifts to the respondent to show why the
Court should not exercise its discretion to make such an order against it.
78

Other cases have dealt with the burden as well.

79 In Attila Dogan Construction & Installation Co. v. AMEC Americas Ltd., 2011 ABQB 175 (Alta. Q.B.) the facts involved a
non-resident plaintiff (not the circumstance here). Section 254 had no application at all, because the plaintiff was not incorporated
under the Business Corporations Act. In that case, former Chief Justice Wittman was considering factor (a) in rule 4.22. He
said at paragraph 13 in his discussion about rule 4.22,
There is no evidence with respect to the financial condition of [the plaintiff] at all. It seems to me that, where plaintiff
advances a claim of this magnitude, and does not dispute that it has no assets in this jurisdiction, that plaintiff risks having
this factor weigh against it if it declines to bring any evidence with regard to its ability to satisfy an award of costs.
(My emphasis.) He seemed to begin with the assumption that if the plaintiff is foreign, then it must show that it has assets in the
jurisdiction. He did not suggest that the applicant defendant had to show on a balance of probabilities that it would be unlikely
that it would be unable to enforce an order or judgement against the respondent plaintiff in Alberta. Lots of foreign corporations
have assets in Alberta. It was apparently enough to show that the plaintiff was foreign.
80
Once again, I find myself in the position that there is conflicting case law from higher courts as to the burden, at least
under rule 4.22, if not under section 254 as well.
81
I conclude that under rule 4.22, which does not address the burden of proof, as long as there is a reasonable basis to
show, or at least there is enough evidence to infer, that the respondent Alberta-based litigant has insufficient assets, the burden
then shifts to the respondent to demonstrate that it does have sufficient assets. Here, 183 has provided no evidence on the point
except that which was elicited by counsel for Bonavista in questioning.
Consideration of Rule 4.22 Factors
82

I return to rule 4.22 and the factors to be taken into account.

Factor (a): Assets in Alberta
83 Factor (a) basically applies to respondents that are not carrying on business in Alberta, or at least have no or insufficient
assets here. 183 carries on business in Alberta, so this factor is not relevant.
Factor (b): Respondent's Ability to Pay Costs
84
Factor (b) addresses the ability of the respondent to pay the costs. The evidence that came out of the questioning
demonstrates that 183 appears to be a one-person company, with rental office space in a jointly-used reception facility, where
the principal rarely even attends. There is no evidence of any assets other than the top leases that are in dispute, and there are
no employees (other than, perhaps, the principal Mr. Bowhay), and no evidence of any other business activities, except some
generic references. It has been pointed out that if the Freeholders are planning on taking the position that the top leases were not
properly entered into and are not valid, the Freeholders can be expected to tender the amounts they were paid as consideration.
That amount is $24,960.
85
Aside from that potential refund, it is appropriate to infer that 183 has limited means to pay an award of costs if it is
unsuccessful. And 183 has presented no evidence to show that it does.
Factor (c): The Merits
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86 Factor (c) is "the merits of the action in which the application is filed". This involves looking at the merits of both sides'
position. As it turns out, there is very little evidence of either the merits of the Energy Companies' actions or the absence of
merit of 183's claim.
87 When I questioned counsel for ConocoPhillips about whether there was evidence supporting the assertion that the Energy
Companies mineral leases remain in force, he focused on the fact that there were many legal arguments, and that the leases are
complex. He did not address any specific evidence other than to say that there is a history of 19 years of production since the
time when 183 says the Energy Companies' leases lapsed. However, that factor actually speaks to the potential claim that 183
might have and the Energy Companies' potential exposure.
88
As to the merits of the debate, such as it is, over whether the top leases now held by 183 are valid, in questioning of the
corporate representative of Bonavista Energy counsel for 183 asked this question, beginning at page 33, line 27:
What, if any, information does Bonavista have, sir, about the communications between Action Land and any of the
freeholders?
89

Bonavista's legal counsel objected to the question on the basis that the information was privileged.

90
When I questioned why this would be privileged, the explanation was that at the time of the questioning (November 13,
2018) the Energy Companies were in discussions with the Freeholders.
91
I presume that lawyers were involved in those discussions, and they may be of the opinion that any discussion that
involves them is automatically privileged, or perhaps it was in the context of negotiating the Mary Carter agreement, and that
those discussions were privileged.
92
Perhaps information was given to the effect that the communications with Action Land tend to demonstrate either that
the interaction with Action Land leads to a conclusion that the Action Land top leases (now held by 183) are either valid or
invalid, and perhaps that information is set out in a witness statement, and perhaps the claim is being advanced that the witness
statement was privileged.
93

All of these things might be supportable upon examination.

94
However, the information as to communications between Action Land and any of the Freeholders is not privileged. It
cannot be privileged: it is the very subject matter of the position advanced by the Energy Companies, and, we presume, likely
to be advanced by the Freeholders, that there is something about those communications that allegedly lead to the conclusion
that the top leases being invalid.
95
That is, according to part of the theory of the case advanced by the Energy Companies, this is the crux of an important
part of the lawsuits.
96
Accordingly, we find ourselves in the unusual circumstance that the Energy Companies argue that the 183 top leases
are invalid, but although they assert that the information is relevant and material, they are consciously refusing to disclose
information on the topic.
97
In this circumstance, the only thing the Court can do is draw an adverse inference. That is, I must assume that the
information that they have tends to demonstrate that the top leases held by 183 are valid. Otherwise, they would have tendered
some evidence to show there is merit to their assertion that the top leases are invalid.
98
Certainly, we have waited long enough (years) to find out why they might not be valid, and so far there has been no
evidence, no proper plea, and therefore no proper argument from either the Freeholders or the Energy Companies, that the top
leases are not valid.
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99 Therefore, for the purposes of an award for security for costs, I must assume that the basic claim being advanced by 183
(that it properly holds top leases) has a great deal of merit at its core. Its assertion that the Energy Companies are trespassers
relies on the assertion that their claims have no merit.
100
Accordingly, I turn to look at that. However, I find that I have little to work with. I agree that the mineral leases are
not an easy read, so some contractual construction (sometimes called "interpretation") will be necessary. I assume that there is
some merit to the Energy Companies' position, although that assumption involves a leap of faith at this point. And there is a
pending summary dismissal application, indicating clearly that 183 is not prepared to make that leap of faith. 183 argues that
the Energy Companies' position has no merit.
Factor (d): Undue Prejudice to 183
101
Factor (d) is whether in order to give security would unduly prejudice the respondent's ability to continue the action.
There is no evidence on this point. Without presenting evidence of its financial position, 183 is not in a position to argue that
it would be unable to continue if security for costs were ordered.
Factor (e): "Any Other Matters"
102

Factor (e) it gives the broad direction, "any other matter the Court considers appropriate".

103
In my view, an appropriate factor to take into account here is that the dispute was begun by 183, even though it now
appears as a defendant. It served Notices to Take Proceedings on Caveat, knowing that that would, in practical terms, force
legal proceedings where it would be a defendant. In the circumstances of this case, the fact that 183 started the process places
183 in a position analogous to that of the plaintiff.
104 This gives us an example of why many of the rules are expressly designed to allow some discretion based on the specific
facts that are before the Court.
105
And as mentioned above, 183 is a plaintiff by counterclaim, arguing that the Energy Companies' leases are invalid,
an argument which might be successful or unsuccessful regardless of whether there is ultimately any proper claim that 183's
top leases are invalid.
106 There are other factors to take into account under factor (e). The cases state that the timing of the application for security
for costs might affect the Court's decision in two ways: firstly, the amount to be secured, because courts often do not provide
security for steps already taken. Secondly, if the application is not brought early in the proceeding, the court might decline to
award security. This would be clear if the application were brought only after many of the pre-trial steps had been done other
than, perhaps, preparation for trial.
107
But that is not this case. As mentioned, the pleadings are not closed. Despite being three years old, this dispute is still
at an early stage. Accordingly, the "delay" is not a factor here.
108 However, it is not, in my view generally appropriate to secure for steps that have already been taken, unless the applicant
has put the respondent on notice (perhaps by letter) at the outset that security for costs will be sought, but the respondent has
proceeded regardless, and then the application for security for costs is brought reasonably promptly thereafter.
Quantum
109 If this case did not have enough unusual factors, there is another one under the consideration of quantum. It seems likely
that there is a lot of money at stake, but 183 has not quantified its claim because it cannot. Its claim is largely based on the
amount of money that the Energy Companies have earned in production while they have been "trespassing" on 183's rights. But
183 does not know how much that is worth. One of the forms of relief sought is an accounting.
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110
Without an amount claimed, we start by using Column 1 of Schedule "C" of the Rules: Schedule "C", Division 1,
section 1(3) and (4).
111 The same problem arises with the claim advanced by the Energy Companies: they are mostly seeking a declaration that
they are properly in possession, and adjunct to that is the claim that the 183 top leases are invalid.
112 What is informative for the Court is the fact that the Energy Companies have apparently been drawing production for 19
years after 183 says their mineral leases lapsed. In the absence of any more information, I infer that the money involved in this
dispute might be more than $1.5 million, but without evidence I am reluctant to consider using any higher column than column 4.
Staged Costs
113 The courts often stage awards for security for costs. That is, security is required to be posted in stages, such as to cover
the steps up to and including the first round of questioning of all parties, and then either the court invites a further application
once more information is known about the need for further questioning and the length of trial, or the court simply sets an amount
to be posted before form 37 is filed to set the case down for trial. The plaintiffs ask that costs be secured for all steps through
trial, and with various assumptions and estimating 5 days for trial, they total the amount to be $65,875 plus GST.
114
However, the Supreme Court of Canada decision in Hryniak v. Mauldin, 2014 SCC 7, [2014] 1 S.C.R. 87 (S.C.C.)
and the subsequent Court of Appeal decisions on summary judgment applications, including Weir-Jones Technical Services
Incorporated v. Purolator Courier Ltd., 2019 ABCA 49 (Alta. C.A.), are reflective of the fact that civil claims rarely go to
trial. With that in mind, the requirement of security for costs all step to and including trial, posted near the beginning of the
proceedings where it seems unlikely that there will ever be a trial, should be the exception, not the norm.
Goods and Services Tax
115
A claim for GST is inappropriate. Rule 10.48 prevents the recovery of GST in a costs award where the party claiming
the costs receives an input tax credit under the Excise Tax Act, because that is the sort of "reimbursement" contemplated by
paragraph 10.48(2)(c), and in addition Form 44 in the Rules requires a warranty to the effect that the GST will not be reimbursed
by any other person.
116

There is no such warranty here.

117
It seems very likely that the Energy Companies pay GST and then collect input tax credits, which reimburse them
for GST they have paid. Obtaining GST in a costs award that partially reimburses them is colloquially described as "doubledipping". They would be seeking recovery for goods and services tax for which they have already been reimbursed.
Conclusion
118
After consideration of all of the factors listed in rule 4.22, my view is that it is inappropriate to require security for
costs at this stage.
119
I conclude that if the circumstances were different, it might be appropriate to require that security be given by 183
for costs of further proceedings. There is enough evidence for the Court to conclude that it is unlikely that 183 will be able to
pay a costs award at the end of the proceedings. It appears to be a one-person company with little business activity, and likely
this asset is its only business. That shifts the onus, if the Energy Companies actually have the onus to prove the negative that
183 does not have sufficient assets, to 183 and it has provided no evidence at all on its ability to pay costs, or that it would
be unduly prejudiced by such an order.
120

However, the evidence presented so far allows the conclusion that 183 has a strong claim that it holds valid top leases.
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121 In contrast, the Energy Companies have not shown that they have any real evidence to demonstrate that the assertion that
their leases actually lapsed long ago is without merit. They are, at best, hoping to obtain evidence to support their position through
questioning of Mr. Bowhay. While questions about his information regarding the current validity of their mineral leases might
properly be obtained through questioning, 183 should not be required to post security for costs so that the Energy Companies
are allowed to try to elicit from 183 the evidence that should be available to them from their own records or from public records.
122 With no evidence on key points, and no indication that there is any merit to the assertion that the top leases are invalid, no
security for costs will be required at least until the summary dismissal application has been heard and decided, on the assumption
that it will not be unduly delayed. At that point, the matter may be ripe for reconsideration.
123
Had I awarded security for costs, it would not have included anything for steps already taken, and it would not include
second counsel fees. I would have awarded security for costs up to the point of the disposition of the summary dismissal
application, and then set further amounts to be paid before further questioning or other pre-trial steps, and then a further amount
staged for payment prior to filing a form 37, to reflect preparation for trial and the conduct of the trial.
124
Given the complete absence of evidence on the quantum of the claim (or at least the value of the mineral leases of
the Energy Companies if their claim prevails) but the appearance that it is well over $50,000, I would have used column 4
(for claims over $500,000 and up to and including $1.5 million). If a later application is brought there may be evidence that
allows a more precise approach.
125

Costs may be spoken to if the parties cannot agree.
Application dismissed.

End of Document

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

15

TAB 7

Future Health Inc. (Trustee of) v. State Farm Mutual..., 2006 CarswellOnt 7575
2006 CarswellOnt 7575, [2006] O.J. No. 4769, 153 A.C.W.S. (3d) 539...

Most Negative Treatment: Check subsequent history and related treatments.
2006 CarswellOnt 7575
Ontario Superior Court of Justice
Future Health Inc. (Trustee of) v. State Farm Mutual Automobile Insurance Co. of Canada
2006 CarswellOnt 7575, [2006] O.J. No. 4769, 153 A.C.W.S. (3d) 539, 26 C.B.R. (5th) 320, 35 C.P.C. (6th) 168

FUTURE HEALTH INC., operating as TRAUMA SERVICES, as continued by its
Trustee in Bankruptcy, SCOTT, PICHELLI & GRACI LTD. and STATE FARM
MUTUAL AUTOMOBILE INSURANCE COMPANY OF CANADA, STATE FARM
MUTUAL AUTOMOBILE INSURANCE COMPANY, STATE FARM GENERAL
INSURANCE COMPANY and STATE FARM INTERNATIONAL SERVICES INC.
Festeryga J.
Judgment: December 1, 2006
Docket: 00-1278
Counsel: J.S. Cimba for Plaintiff
D.S. Steinberg, P.A. Lee, Q.C. for Defendants
Subject: Civil Practice and Procedure; Insolvency
Related Abridgment Classifications
Civil practice and procedure
XXIV Costs
XXIV.3 Security for costs
XXIV.3.d Grounds for requiring security
XXIV.3.d.ii Lack of assets
Headnote
Civil practice and procedure --- Costs — Security for costs — Grounds for requiring security — Lack of assets
Treatment centre provided treatment to persons involved in automobile accidents — Insurer refused to pay for treatment plans
— Centre declared bankruptcy — Centre brought action against insurer for payment of treatment plans, damages of $5 million
for intentional interference with economic relations, and punitive, aggravated, and exemplary damages of $4 million — Insurer
brought motion for order for security for costs — Motion granted — Centre had insufficient assets in Ontario to pay costs of
insurer — Centre did not discharge burden of showing that it was impecunious and unable to post security for costs — Centre
did not show that its shareholder or creditors were impecunious and unable to post security for costs.
Table of Authorities
Cases considered by Festeryga J.:
Enescu v. Wawanesa Mutual Insurance Co. (2005), 2005 CarswellOnt 6439, 204 O.A.C. 130, 17 C.B.R. (5th) 289 (Ont.
Div. Ct.) — followed
Thorne Riddell Inc. v. Sinclair (1983), 49 C.B.R. (N.S.) 196, 1983 CarswellOnt 242 (Ont. S.C.) — referred to
Touche Ross Ltd. v. Weldwood of Canada Sales Ltd. (1984), 49 C.B.R. (N.S.) 284, 1984 CarswellOnt 121 (Ont. S.C.) —
considered
713484 Ontario Ltd. v. McMillan Binch (2003), 2003 CarswellOnt 419 (Ont. S.C.J.) — followed
Statutes considered:
Bankruptcy Act, S.C. 1919, c. 36
Generally — referred to
Bankruptcy Act, R.S.C. 1970, c. B-3
s. 168(1) — considered
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s. 168(3) — considered
Rules considered:
Rules of Civil Procedure, R.R.O. 1990, Reg. 194
R. 56.01(1)(d) — considered
R. 56.04 — referred to
MOTION by insurer for security for costs.
Festeryga J.:
1 The defendants bring this motion against the plaintiffs for an Order requiring the plaintiffs to pay security for costs pursuant
to rule 56.01(1)(d).
2

56.01(1)(i) provides:
The court, on motion by the defendant or respondent in a proceeding, may make such order for security for costs as is
just where it appears that,
(d) the plaintiff or applicant is a corporation or a nominal plaintiff or applicant, and there is good reason to believe
that the plaintiff or applicant has insufficient assets in Ontario to pay the costs of the defendant or respondent;

3
Future Health Inc., operating as Trauma Services, ("Future") provided treatment plans to persons in involved in motor
vehicle accidents. The persons in this case were insured by the defendants. It is alleged that the defendants refused payment
for the treatment plans and therefore there are monies owing by the defendants to the plaintiff, Future. It is also alleged that
because of the actions of the defendants, Future was put out of business and therefore had to declare bankruptcy.
4

In the statement of claim as it presently stands, the plaintiffs' claim is for
(a) damages for intentional interference, with economic relations, inducing breaches of contract, bad faith and
conspiracy in the amount of $5,000,000;
(b) punitive, exemplary and aggravated damages against the defendants in the amount of $4,000,000.

5

In an affidavit of Lou Ferro, sworn on the 28 th of November, 2006, Mr. Ferro indicates that he is advised counsel for the

defendants that the claim for punitive damages is reduced to $1,000,000. In a letter dated November 14 th , 2006 he advised Mr.
Lee "I have been instructed by the Trustee to reduce the claim for punitive damages to $1,000,000.00 in keeping with the upper
limit of punitive damages established by the Supreme Court of Canada in the Whitten v. Pilot case.".
6

The letter refers only to punitive damages and does not mention exemplary or aggravated damages.

7
In addition to those claims the plaintiffs ask for payment of accounts that they allege are owed by the defendants to the
plaintiffs for services rendered to the insureds of the defendant.
8
I am satisfied from the material before me that the defendant has shown that the plaintiffs have insufficient assets in
Ontario to pay the costs of the defendants. This, in my view, establishes a prima facie case to the entitlement to an Order for
Security for Costs.
9 It is argued by the plaintiffs that a Trustee in Bankruptcy has never been ordered to pay security for costs. They argue that
the Trustee is merely fulfilling his obligation under the Statute to collect receivables for the creditors of the bankrupt estate. It
must however be pointed out that at the end of a trial costs have, in the past, been awarded against a Trustee personally. See the
unreported decision of Thorne Riddell Inc. v. Sinclair [1983 CarswellOnt 242 (Ont. S.C.)].

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

2

Future Health Inc. (Trustee of) v. State Farm Mutual..., 2006 CarswellOnt 7575
2006 CarswellOnt 7575, [2006] O.J. No. 4769, 153 A.C.W.S. (3d) 539...

10
That being the case I see no valid reason why I should not exercise my discretion to make an Order that the Trustee
in Bankruptcy post security for costs.
11 It was pointed out in Touche Ross Ltd. v. Weldwood of Canada Sales Ltd., [1984] O.J. No. 1047 (Ont. S.C.) at paragraph
5, referring to a trustee, "There is no duty to litigate, only the power to do so." The courts have never strayed from the general
rule that the Trustee litigates at his peril if there is no source of indemnity available to him. The possible sources are two fold.
The estate or contract of indemnity from one or more creditors. In that case, at paragraph 8, Mr. Justice Smith goes on to say,
"I also find comfort in the recent decision of Sutherland in Thorne Riddell Inc. Trustees of Waterloo Mechanical Contractors
Limited, bankrupt v Sinclair (unreported) in which he awarded costs against the Trustee personally. Under s. 168(1) the costs
of any proceeding under the Bankruptcy Act are in the discretion of the court. Under s. 168(3) "The Trustee is not to be held
personally liable unless a court otherwise directs". The provision is almost identical to the rule existing when the earlier cases
were decided. Rule 54(3) made pursuant to the Bankruptcy Act, 1919 reads:
54(3) Where an action is brought by or against an authorized Trustee as representing the Estate of the debtor, or where an
authorized Trustee is made a party to cause or matter, on his application or on the application of any other party thereto, he
shall not be personally liable for costs unless the Judge before whom the action, cause or matter is tried for some special
reason otherwise directs.
12
There is a very heavy onus on the plaintiffs to show that they are not able to raise the security. I am satisfied that the
plaintiffs must show that its shareholders or creditors are unable to advance funds to allow it to post security.
13
In the matter before me there is one shareholder of Future, Ellen Heldon ("Heldon"). I have not been satisfied that she
is truly impecunious and unable to post security for costs.
14

I have not been satisfied that the creditors are truly impecunious and therefore unable to post security for costs.

15
I agree and adopt the following statement as set out by the Divisional Court in Enescu v. Wawanesa Mutual Insurance
Co., [2005] O.J. No. 4836 (Ont. Div. Ct.) at paragraph 6.:
Creditors cannot hide behind impecunious plaintiffs on the issue of security for costs...if they intended to reap the reward
of litigation they should also bear the burden of cost consequences in the event that the action should fail unless there is
positive evidence that the creditors are unable to do so.
16
I agree with and adopt the words of Mr. Justice Spence in 713484 Ontario Ltd. v. McMillan Binch, [2003] O.J. No. 403
(Ont. S.C.J.) which follow:
In any event the question is not simply whether (the plaintiff shareholder) with or without other family members could
fund the security but whether he or they together with C.C.R.A. could do so. The only evidence about C.C.R.A.'s position
is that it is not willing to defer its security for this purpose but that does not eliminate the issue.
(The plaintiff shareholder) and C.C.R.A. stand to benefit from the action and it has not been shown that they could not
arrange to provide funding for security for costs in this case.
17

There is no evidence before me that the creditor, C.C.R.A., is not able to fund security for costs in these circumstances.

18
The Trustee boldly asserts in his affidavit that "the Government of Canada is not in a position to advance the security
nor can the Province of Ontario". Yet on cross-examination, the Trustee testified that he had not spoken to any creditors to
determine whether they have any assets to fund an Order for security for costs. No inquiries have been made and no objective
evidence has been filed to support the bald allegations in the Trustee's affidavit.
19 Having established prima facie entitlement to security for costs and the plaintiff not having discharged the burden of proof
that it is truly impecunious, then in my view, I need not go to the next step, that is, to determine the merits of the plaintiffs' case.
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20
Once the security for costs has been posted, the action will proceed and those at whose direction and for whose benefit
it is being prosecuted, will bear the risk of success or failure.
21 At law, the bankrupt corporate plaintiffs' claims for alleged bad faith and punitive damages do not vest in the Trustee. Any
damages ultimately recovered in respect of these claims are payable to the bankrupt corporate plaintiff directly. The bankrupt
corporate plaintiff's shareholders are therefore, at law, the only persons who stand to benefit from these claims. The ability of
the bankrupt corporate plaintiff's shareholders to fund an Order for security for costs in this case, is thus especially relevant,
given the nature and scale of the claims advanced for their benefit in this litigation. As stated earlier, there is a shareholder in
Heldon, who owns 50 per cent of the shares. She stands to benefit from these claims
22
This is an extremely complex proceeding. The evidence is that to date the defendants have incurred over $391,874.51
in costs in defending the within action. It is estimated that the defence will incur a further $400,000.00 in legal fees and
disbursements (exclusive of GST) through to completion of examination for discovery including any refusals and undertakings
motions.
23
The first figure is on a substantial indemnity basis. I understand that this is the amount that the defence has incurred so
far. That figure would be inappropriate for security for costs since costs, in all probability would only be allowed on a partial
indemnity basis.
24
Pursuant to rule 56.04, I determine the costs for services rendered to date is $250,000.00 and a further $100,000.00
through to completion of examination for discovery including any refusals and undertakings motions.
Conclusion
25

An Order shall issue as follows:
(a) that within 60 days after this Order is served on the plaintiffs, the plaintiffs shall pay into Court the sum of
$250,000.00 as security for costs of this proceeding;
(b) that within 90 days after this Order is served, the plaintiffs shall pay into Court the additional sum of $100,000.00
as security for costs of this proceeding;
(c) that until any security required by this Order has been given, the plaintiffs may not take any step in this proceeding,
except an appeal from this Order.

Costs
26
If the parties are unable to agree on costs, they shall provide me with their written submissions within 20 days, not to
exceed 10 pages.
Motion granted.

End of Document
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2017 ABQB 50
Alberta Court of Queen's Bench
Trimove Inc. v. Servus Credit Union
2017 CarswellAlta 88, 2017 ABQB 50, [2017] A.W.L.D. 1131,
[2017] A.W.L.D. 1132, 275 A.C.W.S. (3d) 306, 44 C.B.R. (6th) 5

Trimove Inc. (Respondent / Plaintiff) and
Servus Credit Union (Applicant / Defendant)
K.G. Nielsen J.
Heard: November 17, 2016
Judgment: January 25, 2017
Docket: Edmonton 1603-14590
Counsel: Damian Shepherd, for Respondent, Plaintiff
John R. Cusano, Marc T. Matras, for Applicant, Defendant
Subject: Civil Practice and Procedure; Corporate and Commercial; Insolvency
Related Abridgment Classifications
Debtors and creditors
VII Receivers
VII.7 Actions involving receiver
VII.7.c Actions by debtor in receivership
Debtors and creditors
VII Receivers
VII.7 Actions involving receiver
VII.7.e Practice and procedure
VII.7.e.iii Costs
Headnote
Debtors and creditors --- Receivers — Actions involving receiver — Actions by debtor in receivership
Defendant extended loans to plaintiff and plaintiff provided security that defendant could seek appointment of receiver in
relation to operations of plaintiff — Plaintiff fell out of margin with respect to loans as result of its financial difficulties
— Interim receivership order was granted, but court required defendant to refrain from filing receivership order for period
of time — Court later granted order authorizing immediate use of receivership order — Plaintiff filed statement of claim
alleging that defendant breached its obligations pursuant to loan agreements in appointing receiver and liquidating assets of
plaintiff, or committed conversion of and trespass to plaintiff's chattels — Defendant brought application for order striking
out statement of claim on grounds that it did not disclose reasonable cause of action, that it constituted collateral attack on
receivership proceedings and that it was abuse of process — Application granted in part — Jurisprudence on viability of postreceivership claims was reviewed and general principles flowing from them were set out — Pleadings relating to allegations
regarding defendant's conduct disclosed reasonable cause of action and could be tried apart from receivership action — Plaintiff's
allegations regarding defendant's misconduct in obtaining interim receivership order were not sufficiently particularized and
plaintiffs were ordered to further particularize allegations — If sole impediment to plaintiff's statement of claim was that it
should have been brought as counterclaim in receivership, court could order that it be asserted in action through amendment of
defence and filing of counterclaim — However receivership was nearing completion and trial could significantly slow down
fulfillment of receiver's mandate and claim was permitted to proceed as separate claim — Therefore neither consent nor leave
were required — Allegations of plaintiff relating to receivership itself constituted collateral attack on court's orders in that action
and abuse of process and were frivolous.
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Debtors and creditors --- Receivers — Actions involving receiver — Practice and procedure — Costs
Security for costs — Defendant extended loans to plaintiff and plaintiff provided security that defendant could seek appointment
of receiver in relation to operations of plaintiff — Plaintiff fell out of margin with respect to loans as result of its financial
difficulties — Interim receivership order was granted, but court required defendant to refrain from filing receivership order
for period of time — Court later granted order authorizing immediate use of receivership order — Plaintiff filed statement of
claim alleging that defendant breached its obligations pursuant to loan agreements in appointing receiver and liquidating assets
of plaintiff, or committed conversion of and trespass to plaintiff's chattels — Defendant brought application for order striking
out statement of claim on grounds that it did not disclose reasonable cause of action, that it constituted collateral attack on
receivership proceedings and that it was abuse of process — Application granted in part — Plaintiff was to post $100,000 as
security for costs — This was appropriate case in which to order security for costs in amount approximating proposed bill of
costs — Plaintiff likely had little ability to pay any costs award — It was unlikely that defendant would be able to enforce
order or judgment against assets in province — Order to give security for payment of costs award would prejudice plaintiff's
ability to advance its claim as it was insolvent — Concern that it would be unfair to require plaintiff to post security for costs
when it blamed defendant for improperly putting it out of business had to be weighed against merits of action — While not prejudging plaintiff's claim, if statement that "we'll make sure you get nothing" was accepted as having been relayed to defendant
by principal of plaintiff, plaintiff may well have difficult time drawing analogy to exceptional circumstances in case law.
Table of Authorities
Cases considered by K.G. Nielsen J.:
Amex Electrical Ltd. v. 726934 Alberta Ltd. (2014), 2014 ABQB 66, 2014 CarswellAlta 166, [2014] 8 W.W.R. 581, 54
C.P.C. (7th) 146, 99 Alta. L.R. (5th) 1, 582 A.R. 304 (Alta. Q.B.) — considered
Bank of Montreal v. Ross (2011), 2011 NSSC 359, 2011 CarswellNS 729, 975 A.P.R. 176, 307 N.S.R. (2d) 176 (N.S.
S.C.) — considered
Bank of Montreal v. Ross (2013), 2013 NSCA 70, 2013 CarswellNS 423, 1051 A.P.R. 307, 331 N.S.R. (2d) 307, 1 P.P.S.A.C.
(4th) 193 (N.S. C.A.) — referred to
Bank of Montreal v. Tassone (1998), 1998 CarswellOnt 3915, 14 P.P.S.A.C. (2d) 213, 76 O.T.C. 385 (Ont. Gen. Div.) —
considered
Bank of Montreal v. Tassone (1999), 1999 CarswellOnt 2426, 123 O.A.C. 118, 15 P.P.S.A.C. (2d) 285, 80 O.T.C. 80 (Ont.
C.A.) — referred to
Caswan Environmental Services Inc., Re (2001), 2001 ABQB 240, 2001 CarswellAlta 363, 24 C.B.R. (4th) 191, (sub nom.
Caswan Environmental Services Inc. (Bankrupt), Re) 287 A.R. 11 (Alta. Q.B.) — referred to
Cheema v. 894287 Alberta Ltd. (2008), 2008 ABCA 139, 2008 CarswellAlta 449, 41 C.B.R. (5th) 161 (Alta. C.A.) —
referred to
Chic-Hog-O's Social Roast House Ltd. v. Virvilis Properties Ltd. (2016), 2016 ABQB 37, 2016 CarswellAlta 65 (Alta.
Q.B.) — considered
Commercial Construction Supply Ltd. v. Ghost Riders Farm Inc. (2016), 2016 ABQB 166, 2016 CarswellAlta 495, 83
C.P.C. (7th) 409 (Alta. Q.B.) — considered
David M. Gottlieb Professional Corp. v. Nahal (2016), 2016 ABQB 141, 2016 CarswellAlta 437 (Alta. Q.B.) — considered
Delzotto v. International Chemalloy Corp. (1976), 14 O.R. (2d) 72, 22 C.B.R. (N.S.) 268, 2 C.P.C. 198, 1976 CarswellOnt
75 (Ont. H.C.) — referred to
Dykun v. Odishaw (2000), 2000 CarswellAlta 814, 2000 ABQB 548, 267 A.R. 318 (Alta. Q.B.) — referred to
FastTrack Technologies Inc. v. 104 Street Law Office Management Ltd. (2012), 2012 ABQB 639, 2012 CarswellAlta 2319,
548 A.R. 391 (Alta. Q.B.) — considered
Federal Business Development Bank v. Shearwater Marine Ltd. (1979), [1979] 6 W.W.R. 426, 15 B.C.L.R. 106, 102 D.L.R.
(3d) 257, 1979 CarswellBC 284 (B.C. C.A.) — referred to
Knight v. Imperial Tobacco Canada Ltd. (2011), 2011 SCC 42, 2011 CarswellBC 1968, 2011 CarswellBC 1969, 21
B.C.L.R. (5th) 215, [2011] 11 W.W.R. 215, 25 Admin. L.R. (5th) 1, 86 C.C.L.T. (3d) 1, (sub nom. British Columbia v.
Imperial Tobacco Canada Ltd.) 335 D.L.R. (4th) 513, (sub nom. British Columbia v. Imperial Tobacco Canada Ltd.) 419
N.R. 1, (sub nom. British Columbia v. Imperial Tobacco Canada Ltd.) 308 B.C.A.C. 1, (sub nom. British Columbia v.
Imperial Tobacco Canada Ltd.) 521 W.A.C. 1, 83 C.B.R. (5th) 169, [2011] 3 S.C.R. 45 (S.C.C.) — referred to
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Lameman v. Alberta (2013), 2013 ABCA 148, 2013 CarswellAlta 458, 282 C.R.R. (2d) 279, 85 Alta. L.R. (5th) 64, 553
A.R. 44, 583 W.A.C. 44 (Alta. C.A.) — referred to
McDonald v. Brookfield Asset Management Inc. (2015), 2015 ABQB 281, 2015 CarswellAlta 864, 42 B.L.R. (5th) 255
(Alta. Q.B.) — considered
Moulton Contracting Ltd. v. British Columbia (2013), 2013 SCC 26, 2013 CarswellBC 1158, 2013 CarswellBC 1159, 357
D.L.R. (4th) 236, 43 B.C.L.R. (5th) 1, [2013] 7 W.W.R. 1, 443 N.R. 303, (sub nom. Behn v. Moulton Contracting Ltd.)
[2013] 3 C.N.L.R. 125, 333 B.C.A.C. 34, 571 W.A.C. 34, (sub nom. Behn v. Moulton Contracting Ltd.) [2013] 2 S.C.R.
227 (S.C.C.) — considered
Nash v. CIBC Trust Corp. (1996), 1996 CarswellOnt 4068, 18 O.T.C. 161, 7 C.P.C. (4th) 263 (Ont. Gen. Div.) — considered
Provalcid Inc. v. Graff (2014), 2014 ABQB 453, 2014 CarswellAlta 1332, 591 A.R. 117, 12 Alta. L.R. (6th) 63 (Alta.
Q.B.) — considered
Royal Bank v. W. Got & Associates Electric Ltd. (1994), 17 Alta. L.R. (3d) 23, 150 A.R. 93, [1994] 5 W.W.R. 337, 1994
CarswellAlta 34 (Alta. Q.B.) — referred to
Royal Bank v. W. Got & Associates Electric Ltd. (1997), 1997 CarswellAlta 235, 196 A.R. 241, 141 W.A.C. 241, [1997]
6 W.W.R. 715, 47 C.B.R. (3d) 1 (Alta. C.A.) — referred to
Royal Bank v. W. Got & Associates Electric Ltd. (1999), 1999 CarswellAlta 892, 1999 CarswellAlta 893, 247 N.R. 1, 178
D.L.R. (4th) 385, [2000] 1 W.W.R. 1, 73 Alta. L.R. (3d) 1, [1999] 3 S.C.R. 408, 250 A.R. 1, 213 W.A.C. 1, 15 P.P.S.A.C.
(2d) 61 (S.C.C.) — referred to
Servus Credit Union Ltd. v. Trimove Inc. (2015), 2015 ABQB 745, 2015 CarswellAlta 2169 (Alta. Q.B.) — referred to
Stoney Nakoda Nations v. Canada (Attorney General) (2015), 2015 ABQB 565, 2015 CarswellAlta 1686 (Alta. Q.B.) —
referred to
Strachan v. MacCosham Administrative Services Ltd. (1986), 46 Alta. L.R. (2d) 146, 73 A.R. 9, 1986 CarswellAlta 147
(Alta. Q.B.) — referred to
Wong v. Leung (2011), 2011 ABQB 688, 2011 CarswellAlta 1918, (sub nom. V.W.W. v. Leung) 530 A.R. 82 (Alta. Q.B.)
— referred to
Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
s. 244 — considered
Business Corporations Act, R.S.A. 2000, c. B-9
s. 240 — considered
s. 240(2)(b) — considered
s. 254 — considered
Rules considered:
Alberta Rules of Court, Alta. Reg. 124/2010
R. 3.68(1)(a) — considered
R. 3.68(2)(b) — considered
R. 3.68(2)(c) — considered
R. 3.68(2)(d) — considered
R. 3.68(3) — considered
R. 3.71 — considered
R. 3.72(1)(d) — considered
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R. 13.7(c) — considered
APPLICATION by defendant for order striking out statement of claim on grounds that it did not disclose reasonable cause of
action, that it constituted collateral attack on receivership proceedings that it was abuse of process.
K.G. Nielsen J.:
I. Introduction
1 Trimove Inc. (Trimove) filed a Statement of Claim alleging that Servus Credit Union Ltd. (Servus) breached its obligations
pursuant to certain loan agreements (the Loans) between Trimove and Servus in appointing a receiver (the Receiver) and
liquidating the assets of Trimove, or committed a conversion of and trespass to Trimove's chattels.
2 Servus applies for an Order striking out the Statement of Claim on the grounds that it does not disclose a reasonable cause
of action, it constitutes a collateral attack on the receivership proceedings, and it is an abuse of process. Alternatively, Servus
applies for an Order directing that Trimove provide security for costs in this action in the amount of $200,000.
II. Background
3
The procedural history of the related receivership proceedings is relevant to Servus' argument based on abuse of process:
Stoney Nakoda Nations v. Canada (Attorney General), 2015 ABQB 565, [2015] A.J. No. 990 (Alta. Q.B.) at para 23. It also
informs, to a limited extent, the issue as to whether the Statement of Claim discloses no reasonable cause of action.
4

Servus provided a number of filed documents from Receivership Action No: 1503 06388.

5
Trimove provided Vishal Luthra's affidavit sworn on November 9, 2016 which attaches as Exhibit "A" a copy of the
transcript of the ex parte proceedings in the Receivership Action on May 1, 2015 before the Court of Queen's Bench.
6
As well, Veit J. issued a written decision approving the Receiver's and its lawyer's fees in the Receivership Action. Her
decision outlines some of the relevant proceedings and findings of the Court: Servus Credit Union Ltd. v. Trimove Inc., 2015
ABQB 745, [2015] A.J. No. 1275 (Alta. Q.B.).
7
It is not disputed that in 2013 and 2014, Servus extended the Loans to Trimove in respect of which Trimove provided
certain security to Servus, nor that the security provided that Servus could, inter alia, seek the appointment of a receiver in
relation to the operations of Trimove.
8
On or about Friday, April 24, 2015, Servus demanded payment of the Loans and the guarantee provided in relation to the
Loans, and served on Trimove a Notice of Intention to Enforce Security pursuant to s. 244 of the Bankruptcy and Insolvency
Act, RSC 1985, c B-3 (BIA).
9 On Thursday, April 30, 2015, Servus filed a Statement of Claim against Trimove and the guarantor, Geeta Luthra, alleging
that Servus had demanded payment of the Loans on April 24, 2015, but Trimove had failed or neglected to pay its indebtedness.
Servus alleged that as at April 30, 2015, Trimove owed it approximately $1.1 million.
10 On Friday, May 1, 2015, Servus applied, without notice to Trimove, for an Interim Receivership Order in the Receivership
Action. The transcript reveals that the following submissions were made on behalf of Servus (6/11-26):
. . . on Wednesday Servus — the account manager at Servus contacted Trimove and advised them that the forbearance
agreement as discussed was off the table and that the demands had been issued to shore up their position and that now they
would pursue enforcement of their security. In response to that, and this is why I am here before you today, the principal
of Trimove said, we will make sure that you guys get nothing. The collateral is mobile, it is high value. Based on that
representation by the principal of Trimove together with the operations throughout Alberta and the United States, based
on the fact that there is a 244 notice still running right now, the clock expires on Monday.
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102
Alternatively, there is authority suggesting that the failure to obtain the consent of the Receiver or leave of the Court
renders the claim an irregularity rather than a nullity: Caswan.
3. Analysis
103
In my view, paragraphs 7 and 8 of the Receivership Order do not logically apply to the very action which gave rise to
the Receivership. Therefore, a defence and counterclaim by Trimove would not have required the consent of the Receiver or
leave of the Court if it had been pled in the Receivership Action in response to Servus' Statement of Claim.
104
I have found that Trimove could have asserted the claim regarding Servus' conduct by way of a counterclaim in the
Receivership Action. I have allowed it to proceed as a separate action as it would otherwise unduly delay the Receivership
Action. Therefore, neither consent nor leave is required.
C. Should the Court order Trimove to pay Security for Costs?
1. Law
105

Rule 4.22 provides in part:
4.22 The Court may order a party to provide security for payment of a costs award if the Court considers it just and
reasonable to do so, taking into account all of the following:
(a) whether it is likely the applicant for the order will be able to enforce an order or judgment against assets in Alberta;
(b) the ability of the respondent to the application to pay the costs award;
(c) the merits of the action in which the application is filed;
(d) whether an order to give security for payment of a costs award would unduly prejudice the respondent's ability
to continue the action;
(e) any other matter the Court considers appropriate.

106

The following section of the BCA is relevant to the application for Security for Costs:
254 In any action or other legal proceeding in which the plaintiff is a body corporate, if it appears to the court on the
application of a defendant that the body corporate will be unable to pay the costs of a successful defendant, the court may
order the body corporate to furnish security for costs on any terms it thinks fit.

107
I considered the matter of security for costs in my decision in Commercial Construction Supply Ltd. v. Ghost Riders
Farm Inc., 2016 ABQB 166, [2016] A.J. No. 268 (Alta. Q.B.). In that decision, I reviewed the decisions of Amex Electrical
Ltd. v. 726934 Alberta Ltd., 2014 ABQB 66, 582 A.R. 304 (Alta. Q.B.) and Provalcid Inc. v. Graff, 2014 ABQB 453, 591 A.R.
117 (Alta. Q.B.) and summarized the law as set out in those cases with respect to the matter of security for costs.
108
Trimove is a body corporate and, as such, s. 254 of the BCA applies. In all other cases not subject to other statutory
regulations, Rule 4.22 applies. Whether an application for security for costs is brought pursuant to s. 254 of the BCA or pursuant
to Rule 4.22, the onus of proof does not change. The applicant seeking security for costs bears the initial onus to establish,
on a balance of probabilities, that the respondent will be unable to pay its costs if the defence is successful. If the applicant
satisfies this onus, the evidentiary burden shifts to the respondent to show why the Court should not exercise its discretion to
make such an Order against it.
109
There has been a trend in recent cases for the Court to permit payment of security for costs in installments: Chic-HogO's Social Roast House Ltd. v. Virvilis Properties Ltd., 2016 ABQB 37, [2016] A.J. No. 42 (Alta. Q.B.).
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2. Analysis
110 Servus relies upon the affidavit of Chet Williams, Senior Relationship Officer in the Special Loans Group for Servus in
support of its position on security for costs. Mr. Williams deposed to facts relating to each of the factors in Rule 4.22.
111
Servus notes that Trimove has led no evidence to demonstrate that it can pay a costs award despite its insolvency. The
action poses a threat to its remaining assets, and thereby to Servus' interests as a secured creditor of Trimove.
112 Trimove submits that the request for $200,000 posted security is at odds with the $91,000 proposed Bill of Costs attached
to the Affidavit of Chet Williams. Trimove submits that if Servus establishes a basis for an Order for security for costs, then
it should only be in the amount of $11,000 based on anticipated necessary steps in the litigation. In any event, Servus caused
Trimove's financial woes, and now relies on Trimove's reduced status as a ground for an Order for security for costs.
113

Given the circumstances of the Receivership, I infer that Trimove likely has little ability to pay any costs award.

114
I also infer that it is unlikely that Servus will be able to enforce an Order or Judgment against assets in Alberta. This is
supported by Veit J.'s findings in her written decision that Trimove was uncooperative with respect to the fate of certain assets
and had failed to provide information to the Receiver.
115
I further note that Servus brought an application for an Order that Geeta and Sarjan Luthra were in contempt. I signed
a Consent Order in this regard on November 15, 2016. While that Order was expressly stated to be without prejudice to any
rights and remedies in the within action, in my view the conduct giving rise to that Order is factually relevant to the request for
security for costs, and further confirms my finding that Servus would have difficulty enforcing an Order or Judgment against
assets in Alberta.
116
In the circumstances, I am prepared to presume that an Order to give security for payment of a costs award would
prejudice Trimove's ability to advance its claim as it is insolvent.
117
Trimove submits that it would be unfair to require it to post security for costs when it blames Servus for improperly
putting it out of business. This concern must be weighed against the merits of the action.
118
Trimove has not alleged that the Court does not have jurisdiction, in appropriate circumstances, to make an ex parte
interim receivership order within the 10 day notice period.
119
In order to succeed on its claim, Trimove will be required to establish that negotiations, and an alleged oral agreement
regarding forbearance, overrode Servus' ability to enforce its security under the Loans when Trimove was out of margin. It will
also be required to establish that Servus misled the Court with respect, inter alia, to terms which allegedly required Servus to
give Trimove notice and time before applying for the Interim Receivership Order, and that this was relevant to the outcome
of its ex parte application.
120
Trimove also alleges misrepresentation by Servus' counsel on the ex parte application. The misconduct in Got was
stated to be very unusual and egregious. The Supreme Court noted at para 20 that in some cases, giving very little or almost
no notice will be reasonable in the circumstances, for example if there is an appreciable risk that the debtor will abscond with
negotiable assets, if the debtor's assets are depreciating quickly, or if a debtor is unable to meet its obligations regardless of
the amount of notice.
121
Counsel for Servus presented an affidavit at the ex parte application in which Rod Randall deposed that Karan Luthra
had stated to Servus: "We'll make sure you get nothing". In the absence of a sufficiently particularized claim as to alleged
misrepresentations by Servus to the Court, there is nothing before the Court to suggest that Trimove disavows that statement.
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122
While by no means purporting to pre-judge Trimove's claim, I would simply note that if that statement is accepted by
the Court as having been relayed to Servus by a principal, Trimove may well have a difficult time drawing an analogy with the
exceptional circumstances in Got, regardless of any prior commitment or obligation by Servus to forbear.
123 Having weighed all of the relevant factors, I conclude that this is an appropriate case in which to order security for costs
in an amount approximating the proposed Bill of Costs.
124

I order that Trimove post $100,000 as security for costs in the following installments:
• $25,000 within 30 days of the date of these Reasons for Judgment;
• $25,000 at least 30 days prior to the date scheduled for the commencement of Questioning; and
• $50,000 at least 90 days prior to the date scheduled for the commencement of the trial.

125
Upon evidence being presented to the Court of Trimove's failure to post any of these installments within the times for
payment as set out above, the action will be dismissed.
VI. Conclusion
126
Paragraph 17, paragraph 18, the second sentence of paragraph 19, and paragraph 20 of the within Statement of Claim
are struck.
127 Trimove is directed to particularize, within 30 days of the date of these Reasons for Judgment, the allegations in paragraph
22 of the within Statement of Claim to the effect that Servus made misrepresentations in its ex parte application to the Court.
128

Trimove shall post $100,000 as security for costs in the following installments, failing which this action will be dismissed:
• $25,000 within 30 days of the date of these Reasons for Judgment;
• $25,000 at least 30 days prior to the date scheduled for the commencement of Questioning; and
• $50,000 at least 90 days prior to the date scheduled for the commencement of the trial.

VII. Costs
129

As the parties have had mixed success on this application, they shall bear their own costs of the application.
Application granted in part.

End of Document
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TAB 9

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 26

Canada Federal Statutes
Bankruptcy and Insolvency Act
Part I — Administrative Officials (ss. 5-41)
Corporations as Trustees
Duties and Powers of Trustees
Most Recently Cited in:R. v. Dhillon, 2019 BCCA 373, 2019 CarswellBC 3167, 440 D.L.R. (4th) 327, 158 W.C.B.
(2d) 610 | (B.C. C.A., Oct 30, 2019)
R.S.C. 1985, c. B-3, s. 26

s 26.
Currency
26.
26(1)Books to be kept by trustee
A trustee shall keep proper books and records of the administration of each estate to which the trustee is appointed, in which
shall be entered a record of all moneys received or disbursed by the trustee, a list of all creditors filing claims, the amount
and disposition of those claims, a copy of all notices sent out, a signed copy of all minutes, proceedings had, and resolutions
passed at any meeting of creditors or inspectors, court orders and all other matters or proceedings as may be necessary to give
a complete account of the trustee's administration of the estate.
26(2)Trustee's records to be property of estate
The estate books, records and documents relating to the administration of an estate are deemed to be the property of the estate,
and, in the event of any change of trustee, shall forthwith be delivered to the substituted trustee.
26(3)Records may be inspected
The trustee shall permit the books, records and documents referred to in subsection (2) to be inspected and copies of them made
by the Superintendent, the bankrupt or any creditor or their representative at any reasonable time.
Amendment History
1997, c. 12, s. 20; 2004, c. 25, s. 21; 2019, c. 29, s. 161
Currency
Federal English Statutes reflect amendments current to May 1, 2020
Federal English Regulations are current to Gazette Vol. 154:7 (April 1, 2020)
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Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 136

Canada Federal Statutes
Bankruptcy and Insolvency Act
Part V — Administration of Estates (ss. 102-157)
Scheme of Distribution
Most Recently Cited in:Curriculum Services Canada/Services Des Programmes D'Études Canada (Re) , 2020
ONCA 267, 2020 CarswellOnt 5675 | (Ont. C.A., Apr 27, 2020)
R.S.C. 1985, c. B-3, s. 136

s 136.
Currency
136.
136(1)Priority of claims
Subject to the rights of secured creditors, the proceeds realized from the property of a bankrupt shall be applied in priority of
payment as follows:
(a) in the case of a deceased bankrupt, the reasonable funeral and testamentary expenses incurred by the legal representative
or, in the Province of Quebec, the successors or heirs of the deceased bankrupt;
(b) the costs of administration, in the following order,
(i) the expenses and fees of any person acting under a direction made under paragraph 14.03(1)(a),
(ii) the expenses and fees of the trustee, and
(iii) legal costs;
(c) the levy payable under section 147;
(d) the amount of any wages, salaries, commissions, compensation or disbursements referred to in sections 81.3 and 81.4
that was not paid;
(d.01) the amount equal to the difference a secured creditor would have received but for the operation of sections 81.3 and
81.4 and the amount actually received by the secured creditor;
(d.02) the amount equal to the difference a secured creditor would have received but for the operation of sections 81.5 and
81.6 and the amount actually received by the secured creditor;
(d.1) claims in respect of debts or liabilities referred to in paragraph 178(1)(b) or (c), if provable by virtue of subsection
121(4), for periodic amounts accrued in the year before the date of the bankruptcy that are payable, plus any lump sum
amount that is payable;
(e) municipal taxes assessed or levied against the bankrupt, within the two years immediately preceding the bankruptcy,
that do not constitute a secured claim against the real property or immovables of the bankrupt, but not exceeding the value
of the interest or, in the Province of Quebec, the value of the right of the bankrupt in the property in respect of which the
taxes were imposed as declared by the trustee;
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Editor's Note: S.C. 2001, c. 4, s. 31 replaced paragraph 136(1)(e). S.C. 2001, c. 4, s. 177(2) provides that:
(2) Paragraph 136(1)(e) of the Bankruptcy and Insolvency Act, as enacted by section 31 of this Act [i.e. 2001, c.
4], applies only to bankruptcies or proposals in respect of which proceedings are commenced after the coming into
force of that section, but nothing in this subsection shall be construed as changing the status of any person who was
a secured creditor in respect of a bankruptcy or a proposal in respect of which proceedings were commenced before
the coming into force of that section.
Immediately before the replacement, the wording in the section dealing with priority of claims of municipal taxes read
as follows:
(e) municipal taxes assessed or levied against the bankrupt, within the two years immediately preceding his
bankruptcy, and that do not constitute a preferential lien or charge against the real property of the bankrupt, but
not exceeding the value of the interest of the bankrupt in the property in respect of which the taxes were imposed as
declared by the trustee;
(f) the lessor for arrears of rent for a period of three months immediately preceding the bankruptcy and accelerated rent for
a period not exceeding three months following the bankruptcy if entitled to accelerated rent under the lease, but the total
amount so payable shall not exceed the realization from the property on the premises under lease, and any payment made
on account of accelerated rent shall be credited against the amount payable by the trustee for occupation rent;
(g) the fees and costs referred to in subsection 70(2) but only to the extent of the realization from the property exigible
thereunder;
(h) in the case of a bankrupt who became bankrupt before the prescribed date, all indebtedness of the bankrupt under any
Act respecting workers' compensation, under any Act respecting unemployment insurance or under any provision of the
Income Tax Act creating an obligation to pay to Her Majesty amounts that have been deducted or withheld, rateably;
(i) claims resulting from injuries to employees of the bankrupt in respect of which the provisions of any Act respecting
workers' compensation do not apply, but only to the extent of moneys received from persons guaranteeing the bankrupt
against damages resulting from those injuries; and
(j) in the case of a bankrupt who became bankrupt before the prescribed date, claims of the Crown not mentioned in
paragraphs (a) to (i), in right of Canada or any province, rateably notwithstanding any statutory preference to the contrary.
136(2)Payment as funds available
Subject to the retention of such sums as may be necessary for the costs of administration or otherwise, payment in accordance
with subsection (1) shall be made as soon as funds are available for the purpose.
136(3)Balance of claim
A creditor whose rights are restricted by this section is entitled to rank as an unsecured creditor for any balance of claim due him.
Amendment History
1992, c. 1, s. 143; 1992, c. 27, s. 54; 1997, c. 12, s. 90(1), (2); 2001, c. 4, s. 31; 2004, c. 25, s. 70; 2005, c. 47, s. 88
Currency
Federal English Statutes reflect amendments current to May 1, 2020
Federal English Regulations are current to Gazette Vol. 154:7 (April 1, 2020)
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TAB 10

Autoweld Systems Ltd. v. CRC-Evans Pipeline International Inc., 2011 ABQB 265, 2011...
2011 ABQB 265, 2011 CarswellAlta 679, [2011] A.W.L.D. 2412, [2011] A.J. No. 460...

Most Negative Treatment: Distinguished
Most Recent Distinguished: Xpress Lube & Car Wash Ltd. v. Gill | 2011 ABQB 457, 2011 CarswellAlta 1192, 23 C.P.C. (7th)
193, [2011] A.W.L.D. 3871, 204 A.C.W.S. (3d) 497 | (Alta. Q.B., Jul 11, 2011)
2011 ABQB 265
Alberta Court of Queen's Bench
Autoweld Systems Ltd. v. CRC-Evans Pipeline International Inc.
2011 CarswellAlta 679, 2011 ABQB 265, [2011] A.W.L.D.
2412, [2011] A.J. No. 460, 201 A.C.W.S. (3d) 51, 504 A.R. 288

Autoweld Systems Limited, Plaintiff and CRC-Evans Pipeline
International, Inc., CRC-Evans Automatic Welding, Inc.,
Malcom Timothy Carey and Richard Lee Jones, Defendants
T.F. McMahon J.
Heard: April 13, 2011
Judgment: April 19, 2011
Docket: Calgary 0801-02976
Counsel: Grant N. Stapon, Q.C., for Plaintiff
James E. Redmond, Q.C., T.J. Williams, for Defendants
Subject: Corporate and Commercial; Civil Practice and Procedure
Related Abridgment Classifications
Business associations
V Legal proceedings involving business associations
V.3 Practice and procedure in proceedings involving corporations
V.3.q Costs
V.3.q.viii Security for costs
V.3.q.viii.D Grounds
V.3.q.viii.D.8 Miscellaneous
Headnote
Business associations --- Legal proceedings involving business associations — Practice and procedure in proceedings involving
corporations — Costs — Security for costs — Grounds — Miscellaneous
Table of Authorities
Cases considered by T.F. McMahon J.:
Attila Dogan Construction & Installation Co. v. AMEC Americas Ltd. (2011), 2011 ABQB 175, 2011 CarswellAlta 407
(Alta. Q.B.) — referred to
Autoweld Systems Ltd. v. Kito Enterprises LLC (2010), [2010] EWCA Civ 1469 (Eng. C.A.) — considered
Calmont Leasing Ltd. v. 32262 B.C. Ltd. (2002), 2002 CarswellAlta 1512, 2002 ABCA 290, 317 A.R. 331, 284 W.A.C.
331 (Alta. C.A.) — considered
Liu v. Tangirala (2005), 375 A.R. 161, 2005 ABQB 246, 2005 CarswellAlta 403, 50 Alta. L.R. (4th) 396 (Alta. Q.B.)
— referred to
Ritter v. Hoag (2003), [2004] 8 W.W.R. 667, 2003 ABQB 229, 2003 CarswellAlta 393, 334 A.R. 290, 25 Alta. L.R. (4th)
267 (Alta. Q.B.) — considered
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Singh v. Dura (1988), 1988 CarswellAlta 61, (sub nom. Crothers v. Simpson Sears Ltd.) 86 A.R. 268, 51 D.L.R. (4th) 529,
[1988] 4 W.W.R. 673, 30 C.P.C. (2d) 47, 59 Alta. L.R. (2d) 1 (Alta. C.A.) — referred to
Sprung Enviroponics Ltd. v. Calgary (City) (1990), 1990 CarswellAlta 23, [1990] 3 W.W.R. 521, 72 Alta. L.R. (2d) 237,
103 A.R. 131, 41 C.P.C. (2d) 238 (Alta. C.A.) — considered
Statutes considered:
Business Corporations Act, R.S.A. 2000, c. B-9
s. 254 — considered
Rules considered:
Alberta Rules of Court, Alta. Reg. 390/68
Generally — referred to
R. 593(1.1) [en. Alta. Reg. 269/97] — referred to
Alberta Rules of Court, Alta. Reg. 124/2010
R. 4.22 — considered
R. 4.22(c) — considered
Tariffs considered:
Alberta Rules of Court, Alta. Reg. 124/2010
Sched. C, Tariff of Costs, column 5 — referred to
T.F. McMahon J.:
Introduction
1
This is an application by the Defendants CRC-Evans Pipeline International Inc., CRC-Evans Automatic Welding, Inc.,
Malcom Timothy Carey and Richard Lee Jones (collectively "CRC-Evans") for an order for security for costs against the
Plaintiff Autoweld Systems Limited ("Autoweld") in the sum of $605,975.
2
Autoweld is a designer, manufacturer and supplier of internal automatic welders for use in large diameter pipeline
construction. Its registered office is in England. Its corporate secretary resides in England. Its two directors are respectively
resident in England and the United Arab Emirates.
3

It is admitted that Autoweld has no assets or business operations within Alberta.

4 CRC-Evans is in a similar business and is effectively a competitor of Autoweld. The two individuals named as Defendants
were shareholders and officers of CRC-Evans at the relevant time.
5 In 1996, CRC-Evans sued an Alberta pipeline company. In 1997, CRC-Evans sued several additional companies including
Autoweld. Both actions alleged that Autoweld and the others had used CRC-Evans' confidential and proprietary information
without license or permission from CRC-Evans. The actions were settled by a settlement agreement which provided for the
discontinuance of the actions and for the parties to enter into a license agreement. The parties, including CRC-Evans and
Autoweld, then entered into a license agreement. That agreement acknowledged that certain CRC-Evans confidential and
proprietary information had been used without permission from CRC-Evans. The agreement granted to Autoweld a license for
the current and future use of CRC-Evans' confidential and proprietary information and copyrights in the design, manufacture,
assembly and operation of Autoweld welders, all on certain fairly complex terms.
6
In March 2008, Autoweld commenced this action against CRC-Evans and the two individual officers. The Amended
Statement of Claim alleges that in negotiating the settlement agreement, CRC-Evans and the two individuals represented that
CRC-Evans was the exclusive owner of the confidential and proprietary information and expressly warranted in the settlement
agreement that CRC-Evans had not waived or by its actions or inactions become estopped from enforcing its rights to such
exclusive use.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

2

Autoweld Systems Ltd. v. CRC-Evans Pipeline International Inc., 2011 ABQB 265, 2011...
2011 ABQB 265, 2011 CarswellAlta 679, [2011] A.W.L.D. 2412, [2011] A.J. No. 460...

7
The Amended Statement of Claim then alleges that the representations and warranties were untrue, inaccurate and
misleading. It alleges that in the course of negotiating the settlement agreement CRC-Evans failed intentionally or negligently
to disclose certain information which it is alleged they had a duty to disclose.
8
The relief which Autoweld seeks in this action is recission of the settlement agreement, a declaration that the settlement
agreement is void; and also for corollary relief for declaration that the license agreement is void.
9

This latter relief as to the license has been stayed as a result of a decision of the Alberta Court of Appeal.

10 CRC-Evans initiated several motions to stay this action pending arbitration. The Alberta Court of Appeal determined that
this action can proceed in so far as it related to the settlement agreement. The part of this litigation that related to the licence
agreement was stayed.
Applicable Statutory Provisions and Rules
11

The Business Corporations Act, R.S.A. 2000, c.B-9, section 254:
Security for costs
254 In any action or other legal proceeding in which the plaintiff is a body corporate, if it appears to the court on the
application of a defendant that the body corporate will be unable to pay the costs of a successful defendant, the court may
order the body corporate to furnish security for costs on any terms it thinks fit.

12

Alberta Rules of Court, Alberta Regulation 124/2010, Rule 4.22:
Considerations for security for costs order
4.22 The Court may order a party to provide security for payment of a costs award if the Court considers it just and
reasonable to do so, taking into account all of the following:
(a) whether it is likely the applicant for the order will be able to enforce an order or judgment against assets in Alberta;
(b) the ability of the respondent to the application to pay the costs award;
(c) the merits of the action in which the application is filed;
(d) whether an order to give security for payment of a costs award would unduly prejudice the respondent's ability
to continue the action;
(e) any other matter the Court considers appropriate.

13 The new rules came into effect November 1, 2010. Although this motion was brought before that date, it was heard after
that date and so are applicable. Although the criteria for security for costs are similar, they are not the same as in the former
Rules. Gone for example is any reference to the place of residence of the plaintiff.
14
This Rule 4.22 has been the subject of one other decision of this Court: Attila Dogan Construction & Installation Co.
v. AMEC Americas Ltd., 2011 ABQB 175 (Alta. Q.B.).
Section 254 Grounds
15 As to section 254 of the Business Corporations Act, CRC-Evans argues that Autoweld's unaudited accounts for the yearend March 31, 2009 show net assets of £23,827.
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16
CRC-Evans argues that costs, if it is successful, will be substantially more than Autoweld's current net assets and so I
should conclude that Autoweld will be unable to pay. They rely upon Sprung Enviroponics Ltd. v. Calgary (City) (1990), 72
Alta. L.R. (2d) 237 (Alta. C.A.) at p. 245:
The owners of a limited liability company with few assets other than a cause of action, are in a very fortunate position.
They can make the company sue; if it wins, they take the proceeds as shareholders. If it loses, they can walk away from
the company and the suit. That is why the Legislatures passed these sections in Business Corporations Acts....
17
In my view, the facts before me are insufficient to show that Autoweld "will be unable to pay the costs of a successful
defendant". The facts do not support that definitive conclusion. This is not the case of an insolvent plaintiff, or of a plaintiff
with outstanding judgments against it, or with significant unpaid creditors. There is no evidence that Autoweld does not have
a viable ongoing business capable of generating revenue. It is not possible to conclude on these facts that Autoweld "will be
unable to pay".
Rule 4.22 Grounds
18
The "just and reasonable" test as found in the former Rule 593 (1.1) was commented upon in Ritter v. Hoag (2003), 25
Alta. L.R. (4th) 267 (Alta. Q.B.) at para. 8.
Where the applicant proceeds under Rule 593(1)(g) he must show that the plaintiff is not possessed of sufficient property
to answer the costs of the action. Where he proceeds under the Alberta Business Corporations Act s. 254, he must show
that the corporate plaintiff will be unable to pay the costs of a successful defendant. But there is no similar requirement
where the applicant proceeds under Rule 593(1.1). In Taylor & Associates Ltd. v. Dubuc, [2003] A.J. No. 26, 2003 ABQB
30, Master Funduk observed (paragraphs 20 and 21):
There is no evidence that the Plaintiff has any significant assets, although by the same token there is no evidence that
it does not. However, sub-rule (1.1) is "notwithstanding" sub-rule (1). The limited case law on sub-rule (1.1) does not
put a burden on a defendant to still show that a plaintiff does not have sufficient exigible assets. The "notwithstanding"
in sub-rule (1.1) cannot be read out.
19

Rule 4.22 mandates consideration of five factors and I will consider each in turn.

20 A. Whether it is likely the Applicant for the order will be able to enforce an order or judgment against assets in Alberta: In
this case, there is no evidence that Autoweld has any assets in Alberta so this factor weighs in favour of a security for costs order.
21
B. The ability of the Respondent to the application to pay the costs award: As indicated in Ritter, the bar is lower than
that set by section 254. I need not determine that Autoweld "will be unable to pay the costs". The mandate is merely to consider
the ability of Autoweld to pay in determining what is just and reasonable. As I have described, the Plaintiff is not insolvent,
nor is there evidence of outstanding judgments or significant debt and the Plaintiff seems to have a viable ongoing revenue
generating business. Nevertheless, the modest net assets of Autoweld suggests a real risk of an inability to pay substantial costs
after protracted and expensive litigation. What is a viable business today may not be so at the end of this litigation. Alternatively,
its revenue stream may be diverted elsewhere.
Interestingly, CRC-Evans cites a recent decision of the English Court of Appeal in which a security for costs order against
Autoweld in certain unrelated English litigation was confirmed: Autoweld Systems Ltd. v. Kito Enterprises LLC, [2010]
EWCA Civ 1469 (Eng. C.A.). The applicable rule there for the ordering of security for costs permitted such an order where:
The claimant is a company or other body (whether incorporated inside or outside Great Britain) and there is reason
to believe that it will be unable to pay a defendant's costs if ordered to do so.
Autoweld has brought no evidence in this application to show an inability to pay and indeed, as I will discuss later,
argues that it has a limited ability to pay.
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22
C. The merits of the action in which the application is filed: There is insufficient basis at this early stage to determine
which party has the better prospect of success in this commercial dispute. Autoweld has filed no affidavit evidence. CRCEvans has filed an affidavit sworn by one of its officers and a named defendant in which he deposes to a good defence on the
merits. Significant detail is provided. Autoweld relies upon its cross-examination on this and other affidavits to establish the
merits of its claim.
The parties have litigated related issues since 1996. It is a reasonable inference that commercial bodies, well advised, will
not litigate hopeless causes for fifteen years.
The former Rule 594 required an affidavit from the applicant alleging a good defence on the merits and specifying its
nature. I do not see that Rule 4.22(c) raises the bar or demands a higher standard or a more detailed inquiry into the merits.
When the motion is brought before document production and before oral questioning, none of that is realistic.
What the new factor does do is broaden the consideration from only the merits of the defence to the merits of the action.
It therefore requires a balanced view of the entire action as it then appears.
On the material before me I am satisfied that there is merit, i.e., that both the claimant and the defence raise serious and
arguable issues.
23
D. Whether an order to give security for payment of a costs award would unduly prejudice the respondents ability to
continue the action: Autoweld focuses on this factor — it is said that a significant security for costs award would put an end
to this suit and prevent Autoweld from seeking the Court's relief. Autoweld has modest assets, much less than the $605,000
demanded for security for costs. Autoweld argues that CRC-Evans has, over the course of the last two years, brought applications
and appeals before this Court, the Alberta Court of Appeal and the Supreme Court of Canada to have this litigation stayed
and referred to international arbitration. All were unsuccessful with respect to the settlement agreement. For a company with
the modest balance sheet of Autoweld it can be inferred that responding to those efforts was a real financial burden. As a
consequence of these motions and appeals, the underlying action has made little progress in two years. CRC-Evans had, of
course, every right to pursue those applications, but it is nevertheless an appropriate consideration on this application.
This factor is not new. The Respondent's ability or inability to post security even when the respondent appears to have a claim
with merit has always been a relevant factor:
Liu v. Tangirala (2005), 375 A.R. 161 (Alta. Q.B.) and Singh v. Dura (1988), 86 A.R. 268 (Alta. C.A.) at para. 27.
Where the respondent is a body corporate, however, the circumstances are different: Calmont Leasing Ltd. v. 32262 B.C. Ltd.
(2002), 317 A.R. 331 (Alta. C.A.) at para. 8:
It is interesting that many of the decided cases which decline to order security for costs on the grounds that it would shut
an impecunious plaintiff or appellant out from the court despite an arguable case, are cases where that plaintiff or appellant
was an individual. Some of those arguments sound especially hollow in the case of a limited liability company. In the case
of a limited liability company, it is particularly important that there be sworn evidence that the appellant or plaintiff has no
way to raise any kind of security of any description. That is because an impecunious company with a cause of action is a
one-way valve which allows money to flow from a successful lawsuit through the company to its creditors or shareholders
(or both), but prevents any money from flowing in the opposite direction.
I have no sworn evidence from Autoweld that it cannot raise any security in or near the amount demanded.
24 E. Any other matter the Court considers appropriate: There is a counter-claim by CRC-Evans. A counter-claim in some
circumstances can be a consideration in granting security for costs. In this case, however, the counter-claim is defensive only. It
pleads that if Autoweld is successful in seeking recission then CRC-Evans seeks certain relief. Hence, in this case the counterclaim is of no consequence at this stage.
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Conclusion
25
An order for security for costs is discretionary. On balance, it is just and reasonable that security be ordered, given
primarily the unchallenged description of Autoweld's net asset position and the absence of any evidence from Autoweld that
it could not raise significant security if required.
26
The quantum demanded is, however, too high at this stage. Security need not be ordered through to the end of trial.
Security can be amended as to the amount as the litigation proceeds.
27 The amount demanded by CRC-Evans assumed forty days of pre-trial questioning and thirty days of trial. It seeks a scale
of Column 5 times three because Autoweld's claim alleges fraud and exceeds $11 million.
28
Autoweld objects that there should be no need for forty days of pre-trial questioning. It is reasonable to require security
only through to completion of oral questioning and I will assume twenty days of questioning at this stage.
29
Including disbursements, I therefore fix security to costs at $250,000 to be posted within thirty-five days of the entry of
this order. CRC-Evans can apply for further security for costs after twenty days of oral questioning or when oral questioning is
completed, whichever first occurs. Security will be provided by payment of cash to the Clerk of the Court or in another form
with consent of CRC-Evans, or by order upon further application.
30

Unless otherwise ordered, all proceedings in this action will be stayed until security is provided.

31

If the security is not provided in accord with this Order, CRC-Evans may apply to have the claim struck.

32

CRC-Evans is entitled to its costs of this application on Column 5 times three in any event of the cause.

End of Document
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subsequently alleged that CRC Inc. had made material and fraudulent misrepresentations which were contained in settlement
agreement and brought action for rescission of agreement and some $11,000,000 in damages — Defendant brought motion for
security for costs — Motion was granted, plaintiff was ordered to post security for costs in amount of $250,000 to close of
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Brian O'Ferrall J.A.:
Introduction
1
This is an application by the corporate plaintiff ("applicant") for leave to appeal a security for costs order made by the
case management judge in Autoweld Systems Ltd. v. CRC-Evans Pipeline International Inc., 2011 ABQB 265 (Alta. Q.B.). The
basis for seeking leave to appeal is that the applicant says the order unduly prejudices its ability to prosecute its claim.
Facts
2 The order for which leave to appeal is sought fixed security for costs in the amount of $250,000 through to the completion
of oral questioning. The case management judge who made the order assumed 20 days of pre-trial questioning. The respondents
estimated 40 days of pre-trial questioning and sought security for costs in the amount of $605,975. The applicant suggested
that a mere five days of questioning would suffice. The case management judge found the respondent's estimate too high, the
applicant's estimate too low and based his security for costs award on a middle ground estimate.
3

The applicant is a body corporate. Its registered office is in England, and it has no assets or business operations in Alberta.

4
The applicant's net worth is modest. Financial statements fix its net assets as of March 31, 2009 at £23,827. A July 12,
2010 Dun & Bradstreet Report suggests it has a greater than average risk of business failure and recommends the maximum
credit which should be extended to it be no more than £47,000.
5
The applicant's suit is against two companies and two individuals for roughly $11 million. The applicant is suing for
rescission of a certain settlement which it made with the respondents resolving a prior lawsuit brought by the latter for wrongful
use of its proprietary welding technology. The applicant now says it was duped and seeks damages for breach of warranty,
deceit, and fraudulent or negligent misrepresentation.
6
After a number of unsuccessful motions to stay the action, the respondents sought security for costs. As indicated, the
case management judge ordered security for costs to the end of questioning. He also ruled that the security could be revisited
after questioning was completed.
Practice Direction and Tests for Leave to Appeal
7
Pursuant to section 3(a)(iv) of Part J of the Practice Directions of the Court of Appeal, leave must be obtained to appeal
a security for costs order.
8
Counsel agreed that obtaining leave to appeal a procedural ruling (i.e., one which does not finally determine substantive
rights in a lawsuit, such as an order for security for costs) is subject to a high threshold. That is, it will only be granted if the
appeal raises a serious question of general importance and has a reasonable chance of success. Whether or not a procedural
appeal has a reasonable chance of success is assessed by determining whether the chambers judge erred in law, unreasonably
exercised a discretion, or misapprehended an important fact.
9
An indication of how high the threshold for leave to appeal procedural rulings in general, and security for costs orders in
particular, may be found in Grabowski v. Bodnar, 2007 ABCA 280 (Alta. C.A.) at para 7, (2007), 429 A.R. 1 (Alta. C.A.), where
Costigan J.A. stated, "Leave to appeal a security for costs order is subject to a high threshold and should be rarely granted".
Relevant Legislation and Regulation
10 The Alberta Legislature has empowered the Court of Queen's Bench to require corporate plaintiffs to furnish security for
costs on any terms that court thinks fit if it appears that they will be unable to pay the costs of a successful defendant. Section
254 of the Alberta Business Corporations Act, RSA 2000, c B-9 states:
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In any action or other legal proceeding in which the plaintiff is a body corporate, if it appears to the court on the application
of a defendant that the body corporate will be unable to pay the costs of a successful defendant, the court may order the
body corporate to furnish security for costs on any terms it thinks fit.
11 Rule 4.22 of the Alberta Rules of Court, Alta Reg 124/2010 (Rules), which came into effect November 1, 2010, set forth
considerations a court must take into account in deciding whether it considers such an order just and reasonable:
(a) whether it is likely the applicant for the order will be able to enforce an order or judgment against assets in Alberta;
(b) the ability of the respondent to the application to pay the costs award;
(c) the merits of the action in which the application is filed;
(d) whether an order to give security for payment of a costs award would unduly prejudice the respondent's ability
to continue the action;
(e) any other material the court considers appropriate.
12
In my view, the foregoing considerations must be read in light of the legislated consideration in section 254 of the
Business Corporations Act, namely, an apparent inability on the part of a plaintiff to pay the costs of a successful defendant.
That legislated consideration has been held to be founded in a concern that a limited company with few assets can enjoy the
proceeds of its lawsuit if it wins, and walk away if it loses. Mr. Justice Côté in Sprung Enviroponics Ltd. v. Calgary (City)
(1990), 72 Alta. L.R. (2d) 237 (Alta. C.A.), at 245, (1990), 103 A.R. 131 (Alta. C.A.) held:
The owners of a limited liability company with few assets other than a cause of action are in a very fortunate position.
They can make the company sue; if it wins, they take the proceeds as shareholders. If it loses, they can walk away from
the company and the suit. That is why the legislatures passed these sections in Business Corporations Acts: see Smith Bus
Lines Ltd. v. Bank of Montreal (1987), 61 O.R. (2d) 688 at 705, 25 C.P.C. (2d) 255 (H.C.); Holly Homes v. Euchner, [1986]
N.W.T.R. 289, 13 C.P.C. (2d) 84 at 88 (S.C.).
Analysis
13 The case management judge cited the relevant provision of the Business Corporations Act and expressly considered and
discussed all five factors in Rule 4.22. He considered those factors both from the perspective of whether an order for security
for costs ought to be made and from the perspective of how much security might be ordered.
14 The applicant says the chambers judge erred in finding that it did not meet its evidentiary burden to show that a security
for costs order would unduly prejudice its ability to continue the action. I reject that argument. The applicant filed no evidence
whatsoever as to the impact of a security for costs order on its ability to continue the suit. The learned chambers judge commented
on this absence: "I have no sworn evidence from Autoweld that it cannot raise any security in or near the amount demanded":
para 23
15
To quote Chief Justice Wittmann, who considered the new rule (r. 4.22) respecting security for costs in Attila Dogan
Construction & Installation Co. v. AMEC Americas Ltd., 2011 ABQB 175 (Alta. Q.B.) at para 13, (Alta. Q.B.): "... the plaintiff
risks having this factor weigh against it if it declines to bring any evidence with regard to its ability to satisfy an award of costs."
And later in his reasons at paragraph 24:
Particularly telling is [the plaintiff's] choice to tender absolutely no evidence on its behalf in opposition to the application,
but rather to rely on the evidence put forward by [the defendant] ... The lack of any evidence put forward on behalf of [the
plaintiff] ... is, in my view a significant factor in favour of granting [the defendant's] application.
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16 Justice Côté said much the same thing in Calmont Leasing Ltd. v. 32262 B.C. Ltd., 2002 ABCA 290, 317 A.R. 331 (Alta.
C.A.) at paragraphs 5-6 about the now-repealed equivalent rule:
... it does not follow that the lack of income or assets of [the defendant] means that if security is ordered that will prevent
the appeal from being prosecuted ...
The gap in the logic is this. A number of the reported cases say that it is not sufficient for the appellant (or in another case
plaintiff) to say that it has no income or assets. It must also go on to depose that it has no way of raising any money or
other property which could be put up as security.
17
Counsel for the applicant argued that the undue prejudice of the order could be inferred from evidence filed by the
respondents in support of the order. He argued that it was the only reasonable inference which could be drawn from the
respondents' evidence, which consisted of:
(a) an abbreviated unaudited financial statement for the year ending March 31, 2009 showing the plaintiff's net assets
to be £23,827; and
(b) a July 2010 Dun & Bradstreet Report assessing the risk of the plaintiff's business failing as greater than average
and recommending that the maximum credit which should be extended to the company be no more than £47,000.
18
However, conspicuous by its absence was any evidence that the applicant could not raise the funds required to satisfy
the security for costs order. As in Attila Dogan and in Calmont Leasing, this absence of evidence is a telling factor in favour of
finding that a security for costs order would not unduly prejudice the plaintiff's ability to continue its action. Nor am I prepared
to infer undue prejudice from the evidence which the respondents adduced in order to show that there was some question about
the applicant's ability to pay a costs award: Rule 4.22(6). More evidence would be required to demonstrate undue prejudice.
19
Counsel for the applicant also argued that the quantum ordered was unreasonable. He argued that its unreasonableness
stemmed from the fact that the case management judge estimated that as many as 20 days of questioning might be required.
Applicant's counsel suggested the questioning could be completed in as little as five days. I do not believe this Court ought to
second-guess the case management judge in the circumstances of this case. He is a very experienced jurist and was very familiar
with the issues and the history of the litigation. His decision as to the quantum of the costs was apparently based on a pro forma
bill of costs provided to him and, presumably, on his own knowledge and experience with this and other similar litigation. The
pro forma bill of costs was not put before me, but the table below shows various Schedule "C" calculations which indicate the
impact of the number of days of questioning on party and party costs to the end of questioning. It should be noted that these
calculations ignore all of the interlocutories which have already taken place in this case with the exception of the security for
costs application. The calculations certainly indicate differing amounts; but they also show that the amount ordered was not
unreasonable. As indicated, the case management judge is in a much better position than a judge of this Court to determine
what amount is most likely to be appropriate.
20 The following table reflects possible costs (at three times Column 5 of Schedule "C") for the various lengths of questioning
(5 days, 10 days, 20 days and 40 days) considered by the case management judge.
1(1) Commencement documents
3(1) Disclosure
3(2) Review of opposite party documents
5(1) Preparation for questioning
5(2) and (3) Questioning

10,500
4,500
4,500
4,500

8(1) Contested application w/written brief
Sub-total (excl. questioning)

6,000
30,000

45,000 (5
days)

90,000 (10
days)

180,000 (20
days)

360,000 (40
days)

30,000

30,000

30,000

30,000
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TOTAL (incl. questioning)

__________

$75,000

$120,000

$210,000

$390,000

21
In support of his client's position, counsel for the applicant submitted that the within leave application met the stringent
tests for obtaining leave to appeal interlocutory rulings. Firstly, he argued, that his appeal raises a serious question of general
importance, namely whether security for costs may be ordered in an amount and circumstances where the costs ordered would
unduly prejudice a plaintiff's ability to continue its action. Secondly, he argued that the appeal stood a reasonable chance of
success.
22 With respect to the argument that the appeal raises a serious question of general importance, namely whether security for
costs which unduly prejudices a plaintiff may be ordered, this could be an important question in a case where undue prejudice
was established. Having said that, prejudice to a plaintiff's ability to prosecute its claim is only one of a number of factors which
must be considered; and given the direction of the Legislature contained in section 254 of the Business Corporations Act, it may
be that security for costs can be ordered in an amount which has the effect of preventing a claim from being prosecuted. But, if
leave were to be granted on that question in this case, I do not believe a panel of this Court would not be in a position to answer
the question on the basis of the record before the case management judge. There was simply insufficient evidence showing that
the security for costs he ordered was likely to prevent the applicant's claim from being prosecuted. So the issue does not arise.
Conclusion
23

And because of the evidentiary deficiency, I also do not believe the appeal stands a likelihood of success.

24
The order being appealed from was not unreasonable; and there was no palpable and overriding error in what the case
management judge ordered. The application for leave to appeal is therefore denied.
Leave to appeal refused.

End of Document
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costs provisions — Defendant was only required to establish arguable defence and likelihood of not being able to recover proper
costs if successful at trial — In this case, it could not be said plaintiffs were more likely to succeed than defendant — Admitted
poverty of plaintiffs strongly favoured award of security for costs — There was nothing compelling to suggest it would be
unfair to require plaintiffs to put up security — In event that plaintiffs failed to post security, both claim and counterclaim were
to be dismissed as proposed by defendant.
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APPEAL by plaintiffs from judgment ordering security for costs.
Robert A. Graesser J.:
Introduction
1
This is an appeal from the decision of Master W. Breitkreuz ordering payment of security for costs by the Plaintiffs as a
precondition of their being able to pursue their claim in this matter.
Background
2
1251165 Alberta Ltd. and a related corporation Blackhorse Transportation Ltd. leased a specialized trailer from the
Defendant, Wells Fargo Equipment Finance Company, on February 20, 2007. Stuart Reginald Jobb is a director of both 1251165
and Blackhorse, and personally guaranteed performance of the lease.
3
As with other transactions of this nature, 1251165 and Blackhorse (the "Customer") located the trailer and arranged to
have Wells Fargo purchase it and lease it to them. The purchase price of the trailer was approximately $200,000.00. The lease
agreement essentially financed the purchase price and approximately $100,000.00 worth of refurbishment costs for the trailer.
4
The Customer was obliged to make an initial payment of $30,143.63 to Wells Fargo and then 48 monthly payments of
$4,312.98. Upon making the final payment of $250.00 the Customer was entitled to a transfer of the trailer.
5
Because of the downturn in the economy, the Customer fell into arrears under the lease agreement, having by then made
37 of the required payments. Blackhorse went into bankruptcy. 1251165 did not go bankrupt but acknowledges that it has no
assets other than this claim against Wells Fargo. All told, the Customer had paid all but about $50,000.00 of the payments under
the lease agreement. Wells Fargo seized the trailer in May, 2010, as it was entitled to do under the agreement. It gave notice
to sell to the Customer in June, 2010.
6

The trailer was sold by Wells Fargo in late October or early November, 2010 for $15,000.00.
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7
1251165 and Mr. Jobb (the "plaintiffs") allege that the trailer was worth far more than $15,000.00 and that Wells Fargo
knew that the price it sold the trailer for was significantly under fair market value. Accordingly, Wells Fargo was not acting in
good faith and in a commercially reasonable manner when it sold the trailer.
8 Much of the evidence in Mr. Jobb's affidavits in support of this appeal relates to the merits of the claim against Wells Fargo.
He swears that the value of the trailer when it was sold was at least $200,000.00.
9
The trailer had been seized as well by another creditor, Alberta Treasury Branches, who held security on the trailer to
secure business loans it had with the Customer. It appears from the materials that ATB released its seizure and claim against the
trailer when it became satisfied that it was not likely that the trailer would sell for more than was owed to Wells Fargo (some
$50,000.00 at the time of seizure).
10
The affidavit of Wells Fargo's corporate representative sets out the details of the seizure and eventual sale. Mr. Cuthbert
swears at para. 9 "In all of the circumstances, I believe the sale of the Trailer was commercially reasonable." He swears that
after application of the sale proceeds, the debt owed to Wells Fargo is $34,818.71.
11
The plaintiffs commenced this action on August 24, 2012 claiming damages against Wells Fargo totaling $500,000.00.
Wells Fargo defended, and counterclaimed for the $34,818.71 shortfall.
12
In January, 2013, Wells Fargo applied for security for costs, based on its representative's affidavit swearing to a good
defence on the merits and pointing to the impecuniosity of the plaintiffs. Wells Fargo points specifically to a judgment against
Mr. Jobb by ATB for approximately $260,000.00.
13 The plaintiffs acknowledge that they are without funds to post security for costs in any amount, but argue that the trailer
was worth more than $200,000 and they planned to use the proceeds of sale to pay off the ATB debt.
14
It is clear from the conflicting affidavits that there is an issue over the value of the trailer and its condition at the time of
the sale by Wells Fargo. The hearsay evidence put forward by Wells Fargo's representative indicates that the trailer may have
been worth as much as $40,000.00 (subject to an inspection) but recovering even that amount would not have paid off Wells
Fargo, let alone allowing the plaintiffs to deal with their other major creditor, ATB.
The application was heard by Master Breitkreuz on March 20, 2013. The essence of his oral decision is as follows:
MR. MOORE: Now, the affidavit that discusses the value of the trailer is a separate affidavit, and, as I said, we're not
party to that action. We weren't actually given that affidavit when we were served with notice of this application. So
we weren't able to cross-examine the affiant on his evidence.
We're asking, Sir, that that evidence not be relied on when determining to award security for costs.
Decision
MASTER BREITKREUZ: Well, it is available, and it seems to me to be reliable. I think what I should do — I think
it is very harsh putting the end to a lawsuit that may have some merit to it. Obviously your client thinks it has some
merit to it.
MR. MOORE: Yes, Sir.
MASTER BREITKREUZ: Obviously your firm thinks it has some merit to it.
MR. MOORE: Yes.
MASTER BREITKREUZ: But I think where there is a question of good faith in proceeding there should be some
security placed. I am going to start with just a little under half of what Mr. Rowan is requesting and with leave to
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apply to increase that when? Say after discovery stage. And then you will both be able to assess the merits of your
clam better and the merits of the defence.
Issues
15

The Plaintiffs identify the following issues:
1. standard of review from the Master's decision;
2. whether the existence of a counterclaim affects the ability of a Defendant to obtain security for costs;
3. if the Defendant is partly or wholly responsible for the impecuniosity of the Plaintiff, should security for costs
be ordered? and
4. did the Master err by failing to give reasons?

Standard of Review
16 It is common ground that the standard of review has been determined by the Court of Appeal to be correctness, following
Bahcheli v. Yorkton Securities Inc., 2012 ABCA 166 (Alta. C.A.).
Impact of counterclaim
17 The plaintiffs argue that the existence of a counterclaim that deals with the same issues as the claim is a factor which should
weigh against the granting of security for costs. They cite Attila Dogan Construction & Installation Co. v. AMEC Americas
Ltd., 2011 ABQB 175 (Alta. Q.B.) and Caskey v. Guardian Insurance Co. of Canada (1994), 148 A.R. 251 (Alta. Master)).
Connection Between Defendant and Plaintiffs' Impecuniosity
18 The plaintiffs argue that the actions of Wells Fargo prevented them from being able to deal with the ATB and as a result,
they lost not only the trailer but ended up with a large judgment against them. The judgement would have been considerably
less if Wells Fargo had acted in a commercially reasonable manner and realized the market value of the trailer.
19
The plaintiffs cite John Wink Ltd. v. Sico Inc. (1987), 15 C.P.C. (2d) 187 (Ont. H.C.). In that case, Reid J. stated at
paras. 7 — 9:
7 The defendant having shown a prima facie case, the ball returned to plaintiff's court. Plaintiff chose to rely on its poverty
rather than deny it, and rested on the gross injustice that would be the result if poverty caused by the defendant secured
the defendant against a trial.
8 There can be no question that an injustice would result if a meritorious claim were prevented from reaching trial because
of the poverty of a plaintiff. If the consequence of an order for costs would be to destroy such a claim no order should
be made. Injustice would be even more manifest if the impoverishment of plaintiff were caused by the very acts of which
plaintiff complains in the action.
9 It is thus necessary to consider, where impoverishment has been shown or admitted, whether a claim should be allowed
to proceed to trial, notwithstanding the risk to defendant of not being able to collect costs even if successful. Trainor J. says
that special circumstances must be shown. Yet to do justice to both parties at this stage is a particularly difficult problem.
Some have expressed or espoused the view that the question is to be answered by assessing the merits of plaintiff's claim,
i.e., the likelihood of success. The merits, however, are merely a consideration in making "such order for security for costs
as is just" and are by no means determinative. I agree with Master Sandler, who observed in Hawaiian Airlines, Inc. v.
Chartermasters, Inc. et al. (1985), 50 O.R. (2d) 575, 50 C.P.C. 224, that in most cases, coming to a conclusion on the
merits of a claim upon a motion for security for costs is likely to be impossible. This was also recognized by Trainor J.
in Warren Industrial Feldspar Co. Ltd. v. Union Carbide Canada Ltd. Although he regarded the merits of plaintiff's case
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and its prospects of success as relevant considerations in deciding whether to grant relief from posting security for costs,
he did not treat them as determinative.
Reasons
20 The plaintiffs agree that it would be of no benefit for the matter to be returned to masters' chambers for a rehearing. The
court on appeal has the same jurisdiction as did the master, and can make its own decision in the event it concludes the master
was in error. This ground of appeal was not pursued.
Analysis
21

The starting place is Rule 4.22 regarding applications for security for costs The rule provides:
4.22 The Court may order a party to provide security for payment of a costs award if the Court considers it just and
reasonable to do so, taking into account all of the following:
(a) whether it is likely the applicant for the order will be able to enforce an order or judgment against assets in Alberta;
(b) the ability of the respondent to the application to pay the costs award;
(c) the merits of the action in which the application is filed;
(d) whether an order to give security for payment of a costs award would unduly prejudice the respondent's ability
to continue the action;
(e) any other matter the Court considers appropriate.

22
There is little or no substantive change between the current rule and old rule, although the new rule expressly invites
the court to consider the merits of the action. There is no basis to conclude that the old case law should not generally continue
to apply. While the new rules are intended to improve access to justice, they were not intended to accomplish that purpose by
favouring or disadvantaging either party. The quest for efficiency, economy and speed do not absolve an impecunious party from
having to put up security for costs in appropriate cases. Defendants should be at no greater risk under the new rules of obtaining
an uncollectable cost award in the event they successfully defeat the claims against them than they were before November,
2010. Plaintiffs should have no greater or lesser obligations regarding security for costs.
23
Here, the defendant has satisfied general requirements of an application like this by swearing to a good defence on
the merits and specifying the nature of it (that it acted in a commercially reasonable manner). The evidence indicates that the
plaintiffs are individually and collectively unable to put up any security for costs, confirming the defendant's fears that if it
succeeds in defending the claim, it will be unable to collect its costs.
24 The rule is discretionary, and notwithstanding that the defendant may have a reasonable prospect of successfully defending
the claim, and that it will not likely be able to recover any costs in the event of its success, the court still has a discretion as to
the amount and terms of any security ordered, or indeed as to whether security should be ordered at all.
25
The plaintiffs argue two factors which they say favour refusal of security in this case. Firstly, they point out that Wells
Fargo has a counterclaim against them on the lease agreement based on the shortfall resulting from the sale it effected. The
same issues will have to be tried on the counterclaim as in the plaintiffs' claim: the details of the sale, the value and condition
of the trailer, and the commercial reasonableness of Wells Fargo's actions.
26
In Attila Dogan, AMEC pursued security for costs based on Attila Dogan's lack of connection with Alberta. Attilia
Dogan argued that security should be denied because AMEC had a counterclaim against it and litigation was going to proceed.
Wittmann A.C.
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27
Wittmann J. (as he then was) pointed out that the mere existence of a counterclaim does not automatically exclude the
availability of security for costs on the main claim, following Tracer Industries Inc. v. Shell Canada Ltd., 2004 ABQB 484
(Alta. Q.B.).
28

He continued at para 20:
Where the counterclaim is so intimately interwoven with the issues in the statement of claim that those issues would still
have to be addressed in the counterclaim, it may be appropriate to refuse security for costs...Where the counterclaim adds
significant complexity to the action, with the potential to prolong discoveries and trial, this may be a relevant factor in
refusing security or in determining the amount."

29
In Attila Dogan, Wittman A.C.J. granted AMEC's application and ordered Atilla Dogan to post security for costs. In
doing so, he considered the fact that AMEC's counterclaim did not raise the same issues as in Atilla Dogan's claim against it,
and that the counterclaim would not unduly complicate the action.
30
The Caskey case was cited by Wittmann A.C.J. with approval. In that case, Master Funduk held that where the issues
in the counterclaim were the same as in the main claim, that is a "relevant fact" and "plays a part in the exercise of the Court's
discretion to award or not award security to be given."
31

In Caskey, the Master declined to order security for costs.

32
Wells Fargo referenced Ritter v. Hoag, 2003 ABQB 229 (Alta. Q.B.). In that case, Burrows J was faced with a similar
argument as is raised here: a defendant with a counterclaim cannot obtain security for costs from the plaintiff.
33

Burrows J held at para 29:
[29] Before moving on to the plaintiffs' application for security for costs in the counterclaim, it is necessary to note that
the plaintiffs cited Specialty Steels v. Suncor, [1997] A.J. No. 276 in opposing the defendants' application for security
for costs. In that case Fraser J. dismissed a defendant's application for security for costs because the defendant had also
counterclaimed. He said"... Suncor has counterclaimed and is therefore not in any event entitled to security for costs". In
my view there is no general legal proposition that a defendant who counterclaims cannot obtain security for costs from the
plaintiff. My reasons in that regard appear below (para. 40).

34

At paras. 40 and 41 he stated:
[40] Before considering whether security for costs should be ordered against the defendants in the counterclaim, I wish to
return to the Specialty Steels case mentioned above (para. [29]). In that case a defendant who had counterclaimed applied
for security for costs against the plaintiff. The application was denied. Fraser J. referred to the authorities cited above, in
particular Athabasca Realty and Neck v. Taylor. He said: (para. 12)
The Athabasca Realty case dealt with the application of a defendant by counterclaim for costs in respect of a counterclaim
by a non-resident plaintiff by counterclaim (defendant). Nevertheless as was evidenced by the decision in Neck, the
principle involved in respect of any application by a defendant who has advanced a counterclaim for security for costs in
respect of the plaintiff's claim is the same. Assuming that the counterclaim arises out of the transaction which gives rise to
the plaintiff's claim, a requirement that the plaintiff give security for the costs of the defendant in defending the plaintiff's
claim would be to indirectly require the plaintiff to give security for the costs of the plaintiff by counterclaim (defendant)
of prosecuting its counterclaim. As stated by Master Funduk, it would require the plaintiff to give security for costs as a
condition of it being allowed to defend the action by the plaintiff by counterclaim (defendant) and of having all the issues
between those parties arising from the same transaction dealt with together.
[41] The second sentence of that quotation is in error. The Neck case did not involve the application by a defendant who
had advanced a counterclaim for security for costs in respect of the plaintiff's claim. It, like Athabasca Realty, was an
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application by a plaintiff for security for costs from a defendant who had counterclaimed. It is not authority for denying
a defendant who has counterclaimed security for costs against a plaintiff. In my view, if the fact that a defendant has
counterclaimed has any significance to the question of whether the plaintiff should post security for costs, it is but one
circumstances to be considered with all the others. In the case before me it has no significance to my decisions, previously
explained (paras. [14] and [28]), holding that both plaintiffs should post security for costs.
35 I agree with Burrow J and his analysis. There is no bar against a defendant with a counterclaim obtaining security for costs
against the plaintiff; similarly, there is no bar on the plaintiff getting security for costs against the defendants on its counterclaim.
Defendants do not have to put up security to defend, but they may if they are advancing a counterclaim.
36
In John Wink Ltd. v. Sico Inc., Reid J was faced with a situation where the plaintiff relied on its poverty and argued that
it would be a gross injustice if its poverty, caused by the defendant, protected the defendant from going to trial.
37

He held at para. 11:
In my respectful opinion, unless a claim is plainly devoid of merit, it should be allowed to proceed. That is the only "special
circumstance" that I would require. While the adoption of this standard might allow some cases to go to trial that the trial
will prove should not have proceeded, nevertheless, the danger of injustice resulting from wrongly destroying claims that
should have been permitted to go to trial is to my mind a greater injustice. In my experience, there are very few claims
that are entirely without merit that go to and through a trial. The onus on plaintiff is therefore not to show that the claim
is likely to succeed. It is merely to show that it is not almost certain to fail.

38
With respect, the approach taken by Reid J has the potential to gut the provisions for security for costs. The basis for an
order for security for costs is that the defendant has an arguable defence, and if the defendant is successful at trial, it is unlikely
to recover its proper costs because of the plaintiff's poverty.
39 If the plaintiff's poverty is proven, which is often the case in these applications, requiring the defendant to prove that the
plaintiff's claim is groundless or frivolous, that test sounds remarkably like the test for summary dismissal of an action.
40 If all the plaintiff has to do is show that the claim is not almost certain to fail, defendants will rarely get security for costs.
One might ask if the test is essentially the same as the test for summary dismissal, why bother with security for costs?
41
In any event, I think what the John Wink Ltd. shows is the nature of the discretion a judge has with respect to ordering
security for costs. There are no absolutes. It is an area for the exercise of discretion based on what the court considers to be
just and reasonable.
42
The court is required to consider the potential for enforcement of a bill of costs, the ability of the respondent to pay
and the merits of the action.
43
Some basic principles can be drawn from the cases, and I do not profess that the following is exhaustive. Rather, the
following are some principles applicable to the facts and circumstances of this case.
The plaintiff's ability to pay a future cost award is always relevant;
1. The existence of a counterclaim is a factor to be weighed based on the extent to which the counterclaim is tied to
the claim, or whether it involves mainly different issues from the claim;
2. The court must attempt to look at the merits of the action, as difficult as that may be on an interlocutory application;
3. The greater the likelihood of success for the plaintiff (if that can be reasonably assessed) the more the court should
consider the potential unjustness of preventing a meritorious claim from proceeding;
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4. The converse is true: the smaller the likelihood of success for the plaintiff (if that can be reasonably assessed) the
slower the court should be in denying security when security would otherwise be appropriate; and
5. Any connection between the plaintiff's financial situation and the defendant's conduct is relevant, especially if the
defendant's wrongful conduct is alleged to be the cause of the plaintiff's impecuniosity
44 As with many applications, this analysis involves a balancing act: balancing the right of a plaintiff to pursue a claim and
the right of a defendant to protection from false claims.
45
Alberta is a "costs" jurisdiction, meaning that the loser pays. There is no free ride in litigation. Plaintiffs who win can
expect to recover some of their costs in pursuing their successful claim; defendants who win and defeat the plaintiff's claim
can expect to recover some of their defence costs.
46
Security for costs has developed as a means of protecting defendants from frivolous claims, or claims by plaintiffs who
have "nothing to lose" by making the claim in that if they lose, they don't have the wherewithal to pay the defendant's costs.
47 As best as the court can do on an interlocutory application, the court must determine if it can get to the stage of assessing
"likelihoods": is the plaintiff likely to succeed at least to some degree; or is the defendant more likely to defeat all of the claims?
48
Here, the plaintiffs' claim boils down to whether or not the defendant acted in a commercially reasonable manner and
determining the fair value of the trailer. That will require some expert evidence on both sides. The mere fact that a machine
purchased for some $200,000 and refurbished for a further $100,000 some three years before a forced sale for $15,000 is not
conclusive one way or another. The extent to which a creditor may be required to hold off on sale for more favourable economic
conditions, or expend further funds marketing the trailer or improving the trailer for sale are all issues for trial.
49
I cannot say that the plaintiff is more likely to succeed than the defendant. There are certainly arguments both ways,
and even the defendant suggests that the trailer may have been worth as much as $40,000 at the time. That, however, does not
necessarily mean that it was not commercially reasonable for a creditor to take the only offer available at the time.
50
The plaintiffs argue that it was placed in the impecunious position it finds itself in because the trailer was sold out from
under them at a time when they could have used the value of the trailer to pay off its main creditor, the Alberta Treasury Branch.
51
The evidence before me shows that ATB seized the trailer first, and that it backed off attempting to manage the sale
process in the face of Wells Fargo's claim for some $50,000.
52 That suggests ATB doubted that after paying selling costs and Wells Fargo's prior encumbrance, it would not recover much
if anything towards its debt. This suggests that another creditor doubted that the trailer was worth much more than $40,000.
53
Correspondence attached to Mr. Jobb's affidavit shows that an offer was made to him to purchase the trailer plus a
gooseneck for $200,000. The offer was made on September 13, 2011. On February 21, 2012 Wells Fargo's solicitor Mr. Pawlyk
wrote to 1251165's solicitor Mr. Payne stating: "if a real offer is presented in writing, Wells Fargo will not stand in the way
of any due diligence required by the purchaser."
54
Mr. Payne wrote Mr. Pawlyk and ATB's lawyer on February 15, 2012 referencing an expected offer for $225,000 and
asking "if the offer is presented, what is each of your client's position". No more details of that are provided.
55
However, it appears by the time of that series of correspondence, the trailer had already been sold by Wells Fargo. And
this was known to 1251165 based on a letter dated December 1, 2011 from Mr. Payne to Samax Industries, the purchaser of
the trailer from Wells Fargo.
56 There seems to have been a disconnect between Wells Fargo and its counsel, as its lawyer appeared to believe the trailer
was still unsold in February, 2012.
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57
No details are provided as to what occurred during the period from the sale of the trailer in October 2010 to the making
of the offer in September, 2011. Wells Fargo invoiced the purchaser on October 20, 2010 although the offer from the purchaser
is dated October 26, 2010. The purchaser provided a cheque for the purchase price on November 3, 2010. Wells Fargo advised
ATB that it sold the trailer on November 5, 2010.
58
The essence of 1251165's claim is that Wells Fargo disposed of their security unreasonably and that it acted without
good faith, relying on the provisions of the Personal Property Security Act, RSA 2000 c P-7. As evidence of Wells Fargo's
unreasonableness, the plaintiffs say they had a sale negotiated for $200,000 and this was thwarted by Wells Fargo selling
the trailer. There is a conflict in the evidence as Wells Fargo says the plaintiffs' proposed sale included accessories and the
"gooseneck" which the plaintiffs had retained.
59
Presumably, the plaintiffs argue that Wells Fargo should have held onto the trailer until the fall of September, 2011
rather than sell it.
60
It is curious that no one outside Wells Fargo and ATB, including Wells Fargo's solicitor acting on enforcement of the
security, appears to have known that the trailer had been sold in October 2010. Correspondence from Wells Fargo to ATB dated
November 10, 2010 advises that the trailer was sold for $15,000. On November 15, 2010, Wells Fargo sent ATB confirmation
of the sale and describes the sale date as November 5, 2010. I do not know if anything turns on these various dates.
61

ATB did not obtain a judgment against Mr. Jobb until June 1, 2012 when it was awarded some $261,000.00.

62
From the facts before me, I cannot and do not conclude that the plaintiffs' position is hopeless and bound to fail, and
that Wells Fargo is certain to win. I have no idea why the plaintiffs were trying to sell the trailer in September, 2011 when it
had already been sold by Wells Fargo in October, 2010. ATB had in November, 2010 abandoned any claim it had to the trailer
and knew of the sale.
63
I presume that Wells Fargo complied with the notice requirements for private sale under the PPSA. It is curious that
the Act does not require notification to the debtor following a sale so it is conceivable that the plaintiffs were unaware that the
trailer had been sold until sometime after September, 2011 when it received an offer, and early December, 2011 when it wrote
to the purchaser from Wells Fargo. They may have still been counting on their estimate of the value of the trailer to deal with
ATB, even though ATB knew that the trailer had been sold.
64
I also cannot conclude that the plaintiffs' woes were caused by Wells Fargo's allegedly unreasonable sale. They had
already defaulted in their obligations to Wells Fargo and ATB. A related company was in bankruptcy.
65
It is open to speculation as to how far $150,000 may have gone to satisfy ATB, when ATB's registered judgment is
$261,000. The plaintiffs suggest that a significant part of that amount is made up of ATB's costs, which would have been much
smaller had they been able to deal with the lawsuit earlier. There is no indication that Wells Fargo could have received $200,000
for the trailer any earlier than the fall of 2011 and it is unclear whether with that amount the plaintiffs could have settled with
ATB and avoided judgment against Mr. Jobb.
66 It is clear that if the matter goes to trial, expert evidence will be required concerning the value of the trailer at the time it
was sold by Wells Fargo, as well as what constitutes commercial reasonableness in the context of realization on chattel security.
Conclusion
67
The admitted poverty of the plaintiffs strongly favours an award of security for costs. There is nothing compelling to
suggest that it would be unfair to require the plaintiffs to put up security. Wells Fargo was entitled to seize the trailer and did
so, gave notice of its intent to sell in June, 2010 (according to their statement of defence) and sold the trailer in late October,
2010 to the only bidder.
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68
The plaintiffs had at least five months following the seizure and four months after the notice to deal with the trailer and
find a buyer. By abandoning its interest in the trailer in November, 2010, ATB appears to have concluded that the trailer was
not going to fetch more than $50,000 at the time. Evidence of value comes from the same expert for both sides, and much of
the assessment hinges on what components were with the trailer when Wells Fargo sold it, as well as the overall condition of
the trailer at the time.
69
There is a temporal disconnect between Wells Fargo's sale, and the activities of a year later when the plaintiffs received
an offer on the trailer at least nine months after they learned that it had already been sold.
70
This is not a situation where the plaintiffs' woes are clearly tied to the actions of the defendant. Here, the plaintiffs must
prove that Wells Fargo sold the trailer in bad faith, and not in a commercially reasonable manner. They must show that the
trailer, if properly disposed of, would have realized more than was owed to Wells Fargo. To get much by way of damages,
they must then show that the surplus (which would have gone to ATB because of its security) would have materially affected
their dealings with ATB.
71 The plaintiffs might prove that Wells Fargo acted unreasonably. But that will get them nowhere unless they prove the value
of the trailer (presumably without the gooseneck) was more than $50,000 in October, 2010. If they prove both of those facts,
they will get damages of significance only if they can establish that the surplus would have been large enough to materially
affect the course of their dispute with ATB.
72 This is a far cry from a case alleging wrongful seizure, the consequences of which puts the plaintiff out of business. There,
the plaintiff could, by proving a wrongful seizure, show a direct connection between going out of business and the seizure.
Here, the plaintiffs were already in default to two creditors, a related company was bankrupt, and the seizure was lawful. The
argument is that Wells Fargo should have done more to market the trailer and held out for more, and that if it had done so, it
would have got much more on the sale than was owed to it.
73
I considered hardship issues in Cormode & Dickson Construction (1983) Ltd. v. 394300 Alberta Ltd., 2008 ABQB 607
(Alta. Q.B.). There, ordering security for costs would have prevented the defendant (plaintiff by counterclaim) from being able
to defend itself on the claim, as its defence was largely set off as a result of the counterclaim. The plaintiff by counterclaim did
have assets (although not exigible) — approximately a million dollars tied up in court in the litigation itself. There would have
been funds available for the defendant by counterclaim's costs unless it was entirely successful as plaintiff.
74
That case is more applicable to the situation of the plaintiff being able to get security for costs on the defendant's
counterclaim than it is to a case where the defendant seeking security has a counterclaim itself.
75
Wells Fargo has offered to discontinue its counterclaim in the event the plaintiffs do not put up the necessary security
for costs, in an attempt to answer the argument that a defendant with a counterclaim should not be able to get security for costs
against the plaintiff as the proceedings will carry on whether or not the plaintiff provides security.
76
Here, the claim and the counterclaim are inextricably connected. Wells Fargo can likely put the evidence forward on its
counterclaim easily. The defence to it is the same as the plaintiffs' claim: Wells Fargo failed to act in good faith in a commercially
reasonable manner. The same experts will be required on the value of the trailer and commercial reasonableness. The only
difference would be that without having to face the plaintiffs' claim if they cannot come up with ordered security, Wells Fargo
would only be facing a dismissal of its claim if it was found in bad faith or being unreasonable.
77 The same issues will be tried one way or the other and the claim and counterclaim are closely connected, so the existence
of the counterclaim is relevant. It is still there, and is only offered up conditionally on security being ordered and not placed.
That offer is a significant factor to consider on this application.
Decision
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78
I have a broad discretion with respect to this matter. While being mindful of Reid J.'s concerns in John Wink Ltd. about
preventing meritorious claims from proceeding, defendants should only be at risk for their costs in exceptional circumstances
when it is clear that absent success in the litigation, the plaintiff will have no ability to satisfy a cost award against it.
79
Here, there are no compelling reasons to conclude that the Master erred in ordering security for costs. The plaintiffs
have no ability to pay a future cost award if they are not successful. While the counterclaim is relevant, the defendant offers to
discontinue it if the plaintiffs fail to put up the necessary security so the action will be wholly disposed of in those circumstances.
80 I can draw no likelihoods from the evidence before me. I cannot conclude one way or the other at this stage who has the
stronger case. Further, while there may be a connection between the plaintiffs' impecuniosity and the defendant's actions, that is
speculative and does not automatically flow from a finding that the defendant failed to act in a commercially reasonable manner.
81

Thus I find that the Master's order that security be provided was correct.

82

I do take some issue with his quantification of the costs, however.

83
It is clear from case authority that security can be ordered progressively, and at various stages of the litigation. Here,
the parties have not yet produced their records or had questioning. Records and questioning will go a long way to filling in the
present gaps in information and evidence. Security is generally not ordered for past costs.
84

Wells Fargo put forward a draft bill of costs on column 3, which is the appropriate column.

85
On the basis of two days of questioning and three days of trial, Wells Fargo's bill of costs totals $20,600 in fees and
$20,000 for disbursements.
86
For steps from now until the completion of discovery, fees are estimated at $6,000.00. Before the matter can be set for
trial, the parties will have to obtain expert reports. This is not a hugely complicated matter. Experienced counsel has projected
$10,000 for experts including their attendance at trial (one from Germany). Curiously, both parties appear to be relying on the
same expert regarding the value of the trailer. Travel and travel time are likely to be a significant part of the overall estimate.
87
Once the parties have exchanged records, had questioning and have exchanged expert reports, it will be much more
practical to assess the parties' positions and the reasonable range of outcomes at trial.
88 At this stage, I direct that the plaintiffs provide security for costs in the amount of $10,000.00, with leave to the defendant
to reapply for further security following questioning and before the matter is set for trial.
89 If the plaintiffs are unable to post security in the time and manner specified in Rule 4.23, both the claim and the counterclaim
will be dismissed.
Comments
90
I would suggest as a threshold step, before the parties incur the cost of producing records and conducting questioning,
that they engage the German expert as a joint expert and provide him with several sets of assumptions relating to condition,
accessories and the presence or absence of the gooseneck. That information would allow both parties to better assess their risks
in the litigation and that would likely be a fraction of the cost of proceeding through questioning before engaging experts. With
information as to value, from a mutually-agreed expert, the parties will then be able to focus on the real issues to be tried and
put themselves in a better position for settlement, alternative dispute resolution or ultimately trial.
Appeal allowed only as to quantum of security to be posted.

End of Document
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Most Recently Cited in:Weddell (Trustee of) v. Institute of Chartered Accountants of Alberta, 2016 ABQB 248,
2016 CarswellAlta 787, [2016] A.W.L.D. 1962, 266 A.C.W.S. (3d) 232, 32 Alta. L.R. (6th) 346, [2016] 10 W.W.R.
744 | (Alta. Q.B., May 3, 2016)
C.R.C. 1978, c. 368, s. 41

s 41.
Currency
41.
Trustees shall not use any confidential information that is gathered in a professional capacity for their personal benefit or for
the benefit of a third party.
Amendment History
SOR/98-240, s. 1
Currency
Federal English Statutes reflect amendments current to May 1, 2020
Federal English Regulations are current to Gazette Vol. 154:7 (April 1, 2020)
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Alberta Court of Queen's Bench
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Attila Dogan Construction and Installation Co. Inc., Plaintiff Defendant by
Counterclaim and AMEC Americas Limited, Formerly AMEC E&C Services
Limited and Agra Monenco Inc., Defendant Plaintiff by Counterclaim
Neil Wittmann C.J.Q.B.
Heard: February 1, 2011
Judgment: March 17, 2011
Docket: Calgary 0701 09436
Counsel: John N. Craig, George M. Vlavianos, for Attila Dogan Construction and Installation Co. Inc.
A. Webster Macdonald Jr., Q.C., David Tupper, for AMEC Americas Limited, Formerly AMEC E&C Services Limited, Agra
Monenco Inc.
Subject: Civil Practice and Procedure; Contracts
Related Abridgment Classifications
Civil practice and procedure
XXIV Costs
XXIV.3 Security for costs
XXIV.3.c Application for security
XXIV.3.c.vii Miscellaneous
Headnote
Civil practice and procedure --- Costs — Security for costs — Application for security — General principles
Plaintiff AD Inc. brought action against defendant AMEC Ltd. — Defendant, AMEC Ltd. sought order for security for costs
in amount of $11,030,302 against plaintiff AD Inc. — Motion granted in part — AD Inc. was ordered, within 35 days of order,
to post security for costs on basis of three times Column 5 through to end of 80 days questioning — Though circumstances
warranted award for security for costs, to require AD Inc. to post $11 million at this stage of litigation was neither just nor
reasonable — However, it was just and reasonable at this time to order AD Inc. to post security for costs to end of what was
now referred to in new Alberta Rules of Court as questioning pursuant to R. 5.17.
Table of Authorities
Cases considered by Neil Wittmann C.J.Q.B.:
Caskey v. Guardian Insurance Co. of Canada (1994), 148 A.R. 251, 1994 CarswellAlta 483 (Alta. Master) — considered
Frontier Ventures Corp. v. Interactive Community Systems Inc. (2007), 2007 CarswellAlta 1197, 2007 ABQB 542 (Alta.
Q.B.) — considered
Law Society (Alberta) v. Stinchcombe (2009), 2009 ABQB 27, 2009 CarswellAlta 299, 4 Alta. L.R. (5th) 304, 70 C.P.C.
(6th) 150, [2009] 8 W.W.R. 536, 465 A.R. 168 (Alta. Q.B.) — referred to
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Ritter v. Hoag (2003), [2004] 8 W.W.R. 667, 2003 ABQB 229, 2003 CarswellAlta 393, 334 A.R. 290, 25 Alta. L.R. (4th)
267 (Alta. Q.B.) — referred to
Tracer Industries Inc. v. Shell Canada Ltd. (2004), 364 A.R. 186, 2004 ABQB 484, 2004 CarswellAlta 875 (Alta. Q.B.)
— considered
Western Canadian Shopping Centres Inc. v. Dutton (2003), 338 A.R. 124, 2003 ABQB 376, 2003 CarswellAlta 700 (Alta.
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Rules considered:
Alberta Rules of Court, Alta. Reg. 390/68
R. 593 — referred to
R. 594 — referred to
Alberta Rules of Court, Alta. Reg. 124/2010
Generally — referred to
R. 4.22 — considered
R. 4.22(a)-4.22(d) — referred to
R. 4.22(c) — considered
R. 4.22(e) — considered
R. 5.17 — referred to
Tariffs considered:
Alberta Rules of Court, Alta. Reg. 124/2010
Sched. C, Tariff of Costs, column 5 — referred to
MOTION by defendant AMEC Ltd. for order for security for costs in amount of $11,030,302 against plaintiff AD Inc.
Neil Wittmann C.J.Q.B.:
Introduction
1 The Defendant, AMEC E&C Limited ("AMEC") seeks an Order for security for costs in the amount of $11,030,302 against
the Plaintiff Attila Dogan Construction and Installation Co. Inc. ("AD"). In addition, AMEC seeks thrown away costs incurred
due to the termination of the questioning of David Leonard on his Affidavit on November 3, 2010.
Background Facts
2
AMEC is a body corporate created by a series of amalgamations in accordance with the laws of Canada and registered as
an extra-provincial corporation in the Province of Alberta. AD is a body corporate incorporated in the Republic of Turkey. In
October 1998 AMEC and AD ("the Joint Venture") entered into an agreement (the "Joint Venture Agreement") in order to bid
on a contract to design and build a magnesium oxide plant in the Hashemite Kingdom of Jordan for Jordan Magnesia Company
Limited ("JorMag").
3
The bid was accepted by JorMag and the Joint Venture entered into an agreement on March 1, 1999 with JorMag for the
design and construction of the magnesium oxide plant. ("The Design - Build Agreement").
4
The Joint Venture Agreement was amended by further agreement in April, 2000 (the "Amending Agreement"). On June
1, 1999, AD provided an irrevocable standby letter of credit in favour of AMEC in the amount of $5 million to guarantee AD's
performance of its obligations under the Joint Venture Agreement.
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5
The project was plagued by problems. Initially scheduled to be completed by December, 2000, it was still incomplete in
June 2002 when AMEC, citing the inability of AD to perform its obligations, called the AD letter of credit. JorMag terminated
the Design-Build Agreement with the with the Joint Venture on July 7, 2002.
6
There were many disputes between JorMag and the Joint Venture arising from the termination. JorMag and the Joint
Venture proceeded before the International Court of Arbitration and ultimately arrived at a settlement whereby the Joint Venture
agreed to pay USD $41 million to JorMag and release it from all claims. The settlement amount was paid by AMEC, its insurers,
and the Joint Venture insurers.
7
The action by AD claims that AMEC was the party predominantly responsible for the defaults that ultimately resulted
in the termination of the Design-Build Agreement and claims damages against AMEC exceeding $50,000,000. AMEC has
counterclaimed for AD's share of the legal costs incurred by the Joint Venture, in the amount of $11,681,337. Those legal
costs totalled $28,650,233.38 related to an arbitration that lasted one month, involved the presentation of thirty-six fact witness
statements and ten expert reports, five of which were tendered by the Joint Venture. A total of forty-seven witnesses, including
experts, were examined at the arbitration. The cost of the experts to the Joint Venture at the arbitration was $7,872,793.26.
In addition, $818,848.50 was paid to arbitrators. The total litigation costs for the arbitration deposed to in the David Leonard
affidavit in support of this application amounted to $31,150,233.38. The insurers agreed to pay twenty-five percent of these
litigation costs, leaving remaining litigation costs of $23,362,674. As indicated, one-half of that amount is claimed as AD's
share paid by AMEC in the amount of $11,681,337 and this is the amount in the counterclaim.
8
An agreement made between AD and AMEC dated November 17, 2003 ("the Claims Agreement") references the Joint
Venture Agreement. In it, the Joint Venture agrees to defend JorMag's claim against the Joint Venture and to prosecute Joint
Venture's claims against JorMag without prejudice to any inter se claims between AD and AMEC.
Rules of Court
9

Rule 4.22 provides:
4.22 The Court may order a party to provide security for payment of a costs award if the Court considers it just and
reasonable to do so, taking into account all of the following:
(a) whether it is likely the applicant for the order will be able to enforce an order or judgment against assets in Alberta;
(b) the ability of the respondent to the application to pay the costs award;
(c) the merits of the action in which the application is filed;
(d) whether an order to give security for payment of a costs award would unduly prejudice the respondent's ability
to continue the action;
(e) any other matter the Court considers appropriate.

Analysis
10
The new Rules of Court came into force on November 1 st , 2010. The Notice of Motion for Security for Costs by
AMEC in this matter was filed before that time but was heard after. Therefore the new rules apply because there is no applicable
exception in the transition rules. The Court is therefore required to take into account the five factors itemized in Rule 4.22
to determine whether security for payment of a costs award is just and reasonable in this matter. Therefore, I will begin by
referencing each factor.
Likelihood of Enforcing an Order or Judgment Against Assets in Alberta
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11 AD does not dispute that it was incorporated in Turkey and carries on business principally in the Middle East. AD has no
office or assets in the Province of Alberta. It would be impossible for AMEC to enforce an Order or Judgment against assets
here. There is no evidence to the contrary.
Ability of the Respondent to Pay a Costs Award
12
AD has elected not to provide any evidence with regard to its ability to pay costs aside from pointing to the fact that it
has been able to retain counsel in the jurisdiction and continues to operate a website. Instead, it argues that, to the extent that it
is unable to do so, its impecuniousity is related to the conduct of AMEC that is the subject of this action.
13
Retaining counsel and operating a website is not evidence that AD could satisfy an award of costs. Nor is there any
evidence to establish that any impecuniousity on AD's part has been caused by AMEC. There is no evidence with respect to
the financial condition of AD at all. It seems to me that, where a plaintiff advances a claim of this magnitude, and does not
dispute that it has no assets in this jurisdiction, that plaintiff risks having this factor weigh against it if it declines to bring any
evidence with regard to its ability to satisfy an award of costs.
The Merits of the Action
14
AD contends that its case is considerably stronger that AMEC's. It argues that AMEC was the party responsible for all
engineering and design and failed to properly estimate the scope, quantity and time required for engineering and the quantities
of materials required for construction. As the builder, AD says it relied and was dependent on, AMEC's engineering work. AD
points to delays in the completion of engineering documents and contends that the performance of its obligations to JorMag
was thwarted by the gross negligence of AMEC.
15
Relying upon the affidavit of David Leonard, AMEC contends that any losses suffered by AD were the fault of AD.
AMEC also relies upon terms of the Joint Venture Agreement which provide:
4.2(d) Consequential Damages
Notwithstanding the foregoing, as between the Members, neither Member shall be responsible to the other for any indirect
or inconsequential damages unless such damages arise out of or relate to any claim or demand of a third party who does
not have the benefit of the protection afforded by 4.2(f). Provided that, for certainty, any loss of profit contemplated
in section 4.2(a) or section 4.2(b), and any loss or liability arising under or in connection with any bond (or collateral
instrument), consent of surety, guarantee, letter of credit or similar instrument provided by a Member or any of its affiliates
as contemplated herein, shall not, under any circumstances, be deemed to be indirect or consequential in nature.
5.6 Liability of Leader and Project Manager
The Leader and the Project Manager shall be liable to Attila Dogan only for gross negligence or wilful misconduct in the
performance of their functions as set forth in this Agreement, and shall otherwise have no further liability whether arising
under contract, tort (including negligence), strict liability or otherwise, arising at any time from any cause whatsoever.
6.11 Termination of Contract
...
In the event of termination of the Contract by the Owner resulting from the default by a Member in performing its
obligations pursuant to the terms of the Contract, the Member which was predominantly responsible for the default which
led to the termination of the Contract shall be liable for all costs, expenses, liabilities and obligations arising from such
termination, including those of the Owner and the other Member.
16

The Amending Agreement further provides:
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2. Notwithstanding the [Joint Venture Agreement] and subject to section 3 of this Amending Agreement, each Member (the
"Indemnifying Member") shall be solely responsible for and shall defend, indemnify and hold harmless the other Member
(the "Indemnified Member") against all losses, damages, costs and expenses (including but not limited to legal expenses)
suffered by the Indemnifying Member and/or any member of the Indemnifying Member's Group to the extent arising from
any delay in the performance of the Work, whether occurring in the past, the present or the future and howsoever caused;
provided that this paragraph 2 shall not apply to delays suffered or caused by AD-Demirel Steel Construction and Machine
Industry Co. Inc. after the date of this Amending Agreement.
17
Both parties have cited authorities under old Rules 593 and 594. Those Rules did not, in the manner of Rule 4.22, set
out a list of factors to be considered in determining whether security should be granted. Rule 594 provided that an application
for security for costs should be supported by an affidavit of the defendant or his agent, who can speak positively as to the facts,
alleging that there is a good defence to the action on the merits and specifying the nature thereof. It is AD's contention that Rule
4.22 mandates a more detailed inquiry into the relative strengths of each party's position and a higher standard than a reasonably
arguable defence. Even if this is so, it does not follow that, as AD suggests, the appropriate and determinative question is which
party has a stronger case. This is a highly complex claim. What Rule 4.22 requires is an inquiry into the merits. In my view,
this suggests that a reasonably meritorious defence, when considered together with the other factors set out in Rule 4.22, is
sufficient to weigh in favour of granting security for costs. It is neither possible, nor desirable, for the Court at this stage to
determine which party's case is stronger.
18
AMEC has raised a reasonably meritorious defence, grounded in evidence relating to the ability of AD to fulfill its
obligations to JorMag independent of the alleged gross negligence of AMEC, and grounded in several contractual provisions
that appear to be pertinent to the claims made by AD. This is sufficient for the purposes of Rule 4.22(c), especially where, as
here, AD has elected not to put forward any evidence on this application.
Undue Prejudice
19 In the absence of any evidence with respect to the ability to AD to pay security for costs, it is impossible to conclude that
such an order would unduly prejudice AD's ability to proceed with this action.
Other Matters
(a) The AMEC Counterclaim
20 AD argues that because AMEC has counterclaimed against it, AMEC is either not entitled to security for costs or should
have its security reduced. The proposition that the mere existence of a counterclaim constitutes grounds for rejecting security
was firmly rejected by McMahon J. in Tracer Industries Inc. v. Shell Canada Ltd., 2004 ABQB 484, [2004] A.J. No. 769 (Alta.
Q.B.). Where the counterclaim is so intimately interwoven with the issues in the statement of claim that those issues would
still have be addressed in the counterclaim, it may be appropriate to refuse security for costs: Caskey v. Guardian Insurance
Co. of Canada, [1994] A.J. No. 109, 148 A.R. 251 (Alta. Master). Where the counterclaim adds significant complexity to the
action, with the potential to prolong discoveries and trial, this may be a relevant factor in refusing security or in determining the
amount: Frontier Ventures Corp. v. Interactive Community Systems Inc., 2007 ABQB 542, [2007] A.J. No. 988 (Alta. Q.B.).
21 The AMEC counterclaim alleges that, pursuant to the Claims Agreement between the parties, it was agreed that litigation
costs incurred in pursuing the litigation with JorMag would be divided equally. The counterclaim does not raise the same issues
set forth in the Amended State of Claim or the defence to it. Nor does it significantly complicate the primary claim. It is a
liquidated claim for unpaid fees that AMEC alleges is owing to it under the Claims Agreement. It does not appear that it would
be necessary to resolve any of the issues arising out of the parties' conduct in respect of the JorMag project in order to determine
the parties' entitlements and obligations in respect of legal fees incurred in the proceedings with JorMag.
(b) The Letter of Credit
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22 AD argues that its $5 million letter of credit was wrongfully called by AMEC and as a result AMEC has already received
$5 million of AD's money. In AD's submission, this sum should be considered when determining entitlement or quantum of
security for costs.
23
AMEC's entitlement to call the $5 million letter of credit is one of the issues in this action. The purpose of the letter of
credit is not in dispute: it was to secure AD's performance of its obligations under the Joint Venture Agreement. The issues of
whether AD failed to perform, and if so, whether that failure was caused by AMEC, are central to this litigation. The calling of
the letter of credit has nothing to do with AMEC's entitlement for security for costs.
Decision
24 Having carefully considered the factor in Rule 4.22 as discussed, I will approach the decision in two steps. First, the factors
considered in Rule 4.22 (a-d) are weighted in favour of granting the application for security for costs. A court may also take
into account, pursuant to Rule 4.22 (e), "any other matter the court considers appropriate". Particularly telling is AD's choice
to tender absolutely no evidence on its behalf in opposition to the application, but rather to rely on the evidence put forward by
AMEC, including AD's questioning of David Leonard on his affidavit. The lack of any evidence put forward on behalf of AD,
together with the fact that David Leonard's evidence was not significantly diluted or undermined by cross-examination, is, in
my view a significant factor in favour of granting AMEC's application.
25
At the second step of the process, the court should ask itself whether it considers it just and reasonable to grant an
application for security for payment of a costs award after it has taken into account all of the factors in Rule 4.22. In this case,
having considered all of the factors, I find it just and reasonable to grant AMEC's application and I will make an Order for
security for payment of a costs award.
Quantum and Timing of Security for Costs
26
The undisputed evidence of AMEC is that the Joint Venture's legal costs in the JorMag arbitration amounted to
$31,150,233.38, including $7,872,793.26 in experts' fees. It appears that the issues and complexity of this action may result
in similar legal and expert fees. However, it is to be remembered that security for costs is security for party and party costs
and not for legal fees. It should also be noted that of the $31,150,233.38, $818,848.50 was paid to the arbitrators. Expert fees,
however, are a recognized disbursement in any Bill of Costs resulting from successful litigation, although the quantum of expert
fee reimbursement is still subject to approval by the Court.
27 Weighing all of these factors, I am asked to award security for costs on the basis of a multiple of Column 5. In this case,
due to the complexity of the action, the multitude of issues and weighing all of the factors discussed above, I have decided to
evaluate the quantum of security for party and party costs excluding disbursements based on triple Column 5. It is appropriate,
in circumstances where the claim is significant and the issues complex, to award security for costs on the basis of multiples of
Column 5: Ritter v. Hoag, 2003 ABQB 229 (Alta. Q.B.); Tracer Industries.
28
An award for security for costs is an exercise of the Court's discretion. There is room within the scope of that discretion
for a staged process, whereby security is posted at different points in the litigation: Law Society (Alberta) v. Stinchcombe, 2009
ABQB 27, [2009] A.J. No. 223 (Alta. Q.B.); Western Canadian Shopping Centres Inc. v. Dutton, 2003 ABQB 376, 338 A.R.
124 (Alta. Q.B.). Though the circumstances warrant an award for security for costs, to require AD to post $11 million at this
stage of the litigation is, in my view, neither just nor reasonable. However, it is just and reasonable at this time to order AD
to post security for costs to the end of what is now referred to in the new Rules as questioning pursuant to Rule 5.17. In the
event that the estimate herein proves excessive or too little, it will remain open to the parties to bring the matter to me for a
reassessment or adjustment as the litigation proceeds. To be clear: at the conclusion of questioning, in the event that the estimate
of costs herein was too high, AD will be entitled to a credit in respect of security for costs for the next stage of this litigation;
in the event that my estimate was too low, this will be taken into account in determining the appropriate sum of security to
be paid for the next stage.
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29
AD is therefore ordered, within 35 days of this Order, to post security for costs on the basis of three times Column
5 through to the end of 80 days questioning. Attached to David Leonard's affidavit is a draft Bill of Costs including taxable
disbursements. The expert witness fees claimed are $7 million. In addition, the claim for the electronic database and full fees
associated with maintaining and updating the same is $600,000, disbursement for the questioning reporter $82,425.00 (for 100
days), conduct money for discovery witnesses $60,000. Other charges include the cost of transporting documents from the
Middle East, London and Oakville to Calgary $20,000, long distance charges $3,500, facsimile charges $15,000, courier charges
$20,000, photocopying charges $30,000. My best estimate of disbursements that will be incurred until the end of questioning
for discovery purposes, based on 80 days of questioning and the Bill of Costs presented is a further $800,000. I am also aware
that the GST is five percent.
30
Considering all of these factors, I am fixing the security for costs to be posted within thirty-five days of this Order at
$1.6 million. With respect to security for costs for expert reports, I am directing that when AMEC incurs a disbursement for
an expert fee prior to the conclusion of questioning, upon proof of that disbursement or a certificate to that effect in a form
satisfactory to the Court, the Court will consider adding security for costs for those expert fees. I do not anticipate that that
will necessarily occur before questioning is concluded, but if it does, the parties may approach me for an adjustment of the
security before that time.
31 AMEC is given leave to apply for the next installment of security for costs after questioning is completed. AD may satisfy
the requirement of security for costs to the end of questioning by paying $1,600,000 to the Clerk of the Court, or if agreed to
by the parties in another form, such as a bond or irrevocable letter of credit. If the parties cannot agree on the form of security,
I will entertain a further application on this issue.
Costs of This Application
32
AMEC is entitled to the costs of this application on triple Column 5, including the costs associated with the questioning
of David Leonard in Calgary and London, England. It is therefore not necessary to determine whether some of those costs were
thrown away. It is appropriate, however, to take note of the circumstances that gave rise to AMEC's application for thrown away
costs with respect to David Leonard's attendance in Calgary.
33 On November 3, 2010, David Leonard was provided by AMEC for cross-examination on the affidavit filed in respect of
this application, after having travelled from Bangkok, Thailand, solely for this purpose. The cross-examination commenced at
9:15 a.m. and almost immediately AMEC objected to producing two insurance policies referred to in David Leonard's affidavit.
A debate ensued regarding the extent of AD's entitlement to cross-examine David Leonard in respect of the merits of AMEC's
defense. Counsel for AMEC suggested that, notwithstanding the disagreement regarding the scope of cross-examination on
the merits of the defence, counsel for AD might proceed to cross-examine David Leonard on those parts of his affidavit that
pertained to the other factors associated with an application for security for costs. Unwilling to proceed on this basis, counsel
for AD abruptly terminated the cross-examination at 9:41 a.m.
34
It is not uncommon for disagreements to arise between counsel regarding the appropriate scope of cross-examination
on an affidavit. In view of the effort and cost involved in producing David Leonard on November 3, 2010, the proper course
would have been for AD to continue with the cross-examination and bring AMEC's objections before me for a determination,
if necessary. This is in fact what occurred when the cross-examination of David Leonard was finally completed, at further
significant expense, on December 6 and 7, 2010, in London, England. Had it been necessary for me to determine whether the
November 3, 2010 cross-examination was a wasted step warranting an award of thrown-away costs, I would have so found.
35

The costs of this application will be payable by AD to AMEC upon taxation in any event of the cause.
Motion granted in part.

End of Document
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Headnote
Civil practice and procedure --- Costs — Security for costs — Grounds for requiring security — Lack of assets
Plaintiff corporation alleged that its employee, F, embezzled funds over number of years — Alleged embezzlement involved
employee opening credit union account in plaintiff's name — Plaintiff took position that, by allowing F to open account, credit
union breached its duty of care to plaintiff — Plaintiff commenced action against F and credit union — Credit union brought
application for order requiring plaintiff to pay security for costs (order sought) — Plaintiff was ordered to pay security in amount
of $35,000 — Order sought was just and reasonable — Factors in R. 4.22 of Alberta Rules of Court favoured order sought —
It was unlikely that credit union would be able to enforce order for costs against plaintiff's assets in Alberta — There was no
evidence that plaintiff currently had any assets — Since plaintiff had ceased carrying on business, it would have no ability to pay
costs award — Credit union had arguable defence to plaintiff's claim — Among other defences, credit union denied that it owed
plaintiff duty of care and denied that it knew or ought to have known that F was not authorized to open account — Plaintiff did
not establish that order sought would prevent it from continuing with its action — There was no evidence that plaintiff's principal
shareholder would be unable to fund action — Only circumstance that supported denial of order sought was defendants' role
in bringing about plaintiff's impecuniosity — However, credit union was in different position than F in this regard because, at
very worst, it might be found only indirectly responsible — Security ordered was less than credit union's proposed bill of costs,
which was in amount of $49,703.91 — This reflected deduction for second counsel fee and small reduction for credit union's
secondary role in contributing to plaintiff's impecuniosity.
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APPLICATION by defendant for order requiring impecunious plaintiff to pay security for costs.
Master K.R. Laycock:
1
The plaintiff alleges in the statement of claim that its employee, the defendant Filipenko, embezzled funds from it over
a number of years.
2
The plaintiffs further allege that the defendant Apex Credit Union Ltd. (Apex) allowed Filipenko to open an account
in its branch as "Lynda Filipenko, operating as Spectrum Centre". It is alleged that Apex owed a duty of care to the plaintiff
and that it breached its duty of care in allowing Filipenko to maintain the account, deposit funds to the account and withdraw
funds to her own benefit.
3 Apex has filed a statement of defence and now applies for an order for security for costs pursuant to the Alberta Business
Corporations Act, R.S.A. 2000, c. B-9 s. 254 and rules 4.22 and 4.23.
4

The security for costs provision in the Business Corporations Act s. 254 states:
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In any action or other legal proceeding in which the plaintiff is a body corporate, if it appears to the court on the application
of a defendant that the body corporate will be unable to pay the costs of a successful defendant, the court may order the
body corporate to furnish security for costs on any terms it thinks fit.
5
In support of its application, Apex argues that the plaintiff has sold its assets and ceased carrying on business. Therefore
the plaintiff would be unable to pay any costs to Apex at the conclusion of these proceedings.
6

Under the new Rules of Court, security for costs is governed by Rule 4.22 which states:
The Court may order a party to provide security for payment of a costs award if the court considers it just and reasonable
to do so, taking into account all of the following:
(a) whether it is likely the applicant for the order will be able to enforce an order or judgment against assets in Alberta;
(b) the ability of the respondent to the application to pay the costs award;
(c) the merits of the action in which the application is filed;
(d) whether an order to give security for payment of a costs award would unduly prejudice the respondent's ability
to continue the action;
(e) any other matter the Court considers appropriate.

7
In Attila Dogan Construction & Installation Co. v. AMEC Americas Ltd., [2011] A.J. No. 308, 2011 ABQB 175 (Alta.
Q.B.), Wittmann C.J. considered a defendant's application for security for costs and reviewed new Rule 4.22. He concluded
that the court was required to take into account the five itemized factors in Rule 4.22 to determine whether an order to provide
security would be just and reasonable in the circumstances. At paragraphs 24 and 25 he set forth a two-step inquiry process.
8 The first step is to review the factors set out in Rule 4.22 (a-e) and the second step is to ask whether it is just and reasonable
to grant an order for security, having taken into account the factors in Rule 4.22.
Rule 4.22 Factors:
Likelihood of Enforcing an Order or Judgment Against Assets in Alberta
9
In October 2004 the plaintiff sold all of its assets to one of its employees. There is no evidence as to whether the sale
proceeds remain in the plaintiff's bank account, whether they were used to pay off debt or merely distributed to shareholders.
There is no evidence that the plaintiff currently has any assets.
Ability to Pay Costs
10
The plaintiff ceased carrying on any operations by December 2004. Since there is no evidence that the plaintiff has any
assets in the province and it is not carrying on any operations, it has no ability to satisfy an award of costs.
Merits of the Action
11

The parties have gone to great lengths to provide evidence as to the merits of the claim and defence.

12 The plaintiff alleges in the statement of claim that Apex owed the plaintiff a duty of care and that Apex breached its duty
of care in opening up an account for the defendant Filipenko. Apex, among other defences, denies that it owed the plaintiff a
duty of care and denies that it knew or ought to have known that Filipenko was not authorized to open and operate such an
account. Apex argues that they have a meritorious defence.
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13
In response to the argument by Apex that it has a meritorious defence, the plaintiff relies upon J & F Transport Ltd.
v. Markwart, 1982 CarswellSask 516, 136 D.L.R. (3d) 204 (Sask. Q.B.) and Richmond Raiders Football Club v. Richmond
Savings Credit Union, 1993 CarswellBC 2191 (B.C. S.C.). In both cases the court found the bank was negligent in the manner
in which it opened an account without making proper inquiry.
14 The plaintiff further submits that during the criminal trial of Filipenko, the trial judge commented on the tellers inexperience
and poor training in opening and operating the Filipenko account and the failure of Apex to follow its own banking procedures.
The plaintiff argues that this is strong evidence in support of their claim.
15
In Trang v. Alberta (Director, Edmonton Remand Centre), [2002] A.J. No. 890, 2002 ABQB 658[2003] 2 W.W.R. 79, 8
Alta. L.R. (4th) 303, 322 A.R. 212, 26 C.P.C. (5th) 340, 54 W.C.B. (2d) 609 (Alta. Q.B.) Mardceau J. held that the weight to
be given to evidence from another judicial proceeding will vary along a spectrum. The evidence may be afforded a high degree
of deference or it may serve as mere evidence to be assigned weight.
16 The Provincial Court Judge was dealing with a criminal charge of fraud against Filipenko. While a number of employees
of Apex gave evidence at the trial, the issue of Apex's negligence was not before the Judge. The comments are acknowledged,
but cannot be considered to be proof of negligence.
17 The plaintiff argues that if I conclude there is merit to the action I should not order security for costs. The plaintiff seems
to suggest that the court should only inquire into the plaintiff's claim, with no regard to the defence raised. Counsel suggests
that if the claim is not certain to fail, a costs award should not be granted.
18 In Attila Dogan, Wittmann C.J. concluded that the court does not inquire into which party has a stronger case. He stated,
in part, at para. 17:
What Rule 4.22 requires is an inquiry into the merits. In my view, this suggests that a reasonably meritorious defence,
when considered together with the other factors set out in Rule 4.22, is sufficient to weigh in favour of granting security
for costs. It is neither possible, nor desirable, for the Court at this stage to determine which party's case is stronger.
19
This indicates that an in-depth analysis of the plaintiffs action is unnecessary. It may be enough to consider only the
nature of the action and whether the defendant can satisfy the court, on a review of the pleadings and affidavit evidence, that
it has an arguable or meritorious defence. At this stage I conclude that there is an arguable defence, it is not filed for mere
delay nor is it frivolous.
Undue Prejudice
20
The plaintiff's corporate officer has sworn in paragraph 21 of his affidavit that "an award of security for costs would
prevent Spectrum from continuing with this litigation."
21
While it may be that the plaintiff has no assets or income from which it could pay an order for security for costs, there
is no evidence that the principal shareholder, who describes himself as a physiotherapist, would be unable to fund an order
for security for costs.
22
In Calmont Leasing Ltd. v. 32262 B.C. Ltd. (2002), 317 A.R. 331 (Alta. C.A.) Cote J.A. observed that in the case of a
limited liability company, it is important that there be sworn evidence that the plaintiff has no way to raise money for security
for costs. In this case, no evidence has been led about the financial circumstances of the principal shareholder and director or
the ability of the plaintiff to access assets for security.
23
Cote J.A. further commented in Sprung Enviroponics Ltd. v. Calgary (City) (1990), 72 Alta. L.R. (2d) 237 (Alta. C.A.)
at p. 254:
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The short answer is that there is no evidence whatever that the plaintiff corporation could not post security. It apparently
lacks funds and is out of business, but that does not mean that it lacks all access to assets anywhere, nor that it lacks every
way to raise funds.
Other Matters
24 The plaintiff states that the company was incorporated in 2000 for the purpose of providing physical therapy and athletic
rehabilitation services. Filipenko was hired in September 2001 and opened a bank account with Apex in November 2001. The
business made a profit until early in 2004, however less profit than anticipated. The plaintiff actually began losing money despite
moving to smaller premises and reducing its expenses. Accordingly, the plaintiff hired Wendy Neihardt to review the plaintiff's
business practices. In September 2004 the plaintiff discovered the misappropriation of over $400,000.00 by Filipenko. Shortly
thereafter the plaintiff ceased carrying on operations.
25 The plaintiff relies upon JV Mechanical Ltd. v. Steelcase Construction Inc., 2008 CarswellOnt 9062, 85 C.L.R. (3d) 276
(Ont. Master); Lysko v. Maxbeau Co., 2010 ONSC 6523 (Ont. Master); and Law Society (Alberta) v. Stinchcombe, 2009 ABQB
27 (Alta. Q.B.) for the proposition that if a plaintiff is impecunious, so long as a claim has some chance of success it should
be allowed to proceed. However what Clark J. commented on in Stinchcombe was the balancing that a court must consider in
a costs application. On the one hand is the concern about a meritious claim of an impecunious plaintiff and on the other hand,
the concern that an impecunious plaintiff can win damages if successful, and hide from costs if they lose.
26 Clark J. commented at para. 26 that some evidence is necessary to establish that an order for security for costs will actually
stop a plaintiff's claim. Clark J. further commented that corporate plaintiffs are awarded less sympathy than individual plaintiffs
in orders for security for costs. More about this issue will be discussed later.
27
The plaintiff argues that a contributing cause of their impecuniousity is the negligence of Apex in allowing Filipenko
to operate her account. Master Breitkreuz in Golden Sing Restaurant Ltd. v. Re/Max Real Estate (Edmonton) Ltd. (1991), 115
A.R. 299 (Alta. Master) found that the plaintiff's impecuniousity may have been caused by the defendant's conduct and found
this to be one of 2 significant extenuating circumstances in dismissing an application for security for costs.
28 Lee J. in Jorgensen v. San Francisco Gifts Ltd., 1997 CarswellAlta 790, 207 A.R. 135, 54 Alta. L.R. (3d) 288, 13 C.P.C.
(4th) 260, [1998] 3 W.W.R. 239, [1997] A.J. No. 881 (Alta. Q.B.) noted that the plaintiff's impecuniosity arose in whole or in
large part from the defendant's alleged wrongful termination. This was one important factor in reducing the Master's order for
security from $7,500.00 to $1,000.00.
29
Master Groves in Scotford Electrical & Technical Services Ltd. v. Blue Mountain Log Sales Ltd., 2005 BCSC 538 (B.C.
Master) referred to a number of British Columbia decisions and the English Court of Appeal decision Keary Development v.
Tarmac Construction (1994), [1995] 3 All E.R. 534 (Eng. C.A.) dealing with security for costs. The English Court of Appeal
concluded that the defendants role in the plaintiff's impecuniosity should go to a determination of the quantum of an award of
security, rather than a determination of whether to award security at all. The Master granted an order for security in the amount
of $6,000.00 rather than the $25,000.00 requested by the defendants.
30 In Ragged Runner Enterprises Ltd. v. Victoria Sports Traders Inc. [1993 CarswellBC 1961 (B.C. Master)], 1993 CanLII
1842 the court considered the plaintiff's impecuniousity may have been brought about by the defendant's alleged conduct and
considered that as a factor in deciding whether or not to order security for costs. The court reduced the amount ordered to be
paid for security for costs from $45,000.00 to $25,000.00, so as not to deprive the plaintiff of an opportunity to proceed trial.
31 These cases suggest that the defendant's contribution to the plaintiff impecuniosity is a significant circumstance to consider
in either reducing the amount of security or denying an application entirely.
32
Apex submits that if the plaintiff suffered a loss, it was caused by Filipenko. Certainly the direct cause was Filipenko's
misappropriation of funds from the plaintiff. Arguably the secondary cause could be Apex's alleged negligence.
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33
Apex notes the comments made by the court in Pocklington Foods Inc. v. Alberta (Provincial Treasurer), [1994] A.J.
No. 313 (Alta. Q.B.) at para. 12:
However, an order for security for costs may be granted even when the impecuniousity of the plaintiff allegedly results
from the defendant's actions of which the plaintiff complains: First Avenue Research Corp. v. Dow (sic) Chemical Ltd.
(1987), 16 C.P.C. (2d) 148, 11 B.C.L.R. (2d) 136 (B.C.S.C.).
34
Golden Sing Restaurant Ltd. supports the proposition that the involvement of the defendant in causing the plaintiff's
impecuniosity is to be considered in the court exercising its discretion in either making or not making a security for costs order.
The other cases suggest that the degree of involvement of the defendant is to be considered in reducing the amount of a security
for costs order.
Just and Reasonable
35
The factors considered in Rule 4.22 (a-e) weigh in favour of granting the application for security for costs. It is unlikely
that Apex would be able to enforce an order for costs against assets of the plaintiff in Alberta and since the plaintiff has ceased
carrying on business it would have no ability to pay costs award. The defendant has an arguable defence to the plaintiffs claim.
I am not satisfied that the corporate plaintiff would be unable to obtain funds from its principal shareholder and director to pay
an order for security for costs.
36 The second step in the process is for the court to consider if it is just and reasonable to grant an application for security for
costs. The only circumstance in this case that supports a reduction or denial of an order for security for costs is the defendants
role in bringing about the plaintiff's impecuniosity. If the applicant were Filipenko, who was the direct cause of the plaintiff's
financial collapse, I would consider it unjust and unreasonable to order security.
37
Apex is in a different position than Filipenko. It has an arguable defence and, at the very worst, may be found to be
only indirectly responsible for the plaintiffs financial loss. It is my conclusion that it is just and reasonable for the plaintiff to
provide security for costs in this matter.
Conclusion
38 Apex has drafted a proposed bill of costs in the amount of $49,703.91, which includes fees for second counsel. The plaintiff
justifiably objects to the inclusion of second counsel fees in this action. After deducting second counsel fees, the reduced bill
of costs would be $43,115.16. Apex's secondary role in contributing to the plaintiff's loss and impecuniosity justifies a further
small reduction in the amount of costs to $35,000.00.
39 I would allow the security to be paid in 2 payments. $17,500.00 shall be paid into the credit of this action within 2 months
after the date of the order pursuant to rule 4.23(1)(b). The action against Apex shall be stayed until the security is paid into
court and if the security is not paid within time, the action against Apex shall be dismissed without further order. The second
payment must be paid before entry of this matter for trial.
40

The plaintiff may apply for a variation of this order to provide another form of security.

41

Apex shall be entitled to costs of this application in the amount of $1,750.00, payable forthwith.
Application granted.

End of Document
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2004 ABQB 56
Alberta Court of Queen's Bench
Crossing Co. v. Banister Pipelines Inc.
2004 CarswellAlta 345, 2004 ABQB 56, [2004] A.J. No. 81, 129 A.C.W.S. (3d) 259, 50 C.B.R. (4th) 47

The Crossing Company Inc., Plaintiff and Banister Pipelines
Inc. and Enbridge Pipelines (Athabasca) Inc., Defendants
Banister Pipelines Inc. by its Receiver/Manager and Trustee in Bankruptcy, Price
Waterhouse Coopers Inc., Plaintiffs and Enbridge Pipelines (Athabasca) Inc., Defendant
Perras J.
Heard: December 12, 2003
Judgment: January 27, 2004
Docket: Edmonton 9903-07035, 0103-00464
Counsel: Graham McLennan for The Crossing Co. Inc.
William J. Kenny, Q.C. for Banister Pipelines Inc.
John L. Ircandia for PriceWaterhouseCoopers Inc.
Subject: Civil Practice and Procedure; Insolvency
MOTION by judgment creditor for settlement of terms of order and advice and direction regarding interpretation of judgment
roll.
Perras J.:
Introduction
1

By Notice of Motion, the applicant, The Crossing Company Inc. seeks the following relief:
(1) Settlement of the terms of the Order from November 6, 2003;
(2) Advice and direction regarding the interpretation of the Judgment Roll;
(3) An order resolving ambiguity, if any, in the Judgment Roll.

2

At issue is the final portion of Clause 2 of the Judgment Roll, following the Order from November 6, 2003, which states:
The Crossing Company Inc.'s costs are payable by Banister Pipelines and PriceWaterhouseCoopers Inc. in its capacity as
Receiver\Manager and Trustee in Bankruptcy of Banister Pipelines Inc., jointly and severally.

3 Behind the Notice of Motion was the position of the defendant, Banister Pipelines Inc., that the costs in the action were an
unsecured claim in the Banister Estate and not payable by PriceWaterhouseCoopers Inc. in its personal capacity.
Facts
4
Banister, along with its parent company Hartland Pipelines Services Ltd., was the subject of a receivership order dated
December 21, 1999, after a declaration of default, as well as a trusteeship order after a declaration of bankruptcy. In each order,
PWC was appointed, respectively, Receiver/Manager and Trustee.
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5
Crossing, having commenced an action in April of 1999 against Banister prior to bankruptcy, acquired court approval to
proceed with the action by consent in March of 2000.
6
The trial, which proceeded in 2003, was hotly contested with a counterclaim at issue as well. In July 2003, Crossing
received judgment with interest and costs.
7
The Judgment Roll was entered on the 8th of October, 2003 following a dispute, regarding the appropriate column for
costs, heard and determined in September. At that time, the parties never raised or addressed the present issue before me. The
Judgment Roll of October 2003 was consented to by counsel for Banister.
8
On October 10, 2003, Banister filed a Notice of Appeal. As well, on December 12, 2003, PWC on application, received
Court approval to pay the costs in this litigation should the Court so order.
Issue
9
The issue is whether costs are to be paid by PWC in its personal capacity or in its representative capacity as Receiver/
Manager and Trustee in Bankruptcy for Banister.
Analysis
10
Crossing takes the position that the Judgment Roll is clear and that Banister and PWC are jointly and severally liable
for the costs as consented to. Further, in any event, PWC is protected as it is entitled to recover all expenses associated with
its role as Receiver/Manager and Trustee.
11
Banister takes the position that once the formal judgment has been entered, this Court has no further jurisdiction to
adjudicate on the judgment and the usual exceptions (i.e., a slip or error in expressing the Court's intention) do not apply.
12 PWC takes the position that PWC was not a party to the action but only acted pursuant to the court orders of December of
1999, appointing PWC as Receiver/Manager and Trustee. Furthermore, it contends that the Judgment Roll did not specifically
order costs against PWC personally but only representatively. Since there was no allegation or proof of negligence, bad faith
or inappropriate conduct, the Court should not exercise its discretion to order costs against its officer in a personal capacity.
13
Although the Judgment Roll has been signed and entered, I am of the view that I can give further direction pursuant to
R.330 of the Alberta Rules of Court. Under this rule, the court has authority "to make supplemental orders for the purpose of
giving assistance in working out a judgment": Buxton v. Carriss (No. 2) (1959), 27 W.W.R. 459 (B.C. S.C.) as cited in Reynolds
v. Canada Trust Co. (1984), 55 A.R. 284 (Alta. Q.B.) at p. 290. Costs are an integral part of the trial process and the Court's
intention in this case was clearly that Crossing was entitled to costs. Hence any dispute as to costs can be and at first instance
should be determined by the trial court. In this instance, the Reasons for Judgment expressly allowed for the parties to reappear
and speak to costs. Besides, any ruling on costs would not affect or change the judgment but would rather, settle any dispute
as to costs. In this case it was the Court's intention that Crossing have their costs and the method to ensure that is to make
PWC personally liable: 319107 Alberta Ltd. (Receiver of) v. New Hampshire Insurance Co. (1994), [1995] I.L.R. 1-3176 (Alta.
Q.B.), Picard J. paras 9 - 13.
14

For the following reasons, I am satisfied that PWC is jointly and severally liable in its personal capacity for Crossing's costs.

15
First, the Judgment Roll was agreed to by counsel for Banister who I must assume was taking instructions from the
Receiver/Manager. Since the Receiver/Manager was charged with running the business and protecting assets for the creditors,
it is proper that they would be responsible for overseeing the litigation between Crossing and Banister.
16 Second, I must assume that the Receiver/Manager and Trustee, was aware of and instructed counsel throughout regarding
the defence of the action and initiating the counterclaim against Crossing.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

2

Crossing Co. v. Banister Pipelines Inc., 2004 ABQB 56, 2004 CarswellAlta 345
2004 ABQB 56, 2004 CarswellAlta 345, [2004] A.J. No. 81, 129 A.C.W.S. (3d) 259...

17
Third, I must assume the Receiver/Manager and Trustee acted in the interests of the creditors of Hartland group of
companies, including Banister, and that if the litigation were successful, the creditors would benefit, and if not, the creditors
would suffer accordingly. This is the risk of litigation, risk that I must assume counsel advised PWC about at some point during
the litigation process.
18 Fourth, it would be unjust for Crossing to be successful in the litigation and then be denied the fruits thereof because the
Receiver/Manager and Trustee, pursued litigation without assuring ability to pay the costs. Such would be a one-way risk. In
any event, PWC is protected since the order appointing PWC allows them to recover from the estate any costs associated with
their role and pursuing the litigation was within the ambit of their role if they so chose.
19 It is my view that Receiver/Managers, Trustees, ought not be allowed to pursue litigation with immunity against personal
liability for costs. Where there is no statutory duty to pursue the litigation and where the Receiver/Manager, Trustee knows or
ought to know there will likely be insufficient assets in the estate to satisfy any award of costs, if unsuccessful, he should be held
personally liable for costs: Vancouver Trade Mart Inc. (Trustee of) v. Creative Prosperity Capital Corp. (1998), 7 C.B.R. (4th) 3
(B.C. S.C.). As stated in L. W. Holden & C.H. Morawetz, Bankruptcy and Insolvency Law of Canada, 3rd ed. looseleaf (Toronto:
Carswell, 1992) at 7.68, I also find it immaterial whether the trustee is an unsuccessful defendant or an unsuccessful plaintiff.
However, it is notable that the Receiver/Managers, Trustees are entitled to indemnity out of the bankrupt estate provided there
was no misconduct on their behalf: Sigurdson v. Fidelity Insurance Co. of Canada (1980), 110 D.L.R. (3d) 491 (B.C. C.A.).
20 I am fortified in my views by several British Columbia Supreme Court and Court of Appeal decisions. In Ford v. Richmond
(Township) (1978), 28 C.B.R. (N.S.) 188 (B.C. S.C. [In Chambers]), the chambers judge found the trustee personally liable
notwithstanding the trustee's position that the costs were awarded against him in his representative capacity. Although Ford v.
Richmond (Township), supra was overturned on appeal (1978), 31 C.B.R. (N.S.) 199 (B.C. C.A.) the British Columbia Court
of Appeal decision in Sigurdson, supra suggests that the appeal was wrongly decided. Sigurdson, which also found the trustee
personally liable for costs, has since been followed in Vancouver Trade Mart Inc. (Trustee of), supra.
21
Therefore, as according to the Judgment Roll, PWC is jointly and severally liable for Crossing's costs. The costs are
recoverable against PWC in its personal capacity.
Order accordingly.

End of Document
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Christa Madeleine Hamza, Plaintiff and Mohamed Hamed Hamza, Defendant
The International Association of Science & Technology for Development and The
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Mohamed Hamed Hamza, on his own behalf.
D.A. McDermott, Q.C., and M. Sigurdson, for the Appellants.
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XV Preservation of property rights pending litigation
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Family law
XVII Practice and procedure
XVII.11 Costs
XVII.11.a Security for costs
Headnote
Practice --- Pre-trial procedures — Interim preservation of property
Husband in matrimonial property dispute allegedly transferred moneys to Swiss societies — Societies brought action for
declaration that they were separate legal entities and held assets in own right — Chambers judge ordered "Mareva-type" relief
against societies by directing that $300,000 in form of irrevocable letter of credit be made available by them to satisfy any
judgment in favour of wife — Pleadings of societies and husband struck when order not complied with, and societies appealed
— Societies submitted to jurisdiction of court and chambers judge exercised "in personam" jurisdiction over them — Evidence
indicated that husband had control over moneys in societies' accounts, and that Swiss courts would not enforce any judgment
obtained by wife — No error in principle on part of chambers judge in making mandatory order or in striking proceedings —
Societies' pleadings to be restored if orders for security for costs and letter of credit complied with.
Family law --- Family property on marriage breakdown — Practice and procedure — General
Husband in matrimonial property dispute allegedly transferred moneys to Swiss societies — Societies brought action for
declaration that they were separate legal entities and held assets in own right — Chambers judge ordered "Mareva-type" relief
against societies by directing that $300,000 in form of irrevocable letter of credit be made available by them to satisfy any
judgment in favour of wife — Pleadings of societies and husband struck when order not complied with, and societies appealed
— Societies submitted to jurisdiction of court and chambers judge exercised "in personam" jurisdiction over them — Evidence
indicated that husband had control over moneys in societies' accounts, and that Swiss courts would not enforce any judgment
obtained by wife — No error in principle on part of chambers judge in making mandatory order or in striking proceedings —
Societies' pleadings to be restored if orders for security for costs and letter of credit complied with.
Practice --- Costs — Appeals as to costs — Appeals from order for security for costs
Husband in matrimonial property dispute allegedly transferred moneys to Swiss societies — Societies brought action for
declaration that they were separate legal entities and held assets in own right — Chambers judge ordered security of costs of
$125,000 as well as "Mareva-type" order in form of irrevocable letter of credit — Pleadings of societies and husband struck when
letter of credit not provided as ordered, and societies appealed on ground, inter alia, that order for security for costs excessive —
Evidence indicated that husband had control over moneys in societies' accounts, and societies' action and matrimonial property
action interrelated — Societies' proceedings expensive, and possibility existed of solicitor-client costs against husband — Order
for security for costs of $125,000 not unreasonable in circumstances.
In proceedings for a division of matrimonial property, the wife alleged that the husband had transferred funds to two Swiss
societies in order to prevent the funds being included in matrimonial property for the purposes of division. The husband claimed
that the societies were separate legal entities which owned the funds, and that they were not held in trust on his behalf, although
he did have a controlling interest in the societies. The societies, which were never made parties to the matrimonial proceedings,
commenced a declaratory action to establish that they were separate legal entities holding the Swiss assets, as well as a further
$35,000 in Alberta in their own right. They named the wife in their action so that any declaration of the court would be binding
on her. During the societies' proceedings, the wife applied for security for costs, and for a mandatory injunction requiring them
to post moneys as security in the event that they were unsuccessful in their claim.
The chambers judge ordered that the societies post security for costs of $125,000, and provide an irrevocable letter of credit for
$300,000 to the clerk of the court in Alberta, the penalty for non-compliance being that the pleadings of the societies and the
husband would be struck. When a letter of credit was supplied but was not payable on demand, the pleadings were struck as
ordered, and the societies appealed the various orders, contending that the order for security for costs was excessive, and that
the chambers judge had erred in law in ordering provision of the letter of credit and in striking the pleadings.
Held: The appeals were dismissed, subject to the pleadings being restored if the orders for security for costs and for provision
of the letter of credit were complied with within a stated time.
Per Conrad J.A. (Fraser J. concurring): The chambers judge had made no error in ordering security in the amount fixed. The
ownership of the assets held by the societies was closely related to the matrimonial dispute. If it was determined, as alleged,
that the husband had transferred assets to the societies for the purpose of defeating, hindering, or delaying the wife's claim, then
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an order for solicitor-client costs might be considered, and the proceedings relating to the property issue raised by the societies
was going to be expensive. The order made was a discretionary one, and not unreasonable in the circumstances; therefore, the
appeal from the order for security for costs should be dismissed.
The chambers judge did not err in ordering the societies to provide the irrevocable letter of credit. As the property was situated
outside the jurisdiction of the court, the chambers judge exercised his authority in personam over the societies which had
submitted to the jurisdiction of the court by commencing proceedings before it. The judge found that the wife had a strong
prima facie case that the property held by the societies was matrimonial property, and that there was a real and substantial risk
that the assets would be disposed of and that recovery would be hindered or delayed. The husband had transferred moneys to
the societies after the matrimonial dispute began, and he had control of the societies. The judge determined that any order of
the court in the wife's favour would have to be re-litigated in Switzerland before it would be enforced against the societies by
a Swiss court. He also found that the only reason the societies had sued for a declaration in Alberta was to assist the husband
in establishing the legitimacy of his matrimonial property claim. In these circumstances, where the societies wanted to have
recourse to the Alberta courts, it was not unreasonable for them to post sufficient funds to satisfy the wife's claim, upon which
collection could be difficult. The judge's order did not constitute execution before judgment, but was rather an attempt to
preserve assets so that there was a possibility of execution after judgment, and in the exceptional circumstances of this case,
the order was not unreasonable.
The appeal from the order to strike the societies' pleadings should also be dismissed, subject to their right to comply with the
order for security for costs and the order for provision of the irrevocable letter of credit by a given date. If there was such
compliance, the pleadings were to be restored.
Per O'Leary J.A. (dissenting): The societies had commenced their action solely for the purpose of establishing their status as
separate legal entities holding assets in their own right. There was no evidence that they, on their own initiative or at the behest
of the husband, had dissipated assets, or dealt with them in any way so as to frustrate the wife in executing any judgment
she might obtain. The amount fixed for security of costs was grossly excessive, and ought to have been fixed by reference
to the amount by which the costs of the two actions would be increased by the joinder of the societies, and should anticipate
the consolidation of the two actions. The effect of the mandatory order regarding the letter of credit was plainly and simply
prejudgment execution in respect of an unliquidated claim in circumstances where there was absolutely no foundation for it.
Nothing in the evidence or circumstances indicated that the Swiss courts would not recognize a judgment against either or both
the husband or the societies. The fact that the societies had attorned to this jurisdiction was irrelevant. The court was not entitled
to assurances that its judgment would be satisfied, except in very exceptional circumstances, which did not exist in this case.
Having attorned to the jurisdiction of the Alberta court, the societies were now barred from asserting their status in proceedings
where it was challenged. This was sufficient reason for the mandatory order not to have been made in the first place, and for
it to be set aside now.
Table of Authorities
Cases considered by Conrad J.A. (Fraser J. concurring):
Aetna Financial Services Ltd. v. Feigelman, [1985] 1 S.C.R. 2, 15 D.L.R. (4th) 161, [1985] 2 W.W.R. 97, 56 N.R. 241, 32
Man. R. (2d) 241, 29 B.L.R. 5, 55 C.B.R. (N.S.) 1, 4 C.P.R. (3d) 145 (S.C.C.) — referred to
Derby & Co. v. Weldon (No. 6), [1990] 3 All E.R. 263 (Eng. C.A.) — applied
Haiti (Republic of) v. Duvalier (1988), [1989] 1 All E.R. 456, [1989] 2 W.L.R. 261, [1990] 1 Q.B. 202 (Eng. C.A.) —
referred to
International Assn. of Science & Technology for Development v. Hamza, 28 Alta. L.R. (3d) 125, 34 C.P.C. (3d) 210, 122
D.L.R. (4th) 92, 162 A.R. 349, 83 W.A.C. 349, [1995] 6 W.W.R. 75 (Alta. C.A.) — referred to
Mooney v. Orr (1994), 33 C.P.C. (3d) 31, [1995] 3 W.W.R. 116, 100 B.C.L.R. (2d) 335 (B.C. S.C.) — applied
Mooney v. Orr (1994), 1 B.C.L.R. (3d) 150, 33 C.P.C. (3d) 54 (B.C. S.C.) — referred to
Cases considered by O'Leary J.A. (dissenting):
Delmas v. Orion 2000 Technologies Ltd. (April 7, 1997), Doc. Vancouver C970915 (B.C. S.C. [In Chambers]) — referred to
Derby & Co. v. Weldon (No. 6), [1990] 3 All E.R. 263 (Eng. C.A.) — referred to
International Assn. of Science & Technology for Development v. Hamza, 28 Alta. L.R. (3d) 125, 34 C.P.C. (3d) 210, 122
D.L.R. (4th) 92, 162 A.R. 349, 83 W.A.C. 349, [1995] 6 W.W.R. 75 (Alta. C.A.) — referred to
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Mooney v. Orr (1994), 98 B.C.L.R. (2d) 318, [1995] 1 W.W.R. 517, 33 C.P.C. (3d) 13 (B.C. S.C. [In Chambers]) —
referred to
Statutes considered by Conrad J.A. (Fraser J. concurring):
Matrimonial Property Act, R.S.A. 1980, c. M-9
Generally — considered
APPEALS from order for security for costs, and from order directing provision of irrevocable letter of credit to satisfy possible
future judgment.
Conrad J.A. (Fraser J. concurring)):
1 These are appeals from several interim orders arising out of a matrimonial dispute in which the ownership and distribution
of property are at issue. Mrs. Hamza, the respondent in these appeals, claims that certain properties presently being held in two
Swiss Societies, namely, the appellants, The International Association of Science & Technology for Development ("IASTD")
and the International Society for Mini & Micro Computers ("ISMM") ("the Societies"), are really the property of the appellant
Mr. Hamza, or were dealt with in such a fashion that they should continue to form part of the matrimonial property available
for distribution.
2
The issue on appeal is whether the Chambers Judge could order Mareva-type relief by directing moneys to be made
available to satisfy Mrs. Hamza's judgment, and whether he erred in exercising his discretion requiring them to do so.
3 The matrimonial property owned in Canada is valued at approximately 1 million dollars, including approximately $35,000
which are claimed by the Societies. In addition, the Societies claim they have assets in Switzerland valued at approximately 1.4
million dollars. If it is held that the latter is matrimonial property, an equal division would result in an order of approximately
1.2 million dollars to Mrs. Hamza.
4
The appellant Societies issued a statement of claim in Alberta for a declaration that they are the owners of the $35,000
in Alberta plus all of the property in Switzerland.
5
Mrs. Hamza issued a statement of defence and a counterclaim in which she claims that if the property is found to be
owned by the Societies, she has a quantum meruit claim against either Mr. Hamza or the Societies for work done raising the
moneys presently held by the Societies.
6
Some background information is essential. The assets claimed by the Societies are the result of proceeds of scientific
conferences and seminars organized by Mr. Hamza in various parts of the world. During the ongoing marriage, Mrs. Hamza
alleges that they used the funds raised from those scientific conferences and seminars as though they were their own. Included in
the 1.4 million, is an amount in excess of $500,000 formerly held by Mr. Hamza, personally, in a bank in France. After divorce
proceedings were commenced, Mr. Hamza transferred those funds to the bank accounts of the Societies in Switzerland. Mrs.
Hamza claims that they were wrongly transferred. Moreover, she claims that all of the funds are, in substance, matrimonial
property.
7 The Matrimonial Property Act, R.S.A. 1980, c. M-9 ("the M.P.A.") presumes an equal division of non-exempt matrimonial
property, unless an equal division would be unjust and unequitable. In such a case, the Act allows for an unequal distribution
of property and dissipation of assets is one of those considerations for an unequal division. Thus, even if a trial judge were to
find that the property was now owned by other distinct legal entities, namely the Societies, Mrs. Hamza could still receive an
unequal division of Mr. Hamza's existing assets. In addition, the M.P.A. does provide for setting aside improper transfers.
8
The Societies were never made parties to the matrimonial property action, notwithstanding a claim against the funds
currently held in Alberta. In the property action Mrs. Hamza did not seek a declaration vis-a-vis the Societies' assets in
Switzerland.
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9
Mr. Hamza has at all times claimed that the Societies are recognized by Swiss law as seperate legal entities capable of
holding property in their own names and their own right. He claims that the Societies own the assets, and that they are not held
in trust on his behalf. Mr. Hamza apparently has the controlling interest in the Societies.
10
Thus, while a determination of whether the property is currently owned by the Societies at this time is important in
arriving at a decision under the M.P.A., it may not be conclusive of an award under that Act. Mrs. Hamza could receive an order
of 1 million dollars as an equal division of the assets or she could receive 1 million dollars as an unequal division of the assets
if a trial judge felt that it was just and equitable to distribute Mr. Hamza's assets unequally.
11
The Societies commenced their declaratory action for the purpose of establishing that they are separate legal entities
holding the $35,000 and the Swiss assets in their own right. Mrs. Hamza's counterclaim is an alternative to her claim that the
property is in fact the property of Mr. Hamza, or being held in trust for him by the Societies. The Societies' action named Mrs.
Hamza in their action, and thus any declaration of this Court would be binding upon her. She challenged their status to sue.
This Court upheld a decision refusing to strike the pleadings on that ground and ordered that their status was a triable issue:
International Association of Science & Technology for Development v. Hamza (1985), 28 Alta.L.R. (3d) 125 (Alta. C.A.).
12
Following the appeal, Mrs. Hamza brought an application for security for costs and an application for a mandatory
injunction requiring the Societies to post moneys as security in the event they are unsuccessful in their claim.
13 On April 22, 1996, the Chambers Judge ordered that the appellant Societies post security for costs in the sum of $125,000.
In addition, on September 27, 1996, he ordered that the appellants, including Mr. Hamza, arrange for $300,000 to be paid to a
receiver in Switzerland to secure and pay Mrs. Hamza's claim to matrimonial property in the event she was successful. Both
orders are appealed. Mrs. Hamza was unable to find a receiver who could carry out the instructions of the September 27th order
because of Swiss law. The parties consented to an amending order substituting an irrevocable letter of credit payable to the
Clerk of the Court in Calgary, on demand, for the sum of $300,000 in place of depositing cash with a receiver. The Chambers
Judge ordered that in the event of failure by any of the appellants to provide such an irrevocable letter of credit payable on
demand, there would be an order striking all of their pleadings. For Mr. Hamza that would involve striking the pleadings in the
divorce action, the matrimonial property action, the declaratory action and the quantum meruit counterclaim. For the appellant
Societies, the pleadings in the declaratory action and the defence to the counterclaim would be struck.
14 A letter of credit was deposited to the Clerk of the Court, but was not made payable on demand. As a result, by subsequent
order, all of the Societies' pleadings were struck, including the statement of defence to the counterclaim. That order is appealed.
The application to strike the pleadings of Mr. Hamza was adjourned sine die.
Security For Costs
15 The appellant Societies argue that the order for security for costs was excessive. They point out that the Societies' interest
relates only to the ownership of these assets and not to the whole of the matrimonial dispute. However, as previously indicated,
the ownership of the assets is interrelated to the matrimonial property dispute. With the exception of the $35,000 situate in
Alberta, the Societies would have no interest in suing in Alberta because the matrimonial property action was taken against Mr.
Hamza only and would not affect them at this time. While a decision under the M.P.A. might attach all of Mr. Hamza's Alberta
assets, it would not be an order against the Societies for any interests they may have in the assets in Switzerland.
16
I am of the view that the Chambers Judge made no error in exercising his discretion to require security in the amount
fixed. He was fully cognizant of the issues arising out of the matrimonial property action, and there is nothing to suggest that he
failed to appreciate the issues between the Societies and Mrs. Hamza. It is obvious that the issues are complicated and related.
No doubt, witnesses from Switzerland will be required. The Chambers Judge has been the case management judge and is aware
of the significance of the ownership of these foreign assets, which could constitute more than one-half of the total matrimonial
property.
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17
The Chambers Judge was advised that the cost of the total solicitor-client work in progress for Mrs. Hamza to date
was $200,000. Thus, it follows that he was not ordering security for all of her costs. Moreover, it is not unreasonable for the
Chambers Judge to have considered the possibility of an order for costs on a solicitor-client basis. If it is found that Mr. Hamza
did transfer these assets for the purpose of defeating, hindering or delaying the claim of the respondent, an order for solicitorclient costs may be considered. Certainly, the Chambers Judge is not wrong to provide generously for fees on the facts of this
case. The proceedings relating to the property issue raised by the Societies and their status to sue will be expensive.
18
An order for costs is a discretionary order. The Chambers Judge made no error of principle, nor did he fail to appreciate
the evidence or the issues. On the facts of this case, I cannot say that the amount is unreasonable. The appeal from the order
for security costs is dismissed.
Irrevocable Letter of Credit
19
The appellant Societies argue that the Chambers Judge erred in law in ordering them to provide an irrevocable letter
of credit. In particular, they argue that this case is distinguishable from Aetna Financial Services Ltd. v. Feigelman, [1985] 2
W.W.R. 97 (S.C.C.), because the property is not, and never was, within the jurisdiction. Thus, they say the criteria for a "Marevatype" injunction are not met in this case (see: Derby & Co. v. Weldon (No. 6), [1990] 3 All E.R. 263 at 268 (Eng. C.A.)).
20
I recognize that there is a distinction between cases where the property is located within the jurisdiction, and where the
property rests outside the jurisdiction. However, this concern was canvassed in Derby, supra, where a worldwide injunction was
issued by virtue of the Court's jurisdiction over the person. In this case, where the property is situated outside the jurisdiction
of the Court, the Chambers Judge exercised his authority in personam over the appellant Societies who had submitted to the
jurisdiction of the Court by commencing proceedings.
21 The appellants further argue, that even if there is authority for a mandatory direction over the party, this is not an exceptional
case of the type required for Mareva-type relief. The English Court of Appeal acknowledged that it will be a "rare case" where
it is appropriate to grant such an injunction (Haiti (Republic of) v. Duvalier (1988), [1990] 1 Q.B. 202 (Eng. C.A.) at 215). The
same court had previously been faced with a request for an order to transfer property out of Switzerland into a jurisdiction that
would recognize the authority of the English court (see: Derby).
22 In Derby, the plaintiffs had obtained worldwide Mareva injunctions against several of the defendants restraining them from
dealing with their assets. The assets were transferred to a receiver who had joint control with a lawyer for one of the defendants,
a company. The lawyer for the defendant company was later added as a defendant. The assets were located in many jurisdictions
outside of England, including Switzerland. The plaintiff requested, among other orders, for the assets to be transferred out of
Switzerland. This order was requested because it was alleged by the plaintiffs that the Swiss court would be unlikely to recognize
or enforce any English judgment which might be obtained against the majority of the defendants, who continually protested
jurisdiction of the English court. Before being able to enforce any judgment, the plaintiffs would have to re-litigate the issues
under Swiss jurisdiction. The English Court of Appeal determined that it did have authority to order the transfer of the assets
out of Switzerland by virtue of its jurisdiction over the person (Derby & Co. v. Weldon, at 272). As one object of the Mareva
injunction is to prevent a defendant from making orders of the court less effective, Lord Justice Dillon concluded, at 273:
I see no reason why that should not extend, in principle and in an appropriate case, to ordering the transfer of assets to a
jurisdiction in which the order of the English court after the trial of the action will be recognized from a jurisdiction in
which that order will not be recognized and the issues would have to be relitigated if ... the only connection of the latter
jurisdiction with the matters in issue in the proceedings is that moneys have been placed in that jurisdiction in order to
make them proof against the enforcement, without a full retrial in a foreign court, of any judgment which may be granted
to the plaintiffs by the English court in this action or indeed if the only connection with the latter jurisdiction is financial,
as a matter of controlling investments.
Although Dillon L.J. recognized that he had the authority in personam to order the defendants to transfer the assets out of
Switzerland, failing which he could bar them from defending the action, he declined to make such an order as it would be
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ineffective (Derby v. Weldon (No. 6), at 273). The lawyer holding the assets was unlikely to concur with the order. The sanction
of debarring him from the defending the action would not be effective. Lord Justice Dillon stated, at 273-4:
But that would serve no practical purpose. The position would be different if it could fairly be said that the consequence
of a failure by the defendants collectively to comply with an order of the court against all the defendants to procure the
transfer out of Switzerland of all the receivership assets located there would be that all the defendants would be debarred
from defending the action. While, however, one may suspect that [the lawyer] would transfer the assets in virtually any
way that [the other defendant] really wants, I do not believe that it would be possible to establish in advance of the trial
in October that [the other defendant] has such a degree of control as to warrant barring him and [another defendant] from
defending the action because of [the lawyer's] failure to comply with the order.
While the order was not made on facts specific to that case, the jurisdiction was acknowledged. The Court of Appeal ordered
the remaining external assets to be transferred to sole order of the receiver (at p.274).
23 The respondent submits that the question is what is just and equitable in the circumstances of the case (see, for example,
Mooney v. Orr (1994), 100 B.C.L.R. (2d) 335 at 348 (B.C. S.C.); re-application (1994), 33 C.P.C. (3d) 54 (B.C. S.C.)). Madam
Justice Huddart in Mooney v. Orr, supra, for the Supreme Court of British Columbia was of the view that the circumstances
appropriate for the court to exercise its just and equitable discretion are present when the court's process is being abused. She
states, at 351:
A litigant cannot be permitted to use the court to his advantage, while effectively disavowing in advance any judgment
against him.
And continued, at 352:
The circumstances of each situation will determine whether justice requires an injunction and a listing of assets or the
transfer of assets to a receiver, not to enhance the claimant's rights, but to ensure that those reasonable people who pay
for the administration of justice in this province are not affronted by the impotence of the court in the face of those who
choose to order their affairs so as to keep all their options for themselves.
Finally, if there is a real risk of disposal of those assets existing outside the jurisdiction so that any judgment would be
inconsequential, then, as Huddart J. noted in Mooney v. Orr, at 350:
Mareva injunctions are available not only to restrain the active dissipation of assets, but also as a form of security.
24 While the remedy should be confined to exceptional circumstances, the ability to grant the remedy exists. The Chambers
Judge used his jurisdiction over persons as well as the principles underlying worldwide "Mareva-type" injunctions to support
the resulting mandatory injunction. He found that the respondent has a very strong prima facie case that the property held by the
Societies should be included in making a distribution in the matrimonial action. Moreover, he found that the threshold test for
Mareva-type relief was met. He found that the risk was real and substantial that the assets will be disposed of, and was satisfied
that recovery would be hindered or delayed. He also required Mrs. Hamza to give an undertaking for damages which the other
parties might suffer if the order is held to have been improperly granted.
25 The order was made to secure Mrs. Hamza's claim. The claim was that either the assets held in the names of the Societies
are owned de facto by Mr. Hamza, and are therefore to be included in the matrimonial property under the matrimonial property
action, or the transfer of those assets to the Societies could be used to justify an unequal division of assets. Thus, Mrs. Hamza's
judgment may exceed the amount of the assets available in Alberta. The Chambers Judge was obviously of the view that the
order was needed to prevent further dissipation of assets should the Societies lose in their claim to the property. In his judgment
the Chambers Judge stated:
[C]ertain convincing evidence has been placed before the court. It is clear that in a short period of time following the
commencement of the divorce and matrimonial property proceedings in 1989 by Mrs. Hamza, her husband transferred more
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than $550,000 from bank accounts in his name to Swiss accounts in the name of [the Societies]. He continued to maintain
authority for [the Societies'] accounts and does so to this time. He has admitted that he does not require authorization from
anyone to draw cheques on the accounts of [the Societies], including cheques in his favour, which he says are loans to
him. (A.B. Vol III, 463-4)
26 As mentioned, the justification for the order was the need to secure funds. While it is true, as pointed out by my colleague
O'Leary J.A., that there is no evidence that the Societies themselves dissipated assets, there is certainly evidence that Dr. Hamza
moved moneys from his name into the names of what he now claims are separate legal entities, thereby creating all of the
difficulties of tracing those funds. Mr. Hamza has control of the Societies. It is not a giant leap that there is a risk that Mr. Hamza
would cause the Societies to move the moneys again simply to hinder collection if they are unsuccessful in the property claim.
27
It is important to recognize that there is no dispute between Mr. Hamza and the Societies. Their interests are parallel.
Moreover, the difficulty in obtaining the security requested by the Court in its first order establishes how easy it is to make
collection difficult in Switzerland.
28 The first order of the court for security was to direct that the sum of $300,000 be placed with a receiver in Switzerland to be
appointed by Mrs. Hamza. Because that order could not, under Swiss law, be implemented, the second order was substituted by
agreement. As previously noted, it provided that instead of receivership, an unconditional letter of credit would be provided to
the Clerk of the Court in Calgary. Failing compliance with the successive orders, the pleadings of the Societies were to be struck.
29 In response to the second order, a letter of credit was delivered to the Clerk of the Court. It provided that drawings under
the letter of credit would be paid upon delivery to the bank of the final order of a Swiss court. The Swiss order must state that
the final judgment of this Court, under which the drawing is payable, is enforceable in Switzerland. Until the Swiss court order
is obtained the security would not be enforceable here.
30

The orders above constituted Mareva-type relief. The Chambers Judge found:
Fourthly, that the risk is real and substantial that the assets will be disposed of. The comments pertaining to the monies
in Switzerland and the attitude of [the Societies], as well as the attitude of Dr. Hamza, all convince me that there is a real
substantial risk that any judgment of this court will be of no avail to a successful party insofar as [the Societies] and Dr.
Hamza will have the ability to control the movement of those monies without any intervention by any authority on behalf
of Mrs. Hamza. (A.B. Vol. III 467-8)

31 The trial judge properly directed himself to the issues. As in Derby & Co. v. Weldon (No. 6), the Chambers Judge recognized
that it was likely that the issues would have to be re-litigated in Switzerland before Mrs. Hamza could enforce any judgment
obtained. The difficulties encountered in trying to comply with an order to place moneys with the receiver, are indicative of
the type of problems which may be encountered in enforcing a judgment. There is no evidence before the Court in this action
that an order for the payment of money payable under a letter of credit would be enforced by the courts of Switzerland should
Mrs. Hamza obtain a judgment for such order. If Mrs. Hamza is successful, it would be a hollow victory to have a judgment
against the Societies if, at the end of the day, there was nothing to be gained but another lawsuit for enforcement in Switzerland.
The Swiss legal opinions filed which demonstrate the problems in arranging to have a receiver that could agree to comply
with a Canadian court order without breaching Swiss laws are also indicative of the kind of problems and extra costs apt to
be encountered if it is necessary to pursue this action in Switzerland. There was no evidence filed, nor were the parties able to
assure the Court that enforcement of a Canadian judgment in Switzerland would be readily accomplished.
32
Conversely, for the Societies there would be nothing to lose. If they win, they win. If they lose, they still win because
Mrs. Hamza would, at a minimum, be required to enforce, if not relitigate, in Switzerland. Moreover, apart from their claim of
ownership of the $35,000 in the Societies' names in Calgary, it was totally unnecessary for the Societies to commence an action
in Canada. With respect to the moneys in Switzerland, it would have been necessary for Mrs. Hamza to enforce any judgment
she may have obtained here in Switzerland. If there was an issue between her and the Societies as to the ownership of Swiss
assets, that issue would still exist at the conclusion of the matrimonial property action. Certainly, there is no issue between Mr.
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Hamza and the Societies. It was not Mrs. Hamza who brought in the Societies; they chose to sue here. It is not unreasonable
to conclude that the only reason the Societies have sued for a declaration in Alberta is to assist Mr. Hamza to establish the
legitimacy of his matrimonial claim. Moreover, it simply adds to the expense which Mrs. Hamza has had to face. Finally, and
most importantly, if the Societies wish to have recourse to these Courts, it is not unreasonable for them to post sufficient funds
to satisfy her claim upon which collection may be difficult.
33
With respect to the comments of my colleague O'Leary J.A., the issue is not whether there is evidence that the Societies
have dissipated assets. There is evidence from which the Chambers Judge could conclude that Mr. Hamza will make it difficult
for Mrs. Hamza to collect her judgment if the Societies lose on the property issue. He has control of the Societies. There is
evidence that he has transferred moneys from his name to the Societies. In addition, he has commenced another action which
has increased costs and delayed her matrimonial property action. There is no good reason for the Societies to have sued here
when she has not yet sought relief against the Societies with respect to the Swiss assets.
34 The decision of Derby is distinguishable in the result to the extent that the Societies, if they fail to comply with an order
to secure, risk being struck as the plaintiffs in the declaratory action, and as defendants to the counterclaim for quantum meruit.
35 I am satisfied this is an exceptional case that justifies the Chambers Judge's exercise of discretion. O'Leary J.A. has stated
that the order in question simply constitutes execution before judgment. I do not agree. It is an attempt to preserve assets so
there is a possibility of execution after judgment. There was sufficient evidence for the Chambers Judge to conclude that assets
will be removed or collection will be made difficult without injunctive relief. Further, I agree with the comments in Mooney v.
Orr. In the circumstances of this case, Mr. Hamza should not be permitted to use this Court to his advantage while effectively
disavowing in advance any judgment against him.
36
It is true that this order makes assets available for attachment in the event of success on the final action. But that is the
very essence of a preservation of property order or a Mareva-type injunction. The assets cannot be moved. In this case there is
evidence to justify a conclusion that there is a risk that attempts will be made to avoid collection if the Societies are unsuccessful.
37
The Chambers Judge made no error in principle in granting his order. He appreciated that this was an exceptional order.
He carefully considered the issue of quantum and limited the amount required to secure payment to Mrs. Hamza in the event
of success. He found a strong prima facie case. It is hard to conceive of a case more deserving than one where a spouse with
funds is alleged to have kept money in his name out of the jurisdiction, and then transferred it to Swiss Societies. As a result,
litigation is extremely expensive for one without funds.
38
With respect, I do not agree that the order prejudges the matrimonial dispute. Recognizing that there is apparently no
dispute between the Societies and Mr. Hamza, it simply says if the Societies want to enter into the matrimonial dispute indirectly
by naming Mrs. Hamza in their declaratory action, they will, in this case, post their money ordered. It is true that the effect is
to provide Mrs. Hamza with security before judgment. In my view this is an appropriate case for such an order.
39 Finally, Mr. Hamza argues that the amount of $500,000 is at least $100,000 too high because the Chambers Judge failed
to properly consider the exchange rate. It may be that it is slightly more than needed if the same exchange rate is in place on the
date of trial. That, however, cannot be assured. Moreover, the Chambers Judge appeared to have completed his calculations on
the assumption that there would be an equal division of assets. An unequal division would require more, as may be justified in
this case. The calculation of costs is not a science, and the Chambers Judge was careful to try to keep the order at a minimum.
I cannot say the Chambers Judge made an unreasonable decision and would dismiss the appeal on this ground.
Striking the Pleadings
40
The last appeal relates to the order striking the pleadings for failure to comply with the September 27, 1996 order as
amended. I would dismiss the appeal from the order to strike the Societies' statement of claim subject to their right to comply
with the order on or before September 4, 1997. It is argued that it is unfair to strike the appellant Societies' defence to the quantum
meruit counterclaim. As the court now has jurisdiction over the counterclaim the respondent could proceed to assessment of
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damages against the Societies undefended. I agree that if the Societies are prepared to post security for costs, and are prepared
to proceed with the scheduled trial, they should be allowed to defend the following claims:
(1) If Mrs. Hamza wishes to pursue her claim against the Alberta asset of $35,000 currently in the name of the Societies,
the Societies should be allowed to defend that claim.
(2) If Mrs. Hamza wishes to proceed with her counterclaim, the Societies should be allowed to defend with respect to the
issue of quantum meruit only.
Mr. Hamza
41 Finally, the appellant Mr. Hamza argues that he should not be the subject matter of the direction to provide an irrevocable
letter of credit, nor should his pleadings be struck because he does not have control over the Societies.
42
The Chambers Judge agreed that it would be unfair to strike Mr. Hamza's pleadings and thereby deprive him of his
right to defend if, in fact, he could not force compliance with the order. He adjourned that application and I agree with that
decision. Moreover, the respondent takes no issue with that decision. But the respondent argues that the order is still valid and
should remain because Mr. Hamza does control the Societies and the court has jurisdiction over him. If, in fact, Mr. Hamza
cannot force compliance, there will be no consequence (so long as he can defend his action). He could raise his lack of power
to perform the obligation in any future application for contempt for breach of the order. If he can cause performance, he should.
Thus, I would dismiss the appeal.
Summary
43
In summary, I dismiss all of the appeals of IASTD and ISMM with the following exception: if they post the security for
costs and the irrevocable letter payable on demand by September 4, 1997, and they undertake to the court that they will not need
an adjournment of the trial date, all pleadings will be restored. If they post security for costs, they will be allowed to defend the
counterclaim on quantum meruit and the claim to the $35,000, if Mrs. Hamza elects to proceed with those claims.
44

I dismiss the appeal of Mr. Hamza.

O'Leary J.A. (dissenting):
45

I do not agree with the majority's disposition of these appeals.

46
The Societies appeal three Orders made by the Chambers Judge. It may be useful to review how and why the Societies
became involved in the matrimonial property dispute between Mr. and Mrs. Hamza. Mrs. Hamza sued for a distribution of
matrimonial property. She alleges that the assets of the Societies, which comprise money on deposit to their credit in Switzerland
and approximately $35,000 in Canada, are really the property of her husband and are therefore matrimonial property subject to
division. Mr. Hamza has at all times claimed that the Societies are recognized by Swiss law as separate legal entities capable of
holding property in their own names and in their own right. He says the Societies own the assets, not him. Mr. Hamza admittedly
has a substantial interest, apparently a controlling interest, in the Societies. That interest may itself be matrimonial property,
however Mr. Hamza contends that the assets of the Societies are not.
47
The Societies were never made parties to the matrimonial property action despite the fact that it has always been an
issue in those proceedings whether the assets of the Societies are owned by them or by Mr. Hamza. Consequently, the Societies
commenced the declaratory action in Alberta against both Mr. and Mrs. Hamza seeking declarations that they be recognized in
Alberta as separate legal entities holding their assets in their own right and that Mr. Hamza has no direct interest in those assets.
No other relief is claimed. Mrs. Hamza moved to strike out the Statement of Claim on the ground that the Societies are not legal
entities under Alberta law, do not carry on business here, and have no capacity to maintain an action in Alberta. That application
was dismissed in Queen's Bench and the dismissal was upheld by this Court: (1995), 28 Alta. L.R. (3d) 125 (Alta. C.A.). Mrs.
Hamza subsequently filed a Counterclaim against the Societies in the declaratory action based on quantum meruit for the value
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of services she claims she rendered to the Societies before the parties separated. That claim is clearly alternative to her position
in the matrimonial property action as it assumes the Societies, and not Mr. Hamza, own the assets held by the Societies.
48 It is clear that the Societies commenced the declaratory action solely for the purpose of providing a means of establishing
their status as separate legal entities holding their assets in their own right. Those issues were being litigated in the matrimonial
property action in their absence. The Societies claimed nothing from either Mr. or Mrs. Hamza. In fact their attornment to this
jurisdiction is of significant benefit to Mrs. Hamza. In addition to providing a vehicle for her alternative quantum meruit claim,
it clothes the Alberta courts with jurisdiction over the Societies, a factor which may prove important later if Mrs. Hamza obtains
a judgment against them which has to be enforced in Switzerland. The two proceedings should have been consolidated long
ago and will undoubtedly be before trial.
49
The parties own matrimonial property in Canada valued at approximately $1.0 million. This includes the sum of
approximately $35,000 which is claimed by the Societies. The Societies have assets in Switzerland valued at approximately
$1.4 million. Included in that amount is approximately $500,000 formerly held by Mr. Hamza personally in a bank in France
which was transferred after the divorce proceedings were commenced to the bank accounts of the Societies in Switzerland.
He claims these funds have always been beneficially owned by the Societies and were held temporarily by him in trust for
convenience. There is no evidence that this transaction made the funds more difficult For Mrs. Hamza to attach than if they
had remained in France.
50
The Societies' assets are the proceeds of scientific conferences and seminars organized by Mr. Hamza on behalf of the
Societies in various parts of the world. None of the assets presently located in Switzerland have ever been in Canada. Mrs.
Hamza was aware of the existence of the Societies and the fact that they had money in Swiss bank accounts long before the
domestic dispute arose. There is no evidence that the Societies, on their own initiative or at the behest of Mr. Hamza, have
dissipated their assets or dealt with them in a manner calculated to frustrate Mrs. Hamza in executing any judgment she may
obtain against Mr. Hamza or the Societies.
Security for Costs
51
I acknowledge that ordering security for costs and setting the amount are discretionary. For the purpose of argument, I
concede that an order requiring the Societies to post security is justified on the basis that they may not have sufficient assets in
the jurisdiction to satisfy a judgment for costs. They have assets worth about $35,000 in Canada, my colleagues say these are
in Alberta. In my view, the amount ordered by the Chambers Judge is grossly excessive having regard to all the circumstances,
in particular the overall increase in litigation costs which will be caused by the presence of the Societies as parties through
the declaratory proceedings.
52
This Order should be prospective. There is no basis for ordering that costs incurred by Mrs. Hamza before the Societies
commenced their action be secured. The amount of security should have been based on an estimate of the increase in costs
likely to result from the participation of the Societies through the vehicle of the declaratory action. No pro forma Bill of Costs
was before the Chambers Judge and there appears to be no reasoned calculation of the appropriate amount.
53
The Order was made in the declaratory action. The issues raised complement those in the matrimonial property action.
Neither action can be viewed in isolation. They will or should be consolidated for trial. The issues raised by the Societies are
relevant to the matrimonial property action. The beneficial ownership of the Societies' assets, and the status of the Societies as
separate legal entities, are in issue in the matrimonial property proceedings. It is difficult to appreciate how the relief sought
by the Societies and their presence as parties to the proceedings could aggravate the cost of litigating these issues by any
significant amount. In my view, the Societies should not be required to secure any increase in costs attributable to Mrs. Hamza's
Counterclaim.
54
Mrs. Hamza had undoubtedly incurred significant expense in prosecuting the matrimonial property action before the
security for costs Order. It is apparent to me from the amount of security ordered that the Chambers Judge calculated the amount

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

11

Hamza v. Hamza, 1997 ABCA 263, 1997 CarswellAlta 723
1997 ABCA 263, 1997 CarswellAlta 723, [1997] 9 W.W.R. 592, [1997] A.J. No. 836...

in large part on the basis of the costs already incurred by Mrs. Hamza in the matrimonial property action rather than on a realistic
assessment of the increased costs resulting from the Societies' involvement as real instead of phantom parties.
55
I have concluded that the Chambers Judge erred in principle in exercising his discretion. The amount fixed was far in
excess of the highest amount justified in the circumstances. I would set aside the Order and remit the issue to the Chambers
Judge to fix security by reference to the amount by which the costs of the two actions will be increased by the joinder of the
Societies. That amount should be based on a realistic estimate submitted by Counsel for Mrs. Hamza. Further, the amount should
anticipate the consolidation of the two actions and should recognize that the Societies have assets in Alberta, if that is the case.
Finally, the posting of security should not be made a condition of defending the Counterclaim.
Mandatory Injunction
56
The effect of the Order under appeal is to compel the Societies (whose status as separate entities has not as yet been
determined) to bring to this jurisdiction sufficient assets (in the form of an irrevocable letter of credit payable on demand) to
secure payment in full of the judgment which Mrs. Hamza may obtain against Mr. Hamza in the matrimonial property action
or against the Societies in her Counterclaim based on quantum meruit. The Order does not simply restrain Mr. Hamza and the
Societies from dealing with the assets in Switzerland. As pointed out earlier, there is no evidence that the Societies on their
own initiative or through Mr. Hamza have or are in the course of dissipating their assets or dealing with them so as to frustrate
recovery by Mrs. Hamza of the judgment she may obtain against either Mr. Hamza or the Societies. The assets have never been
in Canada and their status and location remain essentially as they were before the domestic dispute arose. Further, Mrs. Hamza
has always been aware that these assets were located abroad.
57 In my view the Order is plainly and simply pre-judgment execution in respect of an unliquidated claim in circumstances
where there is absolutely no foundation for it. My concern is heightened as the form of execution requires the potential judgment
debtors to bring assets from a foreign jurisdiction since recovery there may not be as convenient as in Alberta.
58
It is said that Switzerland is not a "reciprocating" state and therefore Mrs. Hamza will be unable to enforce an Alberta
judgment there against Mr. Hamza or the Societies; she will have to "re-litigate" the issues. Apparently Switzerland has no
legislation under which a foreign judgment may be enforced summarily by registration. They may be enforced only by action
on the judgment, the traditional method of enforcing foreign judgments. The Societies have attorned to this jurisdiction and Mr.
Hamza is clearly subject to the jurisdiction of the Alberta courts. The evidence indicates to me that any judgment obtained in
these proceedings against either Mr. Hamza or the Societies may be enforced by action in Switzerland in the same manner as a
properly obtained Swiss judgment may be enforced here. Nothing in the evidence or the circumstances indicates that the Swiss
courts will not recognize a judgment against either or both Mr. Hamza or the Societies. There will be no need to re-litigate the
issues in Switzerland. Neither Mr. Hamza nor the Societies has placed any obstacle in the path of Mrs. Hamza which did not
exist before the parties separated.
59 There may be rare and exceptional cases where an interlocutory "worldwide Mareva injunction" will be granted: See, e.g.,
Mooney v. Orr (1994), 98 B.C.L.R. (2d) 318 (B.C. S.C. [In Chambers]). Indeed, there may be circumstances justifying an order
such as that under appeal compelling a potential judgment debtor to bring assets from another jurisdiction into this jurisdiction to
secure payment of a possible judgment: Derby & Co. v. Weldon (No. 6), [1990] 3 All E.R. 263 (Eng. C.A.). In my opinion this is
not an appropriate case for either form of relief. The only justification for the order is the convenience of Mrs. Hamza. It assures
her that any judgment obtained will be satisfied expeditiously. That is not enough. The Court is not entitled to assurances that
its judgment will be satisfied barring very exceptional circumstances which do not exist here. The fact that the Societies have
attorned to this jurisdiction is irrelevant: See Delmas v. Orion 2000 Technologies Ltd. (April 7, 1997), Doc. Vancouver C970915
(B.C. S.C. [In Chambers]). The situation here is no different than if the assets were located in Saskatchewan or in a reciprocating
state of the United States, save that an Alberta judgment may, procedurally, be more easily enforced in those jurisdictions.
60 The mandatory injunction Order is one which cannot be effectively enforced without visiting unfairness on the Societies.
Having attorned to this jurisdiction they are now barred from asserting their status in proceedings where it is challenged and
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from defending Mrs. Hamza's Counterclaim. That alone is a sufficient reason why the order should not have been made in the
first place and why it should now be set aside.
61

I would allow the appeal and set aside the Order.

Sanctions
62
The third Order appealed flows from the failure of the Societies to comply with the first two, and strikes out all of
their pleadings. They are precluded from pursuing declaratory relief and will not be able to participate in litigation in which
their status and rights are in issue. That may ultimately redound to the disadvantage of Mrs. Hamza should she attempt to
enforce a judgment in Switzerland against the assets held there by the Societies. Of more immediate concern is the fact that
the Societies' defence to the quantum meruit Counterclaim is struck leaving it open to Mrs. Hamza to note the pleadings closed
thus foreclosing any defence by the Societies except as to amount.
63 The Societies commenced a simple declaratory action to clarify their status and the status of the assets held in their names
in Canada and Switzerland. Those issues were already before the Court in the matrimonial property action. The Societies are
not parties to that action. Upon the dismissal of Mrs. Hamza's motion to strike the Statement of Claim in the declaratory action,
the two actions should have been consolidated. The involvement of the Societies adds little to the cost or complexity of the
proceedings and gives Mrs. Hamza the opportunity to advance a direct claim against the Societies in quantum meruit.
64 In my view it is manifestly unjust to demand that the Societies secure easy execution of Mrs. Hamza's potential judgment
and, in default of compliance, to strike out their pleadings, leaving them exposed to Mrs. Hamza's Counterclaim. Mrs. Hamza
continues to deny that the Societies have a separate existence yet she is willing to have them secure any judgment she might
obtain against them if they are found to be legal entities or against Mr. Hamza if not so found. If the Societies are excluded
from these proceedings because their pleadings are struck for failure to comply strictly with the mandatory injunction, Mrs.
Hamza's Counterclaim should, in fairness, also be struck or at least stayed pending the outcome of the matrimonial property
action. That would place the parties in the same positions as they were before the declaratory action was commenced, a situation
which was, apparently, quite acceptable to Mrs. Hamza. In any case, I would not require the posting of security for costs as a
condition of defending the Counterclaim.
65
The Societies have taken these appeals in good faith. If they are dismissed, the Societies should be given a further
opportunity to comply with them before any sanctions are imposed. I would direct that they be given 30 days from the date on
which this judgment is filed within which to comply with the Orders.

End of Document
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Mudrick Capital Management, LP, Frontfour Capital Corp. and
Frontfour Capital Group LLC (Plaintiffs) and John D. Wright,
Peter D. Scott, Ian Brown, Martin Hislop, Kenneth R. McKinnon,
Corey C. Ruttan, Craig Lothian and W. Brett Wilson (Defendants)
K.D. Yamauchi J.
Judgment: September 7, 2018
Docket: Calgary 1701-03999
Counsel: Timothy Pinos, Ted Frankel, Stephanie Voudouris, for Plaintiffs
Michael Barrack, Richard D Bell, Brittiny Rabinovitch, for Defendants, John D Wright and Peter D Scott
Julia A Lisztwan, Mark D MacAulay, for Defendants, Ian Brown, Martin Hislop, Kenneth R McKinnon, Corey C Ruttan, Craig
Lothian and W Brett Wilson
Subject: Civil Practice and Procedure; Corporate and Commercial
Related Abridgment Classifications
Civil practice and procedure
XXIV Costs
XXIV.3 Security for costs
XXIV.3.d Grounds for requiring security
XXIV.3.d.ii Lack of assets
Headnote
Civil practice and procedure --- Costs — Security for costs — Grounds for requiring security — Lack of assets
It was previously determined that plaintiffs' claim could be subject to security for costs order on basis that plaintiffs had hybrid
claim and s. 243(3) of Alberta Business Corporations Act did not bar defendants from pursuing security for costs applications
— Court found that misrepresentation/oppression aspect of plaintiffs' claim constituted 35 percent so security for costs that
defendants sought would be reduced by that amount, and alleged breach of contract, misrepresentation and piercing corporate
veil formed balance of plaintiffs' claim — Two separate groups of defendants applied for security for costs on triple column 5
— Applications granted — Principals of plaintiffs stated that none of them held assets in Alberta and they did not have offices
in Alberta but were all based in United States, so it would be impossible to enforce judgment against assets in Alberta —
While plaintiffs claimed that they held "in excess of $100 million in equity" of number of entities, some of which had offices
in Alberta, they provided no details of that equity or whether they held those equity positions beneficially — Defendants met
burden of showing that plaintiffs would be unable to pay costs of successful defendants, while plaintiffs had not met evidentiary
burden to show their ability to pay — Court could not rule on relative strength of parties' respective positions, but statements
of defence raised meritorious defences to each cause of action that plaintiffs raised — Plaintiffs provided no evidence that they
could not fund lawsuit, and security for costs order would not unduly prejudice plaintiffs' ability to continue action — Whether
applying test for entitlement through application of unable to pay test in s. 254 of Act or just and reasonable test in R. 4.22
of Alberta Rules of Court, defendants were entitled to order for security for costs — Defendants met their burden of proof,
plaintiffs did not meet their evidentiary burden, and it was just and reasonable that plaintiffs post security for costs — It was
appropriate for plaintiffs to post security for past and future costs, and since litigation would proceed in stages, it was fair that
security for costs award also be made in stages — Each set of defendants was awarded separate security for costs — Amount of
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claim significantly exceeded $1.5 million threshold for column 5, allegations plaintiffs made against defendants were relatively
complex, column 5 without multiplier would be inadequate, and triple column 5 was appropriate award.
Table of Authorities
Cases considered by K.D. Yamauchi J.:
Amex Electrical Ltd. v. 726934 Alberta Ltd. (2014), 2014 ABQB 66, 2014 CarswellAlta 166, [2014] 8 W.W.R. 581, 54
C.P.C. (7th) 146, 99 Alta. L.R. (5th) 1, 582 A.R. 304 (Alta. Q.B.) — followed
Attila Dogan Construction & Installation Co. v. AMEC Americas Ltd. (2011), 2011 ABQB 175, 2011 CarswellAlta 407,
100 C.L.R. (3d) 213, 49 Alta. L.R. (5th) 212, 504 A.R. 295, 14 C.P.C. (7th) 174 (Alta. Q.B.) — considered
Autoweld Systems Ltd. v. CRC-Evans Pipeline International Inc. (2011), 2011 ABCA 243, 2011 CarswellAlta 1355, 515
A.R. 6, 532 W.A.C. 6, 57 Alta. L.R. (5th) 429 (Alta. C.A.) — referred to
Beacon Hill Service (2000) Ltd. v. Esso Petroleum Canada (2000), 2000 ABCA 326, 2000 CarswellAlta 1528, (sub nom.
Beacon Hill Service (2000) Ltd. v. Imperial Oil Ltd.) 281 A.R. 148, (sub nom. Beacon Hill Service (2000) Ltd. v. Imperial
Oil Ltd.) 248 W.A.C. 148 (Alta. C.A.) — considered
Calmont Leasing Ltd. v. 32262 B.C. Ltd. (2002), 2002 ABCA 290, 2002 CarswellAlta 1512, 317 A.R. 331, 284 W.A.C.
331 (Alta. C.A.) — considered
Emerex Oil and Gas Ltd. v. Drover (2016), 2016 ABQB 420, 2016 CarswellAlta 1485 (Alta. Q.B.) — considered
Farley v. Alberta Hospital Assn. (1985), 60 A.R. 138, 1985 CarswellAlta 471 (Alta. Q.B.) — considered
Manson Insulation Products Ltd. v. Crossroads C&I Distributors (2014), 2014 ABQB 634, 2014 CarswellAlta 1892, 598
A.R. 46 (Alta. Q.B.) — referred to
Mudrick Capital Management v. Wright (2018), 2018 ABQB 194, 2018 CarswellAlta 555 (Alta. Q.B.) — referred to
North American Polypropylene ULC v. Williams Canada Propylene ULC (2018), 2018 ABQB 281, 2018 CarswellAlta
777 (Alta. Q.B.) — considered
Provalcid Inc. v. Graff (2014), 2014 ABQB 453, 2014 CarswellAlta 1332, 591 A.R. 117, 12 Alta. L.R. (6th) 63 (Alta.
Q.B.) — considered
Stewart Estate v. 1088294 Alberta Ltd. (2016), 2016 ABCA 144, 2016 CarswellAlta 820, 35 Alta. L.R. (6th) 1, [2016] 9
W.W.R. 230 (Alta. C.A.) — considered
Travel Guild Inc. v. Smith (2014), 2014 CarswellOnt 19157 (Ont. S.C.J.) — considered
Trimove Inc. v. Servus Credit Union (2017), 2017 ABQB 50, 2017 CarswellAlta 88, 44 C.B.R. (6th) 5 (Alta. Q.B.) —
considered
Statutes considered:
Business Corporations Act, R.S.A. 2000, c. B-9
s. 243(3) — considered
s. 254 — considered
Rules considered:
Alberta Rules of Court, Alta. Reg. 124/2010
R. 4.22 — considered
R. 4.22(a) — considered
R. 4.22(b) — considered
R. 4.22(c) — considered
R. 4.22(d) — considered
Tariffs considered:
Alberta Rules of Court, Alta. Reg. 124/2010
Sched. C, Tariff of Costs, column 5 — referred to
APPLICATIONS by two separate groups of defendants seeking security for costs.
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K.D. Yamauchi J.:
I. Introduction
1 Two separate groups of Defendants, in 2 separate applications, each seek security for costs from the Plaintiffs in the amount
of $611,047.50, based on triple column 5. On February 21, 2018, this Court heard the parties' submissions on the preliminary
issue of whether the Plaintiffs' claim could be subject to a security for costs order, or whether section 243(3) of the Alberta
Business Corporations Act, RSA 2000, c B-9 [ABCA] barred the Defendants from pursuing their security for costs application.
2
This Court issued its reasons for decision on March 15, 2018, which is cited as Mudrick Capital Management v. Wright,
2018 ABQB 194 (Alta. Q.B.) (the "Initial Decision"). The Initial Decision concluded that the Plaintiffs have a "hybrid" claim,
such that ABCA s 243(3) did not bar the Defendants from pursuing their security for costs applications.
3
This Court found that the misrepresentation/oppression aspect of the Plaintiffs' claim constitutes 35%, so the security for
costs that the Defendants seek will be reduced by that amount. The alleged breach of contract, misrepresentation, and "piercing
the corporate veil" aspects will form the balance of their claim.
4
This Court invited the parties to make further submissions as to whether the Defendants have met the test to allow this
Court to award security for costs and, if so, in what amount. The parties provided this Court with further written submissions.
II. Background
5
This Court provided an outline of the background and facts in the Initial Decision. It sees no need to repeat them in
this decision. Suffice it to say that the Plaintiffs seek an order declaring that the Defendants' conduct was oppressive, unfairly
prejudicial and unfairly disregarded their interests as a result of an exchange transaction in which the Plaintiffs were not invited
to participate, which, they argue, prejudiced their ranking as creditors. They also claim that the Defendants misrepresented the
corporation's financial situation, and the fact that they were negotiating a debt restructuring with other parties which resulted
in an exchange transaction. As a result, the Plaintiffs claim, the Defendants breached their common law and statutory duties to
act honestly and in good faith with a view to the corporation's best interests.
III. Discussion
6
There are a number of issues with which this Court must deal. It will discuss each issue separately, and then provide a
summary at the end of these reasons.
A. Entitlement to Security for Costs
7
The legislative foundation for the Defendants' claim for entitlement to security for costs are ABCA s 254 and rule 4.22 of
the Alberta Rules of Court, Alta Reg 124/2010 [Rules], which, respectively, provide as follows:
254 In any action or other legal proceeding in which the plaintiff is a body corporate, if it appears to the court on the
application of a defendant that the body corporate will be unable to pay the costs of a successful defendant, the court may
order the body corporate to furnish security for costs on any terms it thinks fit.
4.22 The Court may order a party to provide security for payment of a costs award if the Court considers it just and
reasonable to do so, taking into account all of the following:
(a) whether it is likely the applicant for the order will be able to enforce an order or judgment against assets in Alberta;
(b) the ability of the respondent to the application to pay the costs award;
(c) the merits of the action in which the application is filed;
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(d) whether an order to give security for payment of a costs award would unduly prejudice the respondent's ability
to continue the action;
(e) any other matter the Court considers appropriate.
8
In Trimove Inc. v. Servus Credit Union, 2017 ABQB 50 (Alta. Q.B.) at para 108, (2017), 44 C.B.R. (6th) 5 (Alta. Q.B.),
Nielsen J said the following:
. . . Whether an application for security for costs is brought pursuant to s. 254 of the BCA or pursuant to Rule 4.22, the
onus of proof does not change. The applicant seeking security for costs bears the initial onus to establish, on a balance
of probabilities, that the respondent will be unable to pay its costs if the defence is successful. If the applicant satisfies
this onus, the evidentiary burden shifts to the respondent to show why the Court should not exercise its discretion to make
such an Order against it.
9
In the case at bar, the applicant Defendants bear the initial onus. If the evidentiary burden shifts, the respondent Plaintiffs
must establish why this Court should not exercise its discretion to make an order for security for costs, in the case of ABCA s
254 or whether it would be just and reasonable for this Court to grant an order for security for costs, in the case of Rules r 4.22.
In either case, the decision of whether to require the respondent to pay security for costs is discretionary: Amex Electrical Ltd.
v. 726934 Alberta Ltd., 2014 ABQB 66 (Alta. Q.B.) at paras 71-72, (2014), 582 A.R. 304, 99 Alta. L.R. (5th) 1 (Alta. Q.B.).
10
The Plaintiffs Frontfour Capital Corp and Frontfour Capital Group LLC are corporations, so ABCA s 254 applies to
them, in the first instance. The Plaintiff Mudrick Capital Management, LP is a limited partnership, so ABCA s 254 does not
apply to it. Rules r 4.22 does.
11
In Amex, Wakeling J, as he then was, provided a list of non-exhaustive factors when a court is considering whether it
will require a respondent to post security for costs. He said, "[t]he likelihood a court will exercise its discretion in favour of an
applicant for security for costs and grant a security-for-costs order goes up if one or more of the following conditions exists":
Amex at para 74. He then continued with the list, which included the following:
a) the respondent is a corporation and has no assets in Alberta;
b) the respondent is a corporation and the assets it has in Alberta are of a nature or value that there is a substantial risk that
the applicant may not be able to recover any costs award likely to be granted to it;
c) the likelihood the respondent will receive judgment against the applicant is low;
d) a security for costs order will not prevent the respondent from prosecuting its action;
e) the applicant is not seeking security for steps already taken;
f) if the applicant has counterclaimed, and the issues raised by the counterclaim and the claim are different, this will not
deter a court from granting security for costs;
g) the applicant has applied for a security for costs order at the earliest opportunity; and
h) the resolution of the issues presented by the respondent's action is not important to the greater community.
Amex at para 74.
12
As this Court mentioned in Provalcid Inc. v. Graff, 2014 ABQB 453 (Alta. Q.B.) at paras 88-89, there are similarities
between the factors outlined in Rules r 4.22 and the factors that Wakeling J articulated in Amex. Of course, the ultimate result
involves the application of different standards, but it would be useful to use the Rules r 4.22 factors as a starting point.
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13

It is to that analysis this Court now turns.

1. Whether it is likely the Defendants will be able to enforce an order or judgment against assets in Alberta
14
Rules r 4.22(a) is similar to the first factor that Wakeling J articulated in Amex. During questioning, principals of the
Plaintiffs stated that none of them holds assets in Alberta. Nor do any of them have offices in Alberta. All are based in the United
States. Thus, it would be "impossible . . . to enforce an Order or Judgment against assets here": Attila Dogan Construction &
Installation Co. v. AMEC Americas Ltd., 2011 ABQB 175 (Alta. Q.B.) at para 11, (2011), 49 Alta. L.R. (5th) 212, 504 A.R.
295 (Alta. Q.B.).
15 Because of this, the evidentiary burden shifts to the Plaintiffs to show that they have assets in Alberta. The Plaintiffs argue
that they hold "in excess of $100 million in the equity" of a number of entities, some of which have offices in Alberta. They
provide no details, however, of that "equity" or whether they hold those equity positions beneficially. This Court agrees with the
following comment that Carpenter-Gunn J made in Travel Guild Inc. v. Smith, 2014 CarswellOnt 19157 (Ont. S.C.J.) at para 17:
. . . What the plaintiff must show in this motion when responding to this motion is that they have sufficient assets within
the jurisdiction to cover a potential cost award. A fair amount of detail is required. Full financial disclosure is required and
should include the amount and source of all income, a description of the assets, a list of liabilities and other significant
assets and an indication of the extent of the plaintiff's ability to borrow and details of any assets disposed of or encumbered
since the cause of action ...
16

None of the Plaintiffs has provided any such information. As a result, they have not met their evidentiary burden.

2. Whether the Plaintiffs have the ability to pay any costs award
17
Rules r 4.22(b) folds into Wakeling J's first 2 factors in Amex. The Defendants have met their onus to show this factor
through their questioning of the Plaintiffs' principals. Similar to the first factor, the Plaintiffs have not met their evidentiary
burden to show their ability to pay.
18
The Plaintiffs argue that the Defendants have not met their burden to show that the Plaintiffs "will be unable to pay the
costs of a successful defendant," citing ABCA s 254. This Court disagrees. The Defendants have met their burden through their
questioning of the Plaintiffs' principals. The Plaintiffs then argue that it is the Defendants' burden to prove a negative, viz, that
the Plaintiffs will be unable to pay a costs award. This mischaracterizes the burden. The evidentiary burden has already shifted.
It now rests on the Plaintiffs to prove that they will be able to pay any costs award. They have not done so.
19
The Plaintiffs cite North American Polypropylene ULC v. Williams Canada Propylene ULC, 2018 ABQB 281 (Alta.
Q.B.), for the proposition that a court should not normally infer a non-resident corporation is unable to pay costs only because
it decides not to disclose its financial affairs. There is much more to an analysis under ABCA s 254 than this factor. As well,
this Court does not agree with the further proposition outlined in that case that ABCA s 254 and Rules r 4.22 are alternate forms
of relief. Wakeling J took a completely opposite view in Amex. In any event, Polypropylene is not binding on this Court and
it chooses not to follow it.
3. The Merits of the Action
20
Rules r 4.22(c) is similar to the third factor that Wakeling J articulated in Amex, only in opposite terms. In Attila Dogan,
Wittmann CJQB said the following concerning this factor:
. . . What Rule 4.22 requires is an inquiry into the merits. In my view, this suggests that a reasonably meritorious defence,
when considered together with the other factors set out in Rule 4.22, is sufficient to weigh in favour of granting security
for costs. It is neither possible, nor desirable, for the Court at this stage to determine which party's case is stronger.
Attila Dogan at para 17.
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21 How could this Court do anything but conduct a cursory review of the parties' respective positions based on the materials
they have filed in support of this application? As this Court said in Provalcid at para 97, it must consider this case "on the basis
of undisputed facts, the pleadings . . . and not on the basis of seriously disputed facts or assessments of credibility."
22
Because this application is made very early in these proceedings, this Court prefers to conduct this analysis from the
perspective of the Rules r 4.22(c), rather than to determine whether the Plaintiffs' likelihood of success is low. This Court is
simply not in a position to conduct that analysis. It prefers the Attila Dogan approach.
23 This Court has reviewed, among other things, the pleadings that the parties have filed in this action. Of course, this Court
cannot rule on the relative strength of the parties' respective positions. However, the Defendants' statements of defence raise
meritorious defences to each cause of action that the Plaintiffs raise.
4. Whether a security for costs order would unduly prejudice the Plaintiffs' ability to continue the action
24

Rules r 4.22(d) is similar to the fourth factor that Wakeling J articulated in Amex.

25 The argument that the Plaintiffs posit to show that they have interests in various entities sufficient to cover any costs award
indicate that such interests would permit them to continue the action. Even though those interests might make collection of any
costs award difficult for the Defendants to collect, the same concern does not arise with respect to the Plaintiffs accessing those
amounts to fund its lawsuit: Autoweld Systems Ltd. v. CRC-Evans Pipeline International Inc., 2011 ABCA 243 (Alta. C.A.) at
para 14. In fact, in their supplementary brief, the Plaintiffs say, "[t]he Plaintiffs are plainly not entities that would struggle to
pay the Defendants' costs if the Defendants are successful at trial": Supplementary Bench Brief, filed June 19, 2018 at para 27.
26
The Plaintiffs have provided no evidence that it cannot fund this lawsuit. In Calmont Leasing Ltd. v. 32262 B.C. Ltd.
(2002), 317 A.R. 331 (Alta. C.A.) at para 8, the court said:
In the case of a limited liability company, it is particularly important that there be sworn evidence that the appellant or
plaintiff has no way to raise any kind of security of any description. That is because an impecunious company with a cause
of action is a one-way valve which allows money to flow from a successful lawsuit through the company to its creditors
or shareholders (or both), but prevents any money from flowing in the opposite direction.
5. Other Factors
27 The Defendants made the application for security for costs following the close of pleadings and the exchange of affidavits
of records. This was early in the proceedings, so the Plaintiffs suffer little or no prejudice given the lack of delay on the
Defendants' part.
28 Furthermore, the issues as articulated in the pleadings indicate the action and issues it presents will have little impact on
the greater community. The action concerns the litigants, and no other persons.
6. Conclusion on Entitlement
29 Whether one applies the test for entitlement through the application of the "unable to pay" test in ABCA s 254, or the "just
and reasonable" test in Rules r 4.22, the Defendants, through the application of the various factors that this Court has discussed,
are entitled to an order for security for costs as against the Plaintiffs. The Defendants have met their burden of proof and the
Plaintiffs have not met their evidentiary burden.
30
Accordingly, this Court orders that it is just and reasonable that the Plaintiff Mudrick Capital Management LP furnish
security for costs. As well, the Plaintiffs Frontfour Capital Corp. and Frontfour Capital Group LLC shall likewise furnish
security for costs.
B. Quantum
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31 This Court had already received written submissions on the percentage of the Plaintiffs' claims attributable to the oppression
action, and heard oral submissions on the same. It conducted its own detailed examination, and ruled as follows:
The alleged misrepresentations form a large part of the oppression action. Thus, this Court finds that the misrepresentation/
oppression aspect of this action will constitute 35% of the action, so the security for costs that the Defendants seek will
be reduced by that amount. The alleged breach of contract, misrepresentation, and "piercing the corporate veil" aspects
will form the balance of this action.
Initial Decision at para 51.
32

This Court has no intention of conducting a further analysis on this portion, and stands by its ruling.

33
The Plaintiffs argue that the quantum of security for costs that the Defendants seek is excessive. There are 2 groups of
Defendants. Each requests security for costs in the amount of $611,047.50, based on triple column 5.
34

The quantum of security for costs requires this Court to address a number of sub-issues, which are a follows.

1. Should security for costs be awarded only for prospective steps
35 This Court has the discretion to award security for the steps that the parties have taken before the application before this
Court, as well as for future steps in the litigation: Manson Insulation Products Ltd. v. Crossroads C&I Distributors, 2014 ABQB
634 (Alta. Q.B.) at para 13, citing Beacon Hill Service (2000) Ltd. v. Esso Petroleum Canada, 2000 ABCA 326 (Alta. C.A.) at
para 10; Farley v. Alberta Hospital Assn. (1985), 60 A.R. 138 (Alta. Q.B.) at para 19. Such a ruling may be appropriate where, for
example, the respondent showed at the outset that it had the ability to pay for an award of costs, but later did not have the ability
to pay: Manson at para 16. That is not the situation in the case at bar, where this Court has found that the Defendants are entitled
to a security for costs award, based on the "unable to pay" test in ABCA s 254, or the "just and reasonable" test in Rules r 4.22.
36 Courts have also held that it might be appropriate not to allow security for costs for steps already taken where a respondent
is faced with an unexpected security for cost application. See e.g. Provalcid at para 108. As well, if the applicant has delayed
in bringing its security for costs application, the respondent might be able to show that it was induced into believing that it was
safe to incur costs without the risk of facing a security for costs application. See e.g. Emerex Oil and Gas Ltd. v. Drover, 2016
ABQB 420 (Alta. Q.B.) at para 79. In the case at bar, the record shows that the Plaintiffs were well aware from the outset of
these proceedings that the Defendants would be seeking security for costs.
37

The Court orders that in the case at bar, it is appropriate for the Plaintiffs to post security for past, as well as future costs.

2. Whether there should be a "stepped" security for costs award
38
One set of Defendants does not oppose a "stepped" security for costs award, such that this Court would require security
only up to and including the end of a summary judgment application. The other set of Defendants recognize that this Court
has the discretion to make such an award.
39
Because this litigation will proceed in stages, this Court finds that it would be fair, in the circumstances of the case at
bar, that the security for costs award be made in stages. The first such stage will be up to and include the end of the summary
judgment application, which will include all steps taken to that point, even if they are not taken to support the summary judgment
application, such as questioning, and the cost of expert reports and fees.
3. Whether each set of Defendants is allowed security for costs
40

The Plaintiffs provide little argument on this sub-issue, but simply state the following:
. . . [I]t is inappropriate that both sets of Defendants are requesting the exact same amount of security for costs. The quantum
awarded should exclude inevitable overlap or shared work product amongst the Defendants.
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Plaintiffs' Supplementary Bench Brief, filed June 19, 2018, para 34.
41
The Defendants are incurring 2 sets of costs. The fact that the Defendants have chosen 2 sets of counsel is not the test.
Each set might have different arguments. In fact, each set had different, but in some cases, similar, arguments for the application
that forms the subject-matter of this decision.
42
Neither the Plaintiffs nor this Court should direct that the Defendants share costs. Accordingly, this Court directs that
each set of Defendants shall be awarded separate security for costs.
4. Whether this Court should award a multiple of Column 5 costs
43 The Plaintiffs argue that it would be inappropriate for this Court to award security for costs as a multiple of Column 5, and
differentiate between the factual matrix in the case at bar, and that facts emanating from the cases the Defendants have cited in
support of the multiple of Column 5. They also point to the relative simplicity of the case at bar compared with those other cases.
44
Although this Court has discretion when it establishes the quantum of the security the Plaintiffs must post, it is must
still make a principled decision. In Stewart Estate v. 1088294 Alberta Ltd., 2016 ABCA 144 (Alta. C.A.) at paras 25-26, the
court said the following:
To summarize, Alberta courts have typically awarded a multiplier of the tariffs in Column 5 in three circumstances: when
the complexity of the action warrants it, when the amount in dispute significantly exceeds the $1.5 million threshold for
Column 5 or when the conduct of one of the parties warranted a multiplier. However, generally, courts also rely upon the
other considerations set out in Rule 10.33 in determining whether a multiplier should be applied. There is nothing in the
cases surveyed to suggest that the analysis for applying a multiplier differs in an oil and gas context.
Since a costs award is ultimately at the discretion of the judge, there is little in the way of a uniform basis upon which
a multiplier is awarded or declined. It is highly dependent on the unique facts and circumstances of each case. However,
a general principle arising from the case law is that the discretion to grant costs must be exercised judicially, and in line
with the factors in Rule 10.33. Additionally, in actions where the amount in dispute greatly exceeds Column 5, there is a
general recognition that Schedule C is deficient, and that a multiplier may be applied. However, courts are careful to avoid
awarding a multiplier that would result in the over-indemnification of a successful party.
[Emphasis added].
See also Attila Dogan at para 27.
45
The amount of the claim in the case at bar significantly exceeds the $1.5 million threshold for Column 5. The Plaintiffs
have claimed $150 million.
46
The allegations that Plaintiffs make against the Defendants are relatively complex, as this Court articulated in the
Initial Decision. The key legal issues include alleged misrepresentation, breach of statutory and common law duties, the proper
interpretation of an indenture under New York law, the alleged breach of the indenture, oppression, and the damages alleged
by the Plaintiffs. Of course, there are contested factual issues that the parties must establish to support these allegations. This
matter is far from simple.
47 In the case at bar, Column 5 without a multiplier would be inadequate to support the costs that will no doubt arise through
these proceedings.
48

Triple Column 5 is an appropriate award in the situation before this Court.

IV. Conclusion
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49
The Defendants have provided this Court with the calculation of their costs up to the end of the summary judgment
application. This Court orders that the Plaintiffs post security in those amounts within 30 days after the order emanating from
these reasons is entered.
Applications granted.

End of Document
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2013 ABCA 313
Alberta Court of Appeal
Hill v. Hill
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Trial judge found that plaintiff did not have 1 /4 interest in business in dispute involving discretionary trust — Trial judge
dismissed claim raising many causes of action, seeking disgorgement of profits, and alleging various types and instances of
fraud, dishonesty and other misconduct — Trial judge awarded defendants costs at 4 times Sched. C, Tariff of Costs, column
5 under Alberta Rules of Court up to close of plaintiff's case at trial, and at single column 5 thereafter — Plaintiff appealed
and defendants cross-appealed — Appeal dismissed; cross-appeal allowed — In awarding costs which exceeded single column
five, trial judge did not consider irrelevant matters — Actual legal bills; prolonged interlocutory warfare through numerous
motions; plaintiff's extraordinary persistence and search for new reasons to reach conclusion of valid trust in his favour; and
accusations of serious impropriety, with little or no evidence, were not irrelevant matters — As to cross-appeal, costs after close
of plaintiff's case was to be increased to 3 times column 5 — Although plaintiff had dropped claim for oppression, plaintiff
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dropped no factual allegations, and pleas of misconduct were never formally withdrawn — Huge sums of money, far higher than
what column 5 involved, were in issue — Trial judge's discretion to give some reduction after withdrawal of claim, as incentive,
was entitled to deference, but reasons did not reveal that trial judge considered question of whether such large reduction was
justified — Trial judge's reasons clearly showed that four undoubted and important factors got no weight at all; this allowed
appellate intervention.
Civil practice and procedure --- Costs — Persons entitled to or liable for costs — Multiple parties — Separate defences
Trial judge found that plaintiff did not have 1 /4 interest in business in dispute involving discretionary trust — Trial judge
dismissed claim raising many causes of action, seeking disgorgement of profits, and alleging various types and instances of
fraud, dishonesty and other misconduct — Trial judge gave two separate sets of costs, one to corporate defendants and one
to individual defendants — Plaintiff appealed and defendants cross-appealed — Appeal dismissed; cross-appeal allowed on
other grounds — Corporate defendants were accused of oppression and knowing breaches of trust because of matters of which
they and their officers had no personal knowledge and did not believe had happened — Knowledge was relevant, so corporate
defendants had defence not open to individual defendants — Fact that plaintiff kept alleging misconduct by certain parties and
changing his grounds of suit made separate counsel even more important — In any event, party accused of individual bad and
dishonest conduct such as fraud is entitled to his or her own counsel — Plaintiff adding to list of alleged instances and types of
misconduct, usually against one or two individuals and not against all parties, showed diversity of interest — Defendants were
not obliged to laugh off allegations in suit by persistent litigant involving huge sums of money and reputations of many, including
lawyer and charter accountant — No unnecessary duplication of work was alleged between two sets of counsel for defendants.
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Campbell v. Campbell (1955), 14 W.W.R. 690, 1955 CarswellBC 28 (B.C. C.A.) — referred to
Charles Osenton & Co. v. Johnston (1941), [1942] A.C. 130, [1941] 2 All E.R. 245, 110 L.J.K.B. 420, 57 T.L.R. 515
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1998 ABCA 118, 61 Alta. L.R. (3d) 256, [1998] 10 W.W.R. 736 (Alta. C.A.) — referred to
Evans v. Bartlam (1937), [1937] A.C. 473, [1937] 2 All E.R. 646 (U.K. H.L.) — followed
Friends of the Oldman River Society v. Canada (Minister of Transport) (1992), [1992] 2 W.W.R. 193, [1992] 1 S.C.R. 3,
3 Admin. L.R. (2d) 1, 7 C.E.L.R. (N.S.) 1, 84 Alta. L.R. (2d) 129, 88 D.L.R. (4th) 1, 132 N.R. 321, 48 F.T.R. 160, 1992
CarswellNat 649, 1992 CarswellNat 1313 (S.C.C.) — considered
Hamilton v. Open Window Bakery Ltd. (2003), 2004 SCC 9, 316 N.R. 265, 235 D.L.R. (4th) 193, 2003 CarswellOnt 5591,
2003 CarswellOnt 5592, 2004 C.L.L.C. 210-025, 184 O.A.C. 209, [2004] 1 S.C.R. 303, 70 O.R. (3d) 255 (note), 40 B.L.R.
(3d) 1 (S.C.C.) — followed
Jacobi v. Newell (County No. 4) (1994), 1994 CarswellAlta 123, (sub nom. Jacobi v. Board of Education of Aqueduct
Roman Catholic Separate School District No. 374) 153 A.R. 241, 19 Alta. L.R. (3d) 394, 28 C.P.C. (3d) 349 (Alta. Q.B.)
— referred to
Keystone Shingles & Lumber Ltd. v. Royal Plate Glass & General Insurance Co. (1955), 1955 CarswellBC 42, 15 W.W.R.
283 (B.C. S.C.) — referred to
Kurian v. Alberta (Administrator, Motor Vehicle Accident Claims Act) (2004), 2004 ABCA 217, 2004 CarswellAlta 848
(Alta. C.A.) — referred to
Lamport v. Thompson (1942), [1942] O.W.N. 12, 1942 CarswellOnt 124, [1942] 2 D.L.R. 65 (Ont. C.A.) — referred to
Valley Salvage Ltd. v. Molson Brewery British Columbia Ltd. (1976), [1976] 3 W.W.R. 673, 1976 CarswellBC 159 (B.C.
S.C.) — referred to
599291 Alberta Ltd. v. Luff (2008), 2008 ABCA 57, 2008 CarswellAlta 180, 67 C.L.R. (3d) 165, 429 A.R. 215, 421 W.A.C.
215 (Alta. C.A.) — considered
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Rules considered:
Alberta Rules of Court, Alta. Reg. 124/2010
R. 10.31(3)(a) — referred to
R. 10.33 — considered
R. 10.33(1)(d) — considered
R. 10.33(1)(f) — considered
R. 10.33(2)(a) — considered
R. 10.33(2)(c) — considered
R. 10.33(2)(d) — considered
R. 10.33(2)(e) — considered
Tariffs considered:
Alberta Rules of Court, Alta. Reg. 124/2010
Sched. C — referred to
Sched. C, Tariff of Costs, column 5 — referred to
APPEAL by plaintiff from judgment reported at Hill v. Hill (2012), 2012 ABQB 694, 2012 CarswellAlta 2045, (sub nom. Hill
v. Hill Family Trust) 543 A.R. 1 (Alta. Q.B.) concerning costs in litigation involving trust; CROSS-APPEAL by defendants.
Per curiam:
A. Introduction
1 This is an appeal and a cross-appeal from a costs decision given after a long trial. The trial judge's decision on the merits is
2012 ABQB 256 (Alta. Q.B.), and his decision on costs is 2012 ABQB 694 (Alta. Q.B.). They set out the facts in great detail,
but these brief details will introduce the basic situation, and state a few facts in general terms.
2 The appellant's late father built up a very successful valuable set of businesses. Ownership depended upon a discretionary
trust made long ago, partly for tax reasons. The appellant (who later became legally trained) had little to do with the business.
His brother did, and ultimately the trustees appointed him as beneficiary. The appellant formed the fixed belief that years before,
four of the children had been appointed, and so the appellant (as one of them) had a 1/4 interest in the business. The trial judge
found that that was not so.
3 The appellant was the plaintiff, and his statement of claim raised many other causes of action and allegations. It also sought
disgorgement of profits on a host of grounds. The appellant alleged that almost everyone on the other side had been guilty of
a variety of types and instances of fraud, dishonesty, and other misconduct.
4 The trial judge gave two separate sets of costs, one to the corporate defendants and one to the individual defendants. They
had been separately represented for some years before the trial. They are the respondents.
5
The judge gave the respondent defendants costs calculated on 4 times column 5 of Schedule C up to the close of the
appellant plaintiff's case at trial, and on single column 5 thereafter.
6
The appellant plaintiff has appealed costs (separately from his unsuccessful appeal on the merits of the lawsuit). The
respondent defendants cross-appeal the restriction of costs to single column 5 for the last part of the trial.
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7 There is an outstanding motion to fix certain aspects of the costs of the main appeal, but we have been asked not to decide
that until this trial costs appeal is decided.
8

We will discuss the main appeal first, then the cross-appeal.

B. Exceeding Column Five
9

On the main appeal, the appellant first objects to any fees which exceed single column 5 of Schedule C.

10 His ground for this first objection alleges that some of the matters which the trial judge considered are entirely irrelevant
to costs.
11
The first matter said to be irrelevant is how much the winning parties' legal fees were. But party-party costs are not
plucked out of the ether; they are designed to be somewhere around half a reasonable legal bill, or a little under. And Schedule
C does not bind a judge in any respect, and is not even presumed correct. See R 10.31(3)(a) and Part D below. So actual legal
bills are relevant. That the actual bills might be too high goes to weight, not to relevance. And the appellant never argued that
the respondents' legal bills were too high, says the trial judge. The respondents say that the appellant did not object to looking
at these bills at any time in the Court of Queen's Bench. And the amount of actual legal bills is only one of many factors. This
factor is a useful cross-check: Ed Miller Sales & Rentals Ltd. v. Caterpillar Tractor Co., 1998 ABCA 118, 216 A.R. 304, [1998]
10 W.W.R. 736 (Alta. C.A.) (paras 8, 9).
12
The second objection in the appellant's list is not really relevance. It is that someone else paid some of the legal bills.
But the legal test to recover party-party costs is not what has been paid; it is whether the party was liable to pay his lawyer.
The respondents were liable. Payment of fees by an insurer, relative, or friend is not a bar to recovering costs: Jacobi v. Newell
(County No. 4) (1994), 153 A.R. 241 (Alta. Q.B.), 246-47 (paras 17-24); Armand v. Carr, [1927] S.C.R. 348, [1927] 2 D.L.R.
720 (S.C.C.).
13
In any event, this question is academic here. No one else paid the legal bills; there was simply an unequal distribution
from a purely discretionary trust. Nor was this objection ever made to the trial judge. The appellant's suggestion that his father
used money that had been held back for this suit is not founded in the evidence.
14
The third factor to whose relevance the appellant objects is that the appellant had brought many wasteful motions. This
cannot be irrelevant, in light of R 10.33, paras (1)(d), (f) and (2)(a), (d). The appellant and his ever-evolving claims were moving
targets throughout, and he was so ingenious, persistent, technical and unpredictable, that the respondents needed the utmost
care. That topic of prolonged interlocutory warfare cannot possibly be irrelevant. Rule 10.33(2)(a) expressly makes relevant
unnecessary conduct or conduct lengthening or delaying the action or steps in it. There was a plethora of that. As for the size
of the evidence, the number of witnesses is not the only measure. Five hundred and ninety records, totalling over 6500 pages,
were marked as exhibits.
15
The appellant now suggests that looking at the numerous motions in the suit is double counting. But it is not; the trial
judge considered the motions from the point of view of complexity. This lawsuit was complex from any point of view. The
trial judge was entitled to take notice of the contents of the court file, and did not need evidence of such motions made before
he performed duties in this suit.
16
The fourth irrelevant factor which the appellant suggests the trial judge relied on was the previous similar lawsuits.
That situation is rare in ordinary litigation. It adds complexity, adds volume to the relevant paperwork, and adds issues of res
judicata; so we have trouble in seeing that that is irrelevant to costs. In any event, the trial judge expressly did not weigh this
independently (para 19). He merely mentioned it in his preliminary survey of the background (para 16). So this is academic too.
17 The fifth irrelevant factor allegedly relied on was the appellant's unshakeable belief in a valid trust in his favor. But the trial
judge's point was not the appellant's motivation; it was his extraordinary persistence, and continual searching for new reasons
to reach the same old conclusion. The courts' experience with many indefatigable litigants shows how much that multiplies
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litigation expenses for opponents. Whatever the appellant's actual motivation or beliefs, his conduct had a certain manner. A
reasonable bystander (or opponent) would have concluded that as a result, caution and sufficient resources were called for. See
the trial judge's Reasons on costs, para 17, and note the past tense at the end. The test was not subjective.
18 The appellant also complains that two parts of the trial got a different costs scale (some column 5, some four times that).
But that is the obverse side of the cross-appeal. We will discuss that below, under Part D.
19
The sixth factor which the appellant calls irrelevant was accusing the respondents of serious impropriety, with little or
no evidence to support those accusations. The appellant's pleadings and arguments at every step were studded with examples
of that. One could cite a dozen modern Alberta cases (some in the Court of Appeal) increasing costs for that reason. See also
the Caterpillar case, supra, at para 12. Recent high authority is Hamilton v. Open Window Bakery Ltd. (2003), 2004 SCC 9,
[2004] 1 S.C.R. 303, 316 N.R. 265 (S.C.C.) (para 26). We are aware of no Canadian authority questioning the relevance of that
factor. Indeed it is mandated by R 10.33(2)(a), (d), (e). The fact that the appellant withdrew many of these allegations halfway
through trial is a repeat of the issues on the cross-appeal. Again, see Part D for a discussion.
20
There is no validity to any of the first ground of appeal. And even if one were to ignore the standard of review, single
column 5 would have been patently insufficient. That is explained in Part D below.
C. Separate Sets of Costs
21
The respondents say that this objection by the appellant is new in the Court of Appeal, and was not made in the Court
of Queen's Bench, as was pointed out there to the trial judge. The topic is not discussed in the trial judge's reserved written
costs Reasons.
22
The appellant now argues that the two groups of defendants, separately represented, should share a single set of costs.
This overlaps with the earlier appeal on the merits, which we decided. There the appellant argued that for the same reasons, the
Court of Appeal should not hear separate counsel. The Court of Appeal rejected that argument.
23

One test may be "whether a party unnecessarily separated that party's defence from that of another party": R 10.33(2)(c).

24
Obviously there is some overlap in the various defendants' interests, but the issue is slightly different: whether separate
counsel or defences were necessary, or reasonably appeared to be needed. The test is not how the suit turned out; it is what was
possible a long time before trial: Lamport v. Thompson, infra. If the identity of the various parties' interests and positions did
not apply all across the board, then obviously separate counsel were needed. The central and original contest was over who
in effect owned one of the companies. How could the individuals who were the rival owners have identical positions to the
companies owned? The companies were accused of oppression and of knowing breaches of trust because of matters of which
the companies and their officers had no personal knowledge, and did not believe had happened. Knowledge is relevant, so the
companies had a defence not open to the family members.
25
The fact that the appellant kept alleging misconduct by certain parties, and changing his grounds of suit, made separate
counsel even more important.
26 In any event, a party accused of individual bad and dishonest conduct such as fraud, is entitled to his or her own counsel:
Keystone Shingles & Lumber Ltd. v. Royal Plate Glass & General Insurance Co. (1955), 15 W.W.R. 283 (B.C. S.C.), 285;
Valley Salvage Ltd. v. Molson Brewery British Columbia Ltd., [1976] 3 W.W.R. 673 (B.C. S.C.); Lamport v. Thompson, [1942]
2 D.L.R. 65 (Ont. C.A.), 69.
27 The appellant kept adding to his list of alleged instances and types of misconduct. The allegations were usually against one
or two individuals, and usually not all parties were alleged guilty of a single accusation. That alone shows diversity of interest.
Nor were the respondent defendants obliged to laugh off the allegations in this suit by a persistent litigant involving both huge
sums of money, and the reputations of many, including a lawyer and a chartered accountant.
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28
There is some resemblance to the separate-costs awards in 599291 Alberta Ltd. v. Luff, 2008 ABCA 57, 429 A.R. 215
(Alta. C.A.).
29

The appellant alone had three trial counsel.

30 No unnecessary duplication of work is alleged between the two sets of counsel for the respondent defendants. Obviously the
trial judge thought there was no significant unnecessary duplication. The only example of the respondents' allegedly unnecessary
duplication mentioned in the appellant's factum on costs is some portions of their statements of defence. The same factum
mentions adoption of certain arguments of the co-defendants. That is the opposite of duplication of work.
31 The Court should be slow to second-guess counsel's decision as to when interests conflict: Kurian v. Alberta (Administrator,
Motor Vehicle Accident Claims Act), 2004 ABCA 217 (Alta. C.A.), Edm. 0203-0078-AC, [2004] AUD 2039 (June 28, with
corrigenda) (para 10).
32

This second ground of appeal must fail.

D. Cross-Appeal as to Scale of Costs for Latter Part of Trial
33 The respondents cross-appeal. The trial judge gave them quadruple column 5 only up to the close of the appellant plaintiff's
case. The respondents say that they should not have been restricted to single column 5 after the close of the appellant's case.
That reduction extends over 29 half-days of oral proceedings, which is much longer than most whole trials. The judge said that
he lowered the scale of costs after that point for one reason only: because the appellant then dropped one of his claims (after
some cajoling). The parties could not know then that the trial judge would dismiss the entire suit.
34
However, the appellant dropped no factual allegations; the allegations all remained as the foundation for other causes of
action. The only change was that the facts were no longer said to lead to oppression. For example, the head of the company was
still accused of breach of trust, and the company still accused of knowing assistance, in respect of the same transactions which
had been the foundation for the oppression claims dropped at the end of the plaintiff's case. Claims to repay salary were dropped
against the company's head, but not claims to reimburse 22 transactions in that office. And at the same time as oppression was
withdrawn, read-ins about the other transactions were entered as exhibits. The respondents led evidence to rebut that, and were
cross-examined on that by the appellant.
35
Only once during the case of the respondent defendants did the appellant object to an item of their evidence on grounds
of irrelevance. The appellant's challenge to the 1995 conveyance which gave the head of the company his ownership was not
withdrawn at the close of the plaintiff's case; it persisted until final oral argument.
36 That the appellant plaintiff called only two live witnesses may sound relevant, but it leaves a mistaken impression, because
most of the evidence went in by admissions, read-ins, and cross-examination. Indeed, since much of the evidence was never
given out loud, length of oral proceedings is misleading.
37
The pleas of misconduct were never formally withdrawn by amendment, discontinuance, or otherwise. The respondents
(appellants by cross-appeal) and the trial judge both point that out. The closing argument of the appellant at trial repeated an
allegation of dishonesty, and more surfaced on appeal.
38 We must keep in mind that Schedule C is a purely-optional rubber stamp for a judge, who may use it or not, or amend it,
as he or she sees fit. See Ed Miller Sales & Rentals Ltd. v. Caterpillar Tractor Co., supra (paras 6, 8), and R 10.31(3)(a).
39 One must note the huge sums of money in issue: capital of one quarter of $70,000,000 assets (according to trial evidence),
plus disgorgement of profits or income for over 30 years. So the amounts in issue were far higher than column 5 involves. That
column is for suits over $1.5 million. Alberta courts routinely multiply it several fold.
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40
On top of that, Schedule C's amounts did not change with the new Rules. It was drafted by an ad hoc committee about
16 years ago.
41 One might wonder whether the standard of review on appeal bars the Court of Appeal from interfering with this reduction
of column. There were some palpable factual and legal errors by the trial judge on this point. We itemize some below.
42 One error is simple. The trial judge calculated the period of lower costs during the respondents' case as including five onehalf days of oral argument. But that argument covered the appellant plaintiff's case too; it included his evidence which was all
given before he withdrew any allegation. The trial judge overlooked that point, and his Reasons do not contain anything which
would justify reducing the costs for that step. Costs for those five half days must be put back up to quadruple column 5.
43
As for the other 22 days of trial and after the plaintiff's case closed, it is true that the trial judge had some discretion,
and that the Court of Appeal owes him deference. He reduced costs for one sole unusual and very discrete reason, which he
described. The entire discussion is in para 29 of his Reasons:
I agree with the plaintiff that regard must be had to the fact that even a late narrowing of the issues, thereby reducing the
length of a trial should be encouraged. Awarding enhanced costs for trial time thereafter would serve to discourage counsel
from continuously reassessing their case during a trial. Counsel fairly observes that awarding enhanced costs in such a
circumstance would mean there is no incentive for litigants to have regard to the principles enunciated in Rule 1.2.
44
The trial judge cannot have meant that there would have been no incentive if any costs were above Schedule C after a
claim was withdrawn. That would make no sense. The trial judge must have meant that the same full multiple of Schedule C
after the withdrawal as before, would offer no incentive.
45
But reducing the last part of the trial from 4 times column 5 to single column 5 is a 75% discount in the fee part of
costs, estimated to be $400,000. Even after putting argument costs back up to quadruple (about 1/6 of that) it will still be a huge
discount off quadruple column 5. No one suggests that this particular incentive to drop claims should or could have any effect
on costs before claims are dropped. (To do that would produce backwards incentives.)
46
The trial judge's discretion to give some reduction after withdrawing a claim as an incentive, should be respected on
appeal. But can a 3/4 (or 2/3) reduction be justified? (It is about 2/3 after putting argument back to 4 times column 5.) Is the
reduction proportional to the size of incentive necessary? The Reasons do not reveal that the trial judge considered this aspect,
let alone calculated it.
47

Four aspects of holding fees to single column 5 for the respondent defendants' part of the trial are disturbing.

48
First, the appellant (respondent by cross-appeal) does not point to any evidence which the respondent defendants led at
trial which they should not have, or was unnecessary. (Only one bit was objected to at trial as irrelevant.)
49 Even more striking, the trial judge's Reasons on the merits show that the respondent defendants won the trial largely because
of witnesses whom they called. A striking example is that of the surviving tax lawyer involved in the supposed 1976 appointment
of beneficiaries. And some of the respondent defendants testified on those topics. Indeed another of the respondents' witnesses
not only gave important eyewitness evidence, but prepared spreadsheets which the trial judge found "particularly useful".
50 The second aspect is amount in issue. We have noted above the reasons why single column 5 would be clearly inadequate for
any suit over assets and income of this size, even if it ran smoothly and without misconduct, and were not of unusual complexity.
51
That factor got no weight whatever, as the trial judge put costs down to single column 5 (at the end of the trial) without
any misconduct by the respondent defendants, nor any divided success.
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52 Third, we have noted above the undoubted incessant misconduct by the appellant plaintiff: a host of grave but unfounded
allegations of misconduct. Similarly that got no weight at all during the second part of the trial when the defendants defended
themselves against those allegations. That is baffling.
53

Fourth, the trial judge noted the great complexity of the suit. Similarly it got no weight at all for the second part of the trial.

54 For over 70 years, Courts of Appeal have had and used the power to interfere with discretionary decisions (such as costs)
where improper weights are given (or not given) to irrelevant (or relevant) factors.
55
The seminal case is Evans v. Bartlam, [1937] A.C. 473, [1937] 2 All E.R. 646 (U.K. H.L.). The power of an appeal
court to interfere was held to cover a case where not nearly enough weight had been given to an important factor, in Charles
Osenton & Co. v. Johnston (1941), [1942] A.C. 130, [1941] 2 All E.R. 245 (U.K. H.L.), 250, 253, 256, 261. That was approved
in Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3, 132 N.R. 321, [1992] 2 W.W.R.
193 (S.C.C.), 246-47 (paras 104-05). It overturned a discretionary decision on grounds that it had given insufficient weight to
an important question: p 249 (WWR (para 108)). See also Dufault v. Stevens (1978), 86 D.L.R. (3d) 671 (B.C. C.A.), 678, and
Campbell v. Campbell (1955), 14 W.W.R. 690 (B.C. C.A.).
56
A discretionary costs order was upset on appeal for giving no weight to two important factors, in Apotex Inc. v. Canada
(Minister of National Health & Welfare) (2000), 194 D.L.R. (4th) 483, 265 N.R. 90 (Fed. C.A.), 94-95.
57 One must be careful; that is not a license to reweigh afresh on appeal every weight given by a trial judge to every factor.
The precise limits of the power to upset on grounds of weight need not be settled here.
58
But when a factor to weigh is clearly relevant, clearly exists, is clearly important, and gets no weight whatever (has no
effect on the result), then the Court of Appeal should look closely at the matter. Here the trial judge's Reasons clearly show that
four undoubted and important factors got no weight at all. That allows us to intervene.
59 If the disputed part of the costs were a few thousand dollars, or a few per cent, probably we would not tinker. But where
it is well over $300,000 and is 65 to 75% of the fees for half the trial, we must intervene.
60
We increase the fee costs for the latter part of the trial where the defendants led evidence, from single column 5 to
treble column 5. (That includes any trial time consumed by rebuttal evidence by the appellant.) That leaves a drop in scale from
quadruple to treble (i.e. a discount of single column 5) to respect the trial judge's decision to give an incentive for withdrawing
claims, and to respect his choice of the type of incentive to give.
E. Conclusion
61
The appeal is dismissed, the cross-appeal allowed, costs for the five half days of argument are restored to quadruple
column 5, and the column of Schedule C after the close of the plaintiff's case is increased to 3 times column 5.
62

We award each set of respondents costs of this costs appeal fixed at $68,000, plus disbursements fixed at $600.
Appeal dismissed; cross-appeal allowed.
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