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I.

INTRODUCTION

1.

Immediately following Mr. Darby’s unsuccessful attempt to apply to change the Reasons

for

Decision1

(the

Reasons)

based

on

personal

concerns

about

his

reputation,

PricewaterhouseCoopers Inc., LIT, in its capacity as the Trustee in Bankruptcy of Sequoia
Resources Corp. and not in its personal capacity (PwC or the Trustee), now applies for the same
relief, coupled with a request to set aside the Order or alternatively for permission to appeal.
2.

This is a transparent attempt to do through PwC, presumably at the estate's expense, what

Mr. Darby had no standing or grounds to do personally. The application should be dismissed,
with full indemnity costs payable by PwC in its personal capacity, and a direction that the estate
not bear the costs.
3.

There are no grounds to change the Reasons or to vary the Order. There was no error in

either. All parties had full opportunity to present their arguments at first instance, the evidence
and arguments were fully apprehended by Justice Veldhuis, and the Reasons fairly and
comprehensively addressed them. The Reasons and the Order contain no errors of law. The
errors alleged are contrived and without merit.
4.

For the same reasons, there are no grounds to permit an appeal, whether the purpose of

such appeal is to rehabilitate Mr. Darby’s reputation, change the Reasons, or vary the Order.
There was no error of law. The suggestion that the Reasons raise a question of general
importance regarding the ability of bankruptcy trustees to pursue claims under the Bankruptcy
and Insolvency Act (the BIA) is nonsensical. Indeed, the Trustee has now posted the security
ordered and continues to pursue its appeal. Full public disclosure of the financial affairs of the
estate is not required by the Reasons—providing meaningful evidence in response to an
application, answering questions seeking relevant and material evidence, and acting properly as
an officer of the Court is. That should not be controversial.

PricewaterhouseCoopers Inc v Perpetual Energy Inc, 2020 ABCA 36 (Reasons for Decision).
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II.

FACTS

5.

The relevant facts are set out in the Reasons dated January 29, 2020.2 Since then:
February 4 — Mr. Kruger, counsel for Mr. Darby, wrote to the Case Management Officer
(CMO) seeking directions as to the procedure to apply to change the Reasons.3
February 5 — Mr. Kruger emailed the CMO asking for permission to file and serve Mr.
Darby's application.4 The CMO, on behalf of Justice Veldhuis, denied permission to file.5
February 10 — The Trustee applied to set aside or vary the Order or change the Reasons,
or for permission to appeal the Order to a full panel.6
February 11 — Mr. Darby attempted to file an application to have a panel of the Court of
Appeal reconsider the decision denying him permission to file. Mr. Darby's Affidavit
states that Justice Veldhuis directed that the application not be filed.7
February 14 — The Trustee applied to have Justice Veldhuis refer the Trustee's
February 10 application to a panel, arguing that there was a reasonable apprehension that
Justice Veldhuis was biased against Mr. Darby.

III.

ARGUMENT

A.

No basis to vary the Order or change the Reasons

1.

Rule 9.13 does not permit "second kicks at the can "

6.

This Court has held that a "successful respondent [is] entitled to rely on the finality of the

Court's judgment in the absence of egregious error, fraud or the emergence of fresh evidence
wholly undiscoverable before the argument of the appeal."8
7.

Rule 9.13 is designed to cure objectively demonstrable errors ("a clear error of fact...or

clear misstatement of law"9) to avert an injustice and save litigants the costs and delay of
bringing an otherwise unnecessary appeal. But it "is not a 'try again' provision"; it "does not

2 PricewaterhouseCoopers Inc v Perpetual Energy Inc., 2020 ABCA 36.
3 Darby Affidavit sworn February 13, 2020 (Darby Feb. 13 Affidavit) at para. 3 and Exhibit 2.
4 Darby Feb. 13 Affidavit at para. 4.1 and Exhibit 3.
5 Darby Feb. 13 Affidavit at para. 4.2 and Exhibit 4.
6 Darby Feb. 13 Affidavit at para. 5 and Exhibits 5 and 6.
7 Darby Feb. 13 Affidavit at para. 6 and Exhibits 7, 8 and 9.
8 Simpson v. Co-operators, 1998 ABCA 302 (Simpson) at para. 8 [Tab 1],
9 Lewis Estates Communities Inc. v. Brownlee LLP, 2013 ABQB 731 (Lewis Estates) at para. 34 [Tab 2].
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permit an applicant to revisit an issue because he is dissatisfied with the original decision and has
thought of better arguments. Otherwise, there would be no finality to litigation."10
8.

Justice Cote stated in Alberta v. M(B): "the Courts should be very sparing in their

reopening of a pronounced decision, and should not do so simply for the asking. This is not an
occasion for the losing party to advance new argument which he or she simply did not think of
before. Or worse still, one which he or she held back."11
9.

As Justice Brown stated in Lewis Estates:
R. 9.13 is not, however, a vehicle for seeking reconsideration of a judgment call such as
the treatment of evidence or the finding of facts. An unsuccessful litigant's remedy in such

a case lies only in an appeal. And, because judgments need not and often will not specifically
address every argument put before the Court, where a Court is invited to reconsider under R.
9.13 a matter that it has specifically addressed in its original judgment, the putative error
ought be plain and manifest. Otherwise, R. 9.13 would quickly become a vehicle for
litigants seeking second kicks at the can.12

10.

Finality and certainty are important objectives militating against re-opening a pronounced

decision.13 Devoting resources to rehearings is not in the public interest.14
2.
11.

Sufficient evidence to shift the burden ofproof onto the Trustee
The Trustee's first argument is that the Rose Affidavit only contained "a statement of

belief regarding three respects",15 including "her own interpretation"16 of Redwater, which were
opinions and therefore insufficient to shift the burden of proof onto the Trustee.
12.

But Ms. Rose's statement regarding Redwater is consistent with the Reasons for

Judgment of Justice Nixon.17 In any event, Justice Veldhuis was able to draw her own
conclusions about Redwater if she had concern about a witness offering a "legal opinion".18

10 Becker v. Alberta (Director of Employment Standards), 2003 ABCA 130 at para. 5 [Tab 3] (quoted under the new
Rules in Wrzesien v. Arnett & Burgess Pipeliners Ltd., 2013 ABQB 287 at paras. 6-7) (not reproduced).
11 Alberta (Director, Child, Youth & Family Enhancement Act) v M(B), 2009 ABCA 258 at para. 11 [Tab 4] (the
finding of contempt was ultimately reversed on appeal by 2010 ABCA 240, but Cot6 JA's statements were cited
with approval in Lewis Estates at para. 30).
12 Lewis Estates at para. 33 (emphasis added) [Tab 2],
13 Lewis Estates at para. 31 [Tab 2],
14 Lewis Estates at para. 34 [Tab 2].
15 Trustee's Memorandum of Argument at para. 21.
16 Trustee's Memorandum of Argument at para. 8.
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13.

More importantly, the Rose Affidavit sets out significant other evidence to shift the

burden, including that the Appellant is bankrupt,17
19 has
18 "no employees and no operating
revenue",20 the estimate of funds available for the estate effective April 9, 2018 according to the
Trustee's own report was $1,776,109,21 Sequoia had secured creditor claims of $7,064,630 that
ranked ahead of any costs awards,22 the estate has "likely incurred considerable expenses,
including the legal costs of advancing this litigation"23 such that "the Trustee must be exhausting
all cash available from the Sequoia estate to finance this litigation"24 based on the "obvious fact
that litigation costs are expensive."25 Ms. Rose provided her own and the Perpetual Respondents'
legal costs as comparisons.26 Mr. Darby admitted "I expect it to be expensive"27 and that the
estate is paying not only for the fees of its litigation counsel, but also the Trustee's fees and the
fees of the Trustee's bankruptcy counsel, Torys LLP.28 Further, PwC was unwilling to accept
personal liability for costs.29 This was no "bald statement of belief'.
14.

Justice Veldhuis expressly relied on some of this evidence, and on the Trustee's own

preliminary report.30 Then—and only then—did Justice Veldhuis conclude that "It remained
open to the respondent to provide meaningful rebuttal evidence."31 In short, there was more than
sufficient evidence to shift the burden of proof without Ms. Rose's statement about Redwater.
15.

Justice Eamon has held that s. 254 of the Business Corporations Act32 only requires an

applicant "to demonstrate some evidence of inability to pay before an onus arises on the

17 Rose Affidavit sworn September 23, 2019 (Rose Sept. 23 Affidavit) at paras. See for example at paras. 138-173,
212-232. PricewaterhouseCoopers Inc v Perpetual Energy Inc., 2020 (Nixon Reasons)
18 Trustee’s Memorandum of Argument at para. 22.
19 Rose Sept. 23 Affidavit at para. 4 and Exhibit J; Statement of Claim at para. 1.
20 Rose Sept. 23 Affidavit, Exhibit L.
21 Rose Sept. 23 Affidavit, Exhibit J.
22 Rose Sept. 23 Affidavit, Exhibit J.
23 Rose Sept. 23 Affidavit, at para. 27(b).
24 Rose Sept. 23 Affidavit at para. 33 and Exhibit J ("Fees and disbursements of the Trustee incurred during the
Administration of the bankruptcy will be paid from the funds it has swept from the account held by [Sequoia] prior
to the bankruptcy").
25 Rose Sept. 23 Affidavit at para. 33.
26 Rose Sept. 23 Affidavit at para. 27(e)-(f).
27 Rose Sept. 23 Affidavit at para. 32.
28 Rose Sept. 23 Affidavit at para. 33.
29 Rose Sept. 23 Affidavit at paras. 25-26, 28 and Exhibits I - K.
30 Reasons for Decision at para. 22, relying on Rose Sept. 23 Affidavit at para. 27.
31 Reasons for Decision at para. 23.
32 Business Corporations Act, RSA 2000, c B-9, s. 254 [Tab 5].
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respondent to show some reason that the Court should decline to make an order."33 "Some"
evidence includes that the respondent is an insolvent corporation or "a small business engage[d]
in expensive litigation".34
16.

In contrast, Rule 4.22 is not as stringent as s. 254, and does not require proof that the

respondent will be unable to pay, only that its ability to pay is a factor to "take into account".35
17.

In any event, the Trustee's own evidence on cross-examination was consistent with the

estate's impecuniosity. Mr. Darby admitted that the amount of the claims made by the secured
creditors was "in the millions",36 and specifically "$7,054,630",37 which "are greater than the
cash on hand."38 He admitted that the Trustee "has not considered and formulated a final position
on the remaining secured creditors' claims in the estate."39 Further, there was "a very remote
prospect of unsecured creditors being paid anything unless [PwC won] on all [its] lawsuits."40
Nor had the Trustee segregated any funds of the estate to pay any cost awards that might be
ordered.41 And the estate had incurred expenses and sold nothing between October 18, 2019
(when Mr. Darby swore his Affidavit) and November 6, 2019 (when he was cross-examined).42
Further, there were ongoing expenses, beyond the Trustee's fees or its legal fees, including "field
work", "field consultants",43 IT consultants, land advisors, and general oil and gas advisors to do
inspection, winterization, cleanup, and abandonment and reclamation.44 Mr. Darby testified:
Q You do recall early in the piece concluding, correct me if I'm wrong, that the prospects of
realizing on the assets and returning anything to the creditors was very remote?
A Yes
Q So you've got assets of marginal value that you don't intend to sell or try to sell. You've got
expensive lawsuits. You've got secured claims that may or may not be allowed, and you've
got a very remote prospect of unsecured creditors being paid anything unless you win on all
your lawsuits; right?

33 North American Polypropylene ULCv Williams Canada, 2018 ABQB 281 (North American) at para. 41 [Tab 6],
34 North American at para. 45 (see also para. 40) [Tab 6],
35 Alberta Rules of Court, Alta Reg 124/2010 {Rules of Court), Rule 4.22(b) [Tab 7]; ConocoPhillips Canada
Operations Ltd. v. 18356651 Alberta Ltd., 2020 ABQB 14 at paras. 76 and 80-81 [Tab 8].
36 Transcript of Questioning of Paul Darby on Affidavit sworn October 18, 2019 (Transcript) at p. 57, Ins. 1-5.
37 Transcript at p. 67, Ins. 12-17.
38 Transcript at p. 105, Ins. 25-27, p. 106, Ins. 2-8.
39 Darby Undertaking Answers 7-8.
40 Transcript atp. Ill, Ins. 9-10, 17-27, p. 112, In 1.
41 Transcript at p. 27 In, 24 to p. 28, In. 2
42 Transcript at p. 45, Ins. 10-15.
43 Transcript at p. 50, Ins. 12-16.
44 Transcript at p. 52, In. 18 to p. 53, In. 5, p. 52, In. 12 to p. 53, In. 5.
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A Yes45

18.

Further, one way for an applicant to satisfy the burden of proof is to question the

responding party.46 That is precisely what the Respondents did. But even those questions were
rebuked47 or met with a witness who was unprepared,48 had memory lapses,49 and who testified
he did not know basic information about the estate.50
3.

Confidentiality of the estate's records is a red herring

19.

The Trustee now argues that it had a duty to keep the estate's information confidential,

either belatedly to attempt to justify Mr. Darby's conduct or give him immunity from answering
relevant and material questions.
20.

The Trustee's argument ignores that Mr. Darby is an officer of the Court with a duty of

candour,51 and that it was Mr. Darby who stated in his Affidavit that "The Defendants have made
no request to inspect the books, records and documents relating to the administration of the
Estate or to request a report from the Trustee regarding the condition of the Estate or the moneys
on hand pursuant to the provisions of the Act."52 When the Perpetual Respondents did just that,
they were subsequently blocked from using it as evidence,53 or even asking questions about
financial matters if the information was in the books and records inspected:
Q Sir, I understand that there is a pre-filing accounts receivable from Husky of 3.25 million.
Do you know what that relates to?
Mr. De Waal: Mr. Chiswell, can you just clarify, are you referring to information you
obtained through the review of the books and records pursuant to our agreement that that
information wouldn't be used?
Mr. Chiswell: Well, I think you're saying there's an agreement when I'm not convinced there
is, but in any event, I'm just asking the simple question whether the witness is familiar with a
pre-filing receivable from Husky of 3.25 million.
Mr. De Waal: No, it's not as simple as that. You're putting to him that you have an
understanding that that amount is available and the question is on what basis are you doing
that. And if you're doing that on the basis of your review of the books and records, then the
basis on which those are made available to you applies. Whether you like that or not, but
that's the position. So if you have a different basis for putting that to him, you can tell me
45 Transcript at p. 111, In. 17 to p. 112, In. 1.
46 Rules of Court, Rules 6.7, 6.8 [Tab 7].
47 See e.g. Transcript at p. 35, In. 17 to p. 36, In. 12; p. 48, Ins. 4-15; p. 58, Ins. 7-11.
48 See e.g. Transcript at p. 57, Ins. 15-19.
49 See e.g. Transcript at p. 30, Ins. 14-16; p. 32, Ins. 6-24; p. 24, Ins. 8-12; p. 57, Ins. 11-17.
50 Transcript at p. 37, Ins. 21-23; p. 46, Ins. 15-20; p. 57, In. 25 to p. 57, In. 8.
51 Reasons for Decision at paras. 24, 50 and 56.
52 Darby Feb. 13 Affidavit at para. 4.1.
53 Transcript at p. 5, In. 21 to p. 13, In. 16; p. 15, In 22 to p. 18, In. 27.
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that, but if it's your review of the books and records, that's a problem. I object to that
question.
Mr. Chiswell: Well, Mr. [de Waal], how is someone supposed to find out about the current
financial position of the estate if they're a creditor?
Mr. De Waal: You review the books and records [...]
[•••]

Mr. Chiswell: And so then once you have that information, you're not allowed to ask any
questions about the current financial position of the estate as a result?
Mr. De Waal: I thought you were doing that, and he has told you what the bank balance was.
Mr. Chiswell: And I'm just trying to figure out how we got there.
Mr. De Waal: But you're now getting into information that was obtained. That's the only
thing I said, information was obtained on specific terms.54
Q Well, I'm looking at a — I'm looking at a claims register for 10 million for secured
creditors.
Mr. De Waal: Again, you're referring to information that you obtained pursuant to your
review of the records on condition that that would not be in the public record, and I've
objected to that before, and you do that again.
(OBJECTION)55

21.

In some cases, Mr. Darby testified that the answer to a relevant and material question was

set out in the documents that the Trustee's counsel had refused any questioning on:
Q And the bulk of those unsecured claims are — is a claim by the AER; correct?
A Yes.
Q And the trustee has approved that claim?
A No.
Q Do you know the status of that claim?
A I assume that claim registered in front of you would show pending or
undetermined.56

22.

Mr. Darby's behaviour on cross-examination was not limited to refusing to answer

questions about purported confidential information. For example, he had to be asked three
times—including once by his own counsel—before he answered the simple question: "Did you
bring any records with you today as to the current financial position of the estate."57 His response
included rebukes of questions: "It's shocking you'd ask that kinda question"58 and "I'm examined
on my affidavit, not on the books and records."59
23.

The Trustee's argument overstates a bankruptcy trustee's obligation to keep the books and

records of the estate confidential. Section 26(3) of the BIA provides that the Trustee "shall permit
54 Transcript at p. 33, In. 11 to p. 35, In. 5.
55 Transcript at p. 66, Ins. 17 to 24.
56 Transcript at p. 68, Ins. 8-15 (emphasis added); see also p. 69, In. 13 to p. 70, In. 3. 18.
57 Transcript at p. 23, In. 18 to p. 24, In. 7.
58 Transcript at p. 31, In. 27.
59 Transcript at p. 32, Ins. 1-11.
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the books, records and documents.. .to be inspected and copies of them made by.. .any creditor or
their representative at any reasonable time."60
24.

Rule 40 and 41 of the General Rules relied on by the Trustee do not justify the Trustee's

conduct here. Rule 40 provides that a bankruptcy trustee "shall not disclose confidential
information to the public" and even then, it may do so if "the disclosure is required by law".61
Here, there is a law requiring disclosure: Rule 6.7 of the Alberta Rules of Court, which permitted
the Perpetual Respondents to question a person who makes an affidavit.62 Rule 41 merely
prohibits bankruptcy trustees from using confidential information for their personal benefit.63
25.

Confidentiality is not a ground for refusing to answer relevant and material questions.64

As Houlden & Morawetz state: "The fact that the books and records are in the possession of the
trustee will not shield them from being subpoenaed for court proceedings."65
26.

The Trustee's argument that the Perpetual Respondents refused its offer to review the

Trustee's claims files is disingenuous. No claims files were provided as part of the Perpetual
Respondents' review of the books and records. That offer only came during questioning. When
an undertaking was requested for copies of the claims files for secured creditors, the Trustee
refused that request and all related undertakings.66
4.

No reason to change the Reasons

27.

It is difficult to conceive of any interest the estate has in changing the Reasons. The only

reasonable inference is that it is using its party status to pursue Mr. Darby's personal interests.
28.

As set out above, Mr. Darby did more than just refuse to answer questions about the

books and records of the estate on the basis of confidentiality. As the Court found, he "made no
60 Bankruptcy and Insolvency Act, RSC 1985, c B-3 {BIA), s. 26(3) [Tab 9] (emphasis added).
61 Bankruptcy and Insolvency General Rules, CRC, c 368 (BIA Rules), Rules 40-41 [Tab 10].
62 Rules of Court, Rule 6.7 [Tab 7]; HSBC Bank Canada v. 1100336 Alberta Ltd., 2005 ABQB 658 at paras. 7, 11,
13 [Tab 11].
63 BIA Rules, Rule 41 [Tab 10].
64 Keyland Development Corp. v. Cochrane (Town), 2014 ABQB 458 at para. 54 [Tab 12]; Suncor Energy Inc. v.
Alberta, 2013 ABQB 728 at para. 20 [Tab 13] ("the statutory promise of confidentiality does not create a privilege
over otherwise relevant and material documents").
65 L.W. Houlden & Geoffrey B. Morawetz, Bankruptcy and Insolvency Law of Canada, 4th Edition (Thomson
Reuters Canada Limited) at C§47 [Tab 14].
66 Transcript at p. 65, Ins. 2-27; Darby Undertaking Answers 6, 7, and 8.
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efforts to apprise himself of the estate's financial situation," 67 "failed to provide meaningful
responses upon cross-examination," 68 and "provided an affidavit" that suggested the Defendants
could have availed themselves of an inspection of the books and records, only to then block Ms.
Rose from doing so. 69 He then blocked the Perpetual Respondents from using the information
from the inspection as evidence.
29.

Rule 9.13(b) is not available to change reasons where a witness or a party is dissatisfied

with factual findings. Where the Court carefully considered the evidence before it and made a
judgment call by making "determinations and findings of fact on the record… that should remain
undisturbed…". 70
B.

No basis to grant permission to appeal

30.

There is no right to appeal a decision of a single appellate judge. Rule 14.5(2) requires

permission to appeal from the judge who made the decision.
31.

Permission to appeal under Rule 14.5(2) requires: (a) a question of general importance

worthy of panel review; (b) a reviewable and material issue of law worthy of panel review; (c) an
unreasonable exercise of discretion which had a meaningful effect on the outcome of the
decision and the outcome is worthy of panel review; or (d) a palpable and overriding error of
important facts affecting the order made and the order is worthy of panel review. 71
32.

The Trustee's application involves none of these factors.

33.

The Trustee's proposed questions of general importance are veiled disagreements with

factual findings. This Court has repeatedly held that "A general question of importance involves
a matter of policy, principle or law that might have precedential value. It requires more than a
disagreement with a factual interpretation or quarrel with an exercise of discretion." 72

67

Reasons for Decision at para. 53.
Reasons for Decision at para. 53.
69
Reasons for Decision at para. 55.
70
Wildeman v. Wildeman, 2015 ABQB 195 at para. 46 [Tab 15].
71
Lokuli v. Superior General Partner Inc., 2019 ABCA 446 at para. 2 [Tab 16].
72
Shulte v Alberta, 2015 ABCA 268 at paras. 7-9 [Tab 17]; AE v. Alberta (Child Welfare), 2019 ABCA 478 at
para. 6 [Tab 18].
68
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34.

Bankruptcy trustees are not obligated to become litigants. If they do, they must comply

with the Rules of Court. Faced with a security for costs application, a bankruptcy trustee must
decide whether to contest it. If it does, the estate's ability to pay a cost award becomes relevant.
35.

There is no inconsistency between a trustee's duty of confidentiality and the obligation of

a trustee who swears an affidavit to answer relevant and material questions that are not
privileged on cross-examination.
IV.

RELIEF SOUGHT

36.

The Perpetual Respondents request an Order dismissing the application and granting the

Perpetual Respondents costs against PwC personally,73 on a solicitor-client full indemnity
basis,74 on the basis that it is this Court's practice on failed applications of this nature,75 and as a
result of the substantial expense the Perpetual Respondents incurred responding to PwC's tactics
in re-litigating decided issues that have nothing to do with the merits of the order for security for
costs or the appeal and arise only from Mr. Darby's personal interests.
22.

The Perpetual Respondents will be seeking costs against PwC personally on a full

indemnity basis for the security for costs and related applications, including this one. A more
comprehensive submission, as permitted by Rule 14.88, will be filed shortly that will set out the
law and argument in support of this submission. Some of the important authorities are in note 73.
RESPECTFULLY SUBMITTED THIS 18th DAY OF FEBRUARY, 2020.
BURNET, DUCKWORTH & PALMER LLP
Per:

(U

—

D.J. McDonald, Q.C./Paul G. Chiswell
Counsel for Perpetual Energy Inc., Perpetual
Operating Trust, and Perpetual Operating Corp.

73 Crossing Co. v. Banister Pipelines Inc., 2004 ABQB 56 at paras. 19-20 [Tab 19]; Carter Oil & Gas Ltd. (Trustee
of) v. 400133 B.C. Ltd., 1998 ABCA 372 at paras. 43-44 [Tab 20], Touche Ross Ltd. v. Weldwood of Canada Sales
Ltd. (1984), 49 C.B.R. (N.S.) 284 at paras. 5, 6 (Ont. S.C. in bankruptcy) [Tab 21]; Vancouver Trade Mart Inc.
(Trustee of v. Creative Prosperity Capital Corp. (1998), 7 C.B.R. (4th) 3 at paras. 24, 28-31 (B.C. S.C.) [Tab 22].
74 Secure 2013 Group Inc. v. Tiger Calcium Services Inc., 2018 ABCA llOatpara. 15 [Tab 23].
75 Simpson, 1998 ABCA 302 at para. 9 [Tab 1].
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