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I.

INTRODUCTION

1.

PricewaterhouseCoopers LIT, in its capacity as the Trustee in Bankruptcy of Sequoia

Resources Corp. and not in its personal capacity (PwC or the Trustee), having already applied to
vary the Order arising from the Reasons for Decision*5 (the
2 3 4Reasons) and to change the Reasons,
or alternatively to grant permission to appeal, now seeks to have Veldhuis J.A. refer that
application to a panel of the Court of Appeal on the unsupported allegation that Veldhuis J.A.
"consciously or unconsciously, is less likely to decide the Trustee's Application fairly."2
2.

The application has no merit. There is no impediment to Veldhuis J.A. hearing the matter.

II.

ARGUMENT

A.

The test for reasonable apprehension of bias is not met

3.

A person who alleges that a j udge is biased must establish on a balance of probabilities that

a reasonable, right-minded and informed person would conclude that the judge could not decide
the case impartially.3
4.

A judge is presumed to act in a manner consistent with their oath to deliver justice

impartially.4 This Court has held that the test to assert reasonable apprehension of bias is
"stringent5, "an onerous undertaking",6 and has a "high"7 threshold owing to this "presumption of
judicial integrity; therefore substantial grounds and cogent evidence are required to lead to the
conclusion that an apprehension of bias is reasonable."8
5.

This Court has held that there are "dangers associated with the adoption of modest

disqualifying standards which...considerably increase the risk legitimate interests associated with
the administration of justice will be compromised," including "an undesirable prospect of

! PricewaterhouseCoopers Inc v Perpetual Energy Inc, 2020 ABCA 36.
2 Trustee Application filed February 14,2020 at para. 3.
3 Bizon v. Bizon, 2014 ABCA 174 at para. 62 (Bizon) [Tab lj.
4 Bizon at paras. 34 [Tab 1].
5 Skolney v. Nisha, 2018 ABCA 364 at para. 33 (Skolney) [Tab 2}.
6 Bizon at para. 62 [Tab 1].
7 Bizon at para. 62 [Tab 1].
8 Skolney at para. 33 [Tab 2].
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complicated and time-consuming recusal motions that introduce delay and uncertainty into the
process and distorts judicial workloads."9
B.
6.

Rules 9.16 and 14.5(2) require Veldhuis J.A. to determine the application
Rule 9.16 requires an application under Rule 9.13 to be decided by the judge who granted

the original order.10 Rule 14.5(2) requires a party to apply for permission to appeal "from the same
judge who made the decision that is being appealed."11
7.

The Trustee cites several decisions of Berger J. A. sitting alone in chambers for the opposite

proposition, including Prefontaine}2 In Vysek v. Nova Gas International Ltd., Fruman J.A.
disagreed with Prefontaine. She held that the predecessor to Rule 14.5(2) did not lead to a
reasonable apprehension of bias: "the better way to honour the legislature’s chosen procedure is to
do what countless other judges have done in similar circumstances: consider a leave application
from one's own order, applying a carefully selected constitutional test for leave that does not offend
the rules of natural justice."13
8.

The matter is now settled. A three member panel followed Fruman J.A.'s approach in

Roman Catholic Bishop of the Diocese of Calgary v. Canada (Attorney General), in holding that
there is no institutional bias under the predecessor to Rule 14.5(2). Justice Papemy stated for the
Court that Fruman J.A.'s interpretation "is the only tenable one and accords with the
presumption of judicial impartiality."14 15
It is also the practice of current members of this Court to
decide applications for permission to appeal from their own decision.35
9.

The policy rationale behind Rules 9.16 and 14.5(2) is self-evident. In a world of finite Court

resources, the judge already familiar with the original application, evidence, written and oral
submissions, and the reasons is in the best position to assess whether an order needs to be varied

9 Bison at para. 61 [Tab 1].
10 Alberta Rules of Court, Alta Reg 124/2010, Rule 9.16 [Tab 3].
11 Alberta Rules of Court, Rule 14.5(2) [Tab 3].
12 See e.g. Trustee's memorandum of argument filed February 14,2020 at paras. 5-6.3.
13 Vysek v. Nova Gas International Ltd,2002 ABCA 112 at para. 30; see also para. 26 (Vysek) [Tab 4].
14 Roman Catholic Bishop of the Diocese of Calgary v. Canada (Attorney General), 2010 ABCA 202 at para. 13

(Roman Catholic Diocese) [Tab 5], leave to appeal to the SCC denied by (2010), 510 AR400 (note) (SCC).
15 See e.g. Martinez v. Chaffin, 2018 ABCA 276 (Veldhuis J.A. in Chambers) [Tab 6]; Ha)>den v. Hayden, 2020
ABCA 37 (Rowbotham J.A. in Chambers) (Hayden) [Tab 7]; SRG Takamiya Co Ltd. v. 58376 Alberta Ltd., 2019
ABCA 301 (Rowbotham J.A. in Chambers) [Tab 8],
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or the test for permission to appeal has been met. Conversely, it is inefficient to refer an application
to vary an interlocutory order or to change the reasons of an interlocutory decision, or for
permission to appeal, to a panel of three judges, given the associated delay and costs to the parties
and the public.16
C.

No cogent evidence to create a reasonable apprehension of bias

10.

There is no evidence, and certainly no cogent evidence, on which a right-minded and

informed person would conclude that Veldhuis J.A. cannot fairly decide the Trustee's application
to set aside the Order, change the Reasons, or grant permission to appeal. The Trustee's arguments
supporting the claim relate to Mr. Darby, not the Trustee.

1.

The Court's comments regarding Mr. Darby's behaviour were warranted

11.

Justice Veldhuis' comments regarding Mr. Darby's behaviour were measured and

objective—they were tied directly to evidence in his affidavit and his answers (or refusals to
answer) on cross-examination.
12.

The test for reasonable apprehension of bias is not met because a judge has ruled "against

one party... even when a judge does so impatiently or adversely to the objecting party."17
13.

There is no requirement that a judge give a witness notice or an opportunity to intervene

or otherwise address reasons if those reasons may be critical of the witness' testimony. Such a
proposition (for which the Trustee provides no authority) would create endless collateral litigation
that would also "introduce delay and uncertainty into the process and distort judicial workloads."18

2.

Decisions to deny intervenor status in concluded litigation were proper

14.

There was nothing improper about the decisions to deny Mr. Darby's personal application

to intervene in a matter that had already been decided.

16 See Roman Catholic Diocese at para. 11 [Tab 5], quoting Vysek at para. 17 [Tab 4]; Hayden at para. 19(Rowbotham
J.A. in Chambers) [Tab 7].
!7 Al-Ghamdi v. Alberta, 2016 ABCA 403 at para. 18 [Tab 9]; Bizon at para. 46 [Tab 1],
18 Bizon at para. 61 [Tab 1]. See also United Pacific Capital Ltd. v. Piche, 2005 BCSC 1018 at paras. 7-9 (United
Pacific) [Tab 10].

4

15.

Non-parties do not have standing to apply to vary reasons, even if the reasons include

findings that criticize their conduct.19 That is consistent with Veldhuis J.A.'s reason for denying
Mr. Darby permission to file the application to intervene: "A decision has been made and the
matter is concluded."20
16.

Even the test for granting permission to intervene is discretionary.21 Factors militating

against intervention include that it will unduly delay and prejudice the determination of the rights
of the parties to the proceeding 22 The security for costs application had already been decided and
an intervention would unduly delay the matter and prejudice the parties. There was also no need
to permit Mr. Darby to intervene. He is a Senior VP with PwC,23 presumably instructing the
Trustee's counsel. He also appears to be instructing the Trustee's counsel to apply to change the
Reasons (having not been granted standing to do that personally through his own counsel) and to
seek the recusal of the judge who wrote the Reasons. He again is the affiant for the Trustee in this
application. He provides no explanation why the estate has any interest in changing the Reasons.
17.

Mr. Darby’s status as an officer of the court is not a relevant consideration. In R. v. P(B)i

Justice Strekaf dismissed a lawyer's request for intervenor status in an appeal involving his alleged
incompetence. She held that an officer of the court whose conduct was called into question does
not have any special status or privilege beyond those available to members of the public.24 If
anything, officers of the court should know that if their behaviour as a witness falls below an
acceptable standard that the Court may comment on that as part of its supervision of Court officers.

3.
18.

Appeal judges have jurisdiction to manage thefiling of applications
There was nothing improper with Veldhuis J.A., through the Case Management Officer

and the Registrar, not granting Mr. Darby permission to file applications given he was not a party
and the matter had already concluded.

19 United Pacific at paras. 4-5, 7-9 [Tab 10]. Lewis Estates Communities Inc. v. Brownlee LLP, 2013 ABQB 731 at
para. 23 (The Court may act under Rule 9.13(b) ’’only on application by party") [Tab 11].
20 Darby Affidavit sworn February 13,2020, Exhibit 4.
21 Canadian Centrefor Bio-Ethical Reform v Grande Prairie (City), 2017 ABCA 280 at para. 11 (Canadian Centre)
[Tab 12];
22 Canadian Centre at para. 10 [Tab 12].
23 Darby Affidavit sworn February 13,2020 at para. 1.
24 R. v. P(B), 2010 ABQB 204 at para. 15 [Tab 13]; See also United Pacific at para. 4 [Tab 10], involving a solicitor.
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19.

Rule 14.92 states that the "Registrar may, with or without consulting a case management

officer or a judge.. .refuse to accept a document for filing where the instructions to the Registrar
are not clear."25 Rule 14.36(2) permits a case management officer to consult with an appeal judge
or refer any issue to a single appeal judge.26 And Rule 14.37 authorizes a single appeal judge to
hear and decide any application incidental to an appeal, including those that could have been
decided by a case management officer and granting permission to intervene.27 Superior Courts,
including this Court, also possess an inherent jurisdiction to control their own processes. This
includes the jurisdiction to control the filing of documents.28 The Rules contemplate that the Court
may make any order regarding practice or procedure in a proceeding before the Court,29 and
specifically give orders or directions or make a ruling regarding a proceeding.30
20.

Parties also have an obligation to use publicly funded court resources effectively and

refrain from filing applications that do not further the purpose and intention of the rules,31 including
to facilitate the quickest means of resolving a claim at the least expense.32
HI.

RELIEF SOUGHT

21.

The Perpetual Respondents request an Order dismissing the application and granting the

Perpetual Respondents costs against PwC personally on a solicitor-client full indemnity basis as
set out in the Perpetual Respondents memorandum of argument filed February 18,2020.
RESPECTFULLY SUBMITTED THIS 19th DAY OF FEBRUARY, 2020.
BURNET, DUCKWORTH & PALMER LLP

D.J. McDonald, Q.C./Paul G. Chiswell
Counsel for the Perpetual Respondents

25 Alberta Rules ofCourt, Rule 14.92(a)(iv) [Tab 3].
26 Alberta Rules of Court, Rule 14.36(2) [Tab 3].
27 Alberta Rules ofCourt, Rule 14.37(1), (2)(e) [Tab 3].
28 Mazhero v Nunavut, 2009 NUCA 4 at para. 12 [Tab 14], leave to appeal refused by 499 AR 399 (note) (SCC) and

by 499 ARR 400 (note) SCC), adopted in reasons by Mahero v. Nunavut, 2010 NUCA 1 (not reproduced).
29 Alberta Rules ofCourt, Rule 1.4(1) [Tab 3].
30 Alberta Rules ofCourt, Rule 1.4(2)(c) [Tab 3].
31 Alberta Rules of Court, Rule 3,2(3)(c)-(d) [Tab3],
32 Alberta Rules ofCourt, Rule 1.2(2)(b) [Tab 3].
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2014 ABCA 174
Alberta Court ofAppeal

Blzon v, Bizon
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Heard; March 27,2014
Judgment: May 21» 2014
Docket; Edmonton Appeal 1303-0131-AC
Counsel; Emil Bizon, Appellant for himself
I.J. Kowalchuk for Respondent, Theresa O'Donnell
R.A. Speidel for Respondent, Victoria Bizon
Subject: Civil Practice and Etocedure; Constitutional; Estates and Trusts; Public; Human Rights
Headnote
Administrative law — Requirements of natural justice — Bias —General principles
Appellant was co-executor of estate —- Appellant claimed he was entitled to executor fee of $59,521 and co-executor was
entitled to nothing — Motions judge concluded that executor's fee of $30,000 was appropriate to be shared equally by co
executors —■ Appellant was ordered to pay respondents* costs out of his share of estate because his autocratic behaviour as
executor unnecessarily increased costs of respondents — Appellant appealed .asserting motions judge, was biased — Appeal
dismissed -— Motions judge was not biased against appellant—Motions judge conducted hearing ill impartial manner and no
reasonable* right-minded and informed person would think otherwise— Motions judge gave appellant every opportunity to
present case — Nothing motions judge said or did during hearing or anything in reasons for judgment supported claim of bias
— Decision was product of principled considerations — Motions judge was. justified in ordering appellant to personally pay
costs on foil-indemnity basis — Argument that cost orders made supported claim of bias was unsound — Appellant engaged
in litigation misconduct — Disposition was sound and rational — Motions judge was not hostile to appellanthut rather dealt
with bis untenable positions patiently.
Judges and courts—Appointment, removal, disqualification and discipline ofjudges and other court officers—Disqualification
for bias — General principles
Appellant was co-executor of estate — Appellant claimed he was entitled to executor fee of $59,521 and co-executor was
entitled to nothing — Motions judge concluded that executor's fee of $30,000 was appropriate to be shared equally by coexecutors — Appellant was ordered to pay respondents' costs out of his share of estate because his autocratic behaviour as
executor unnecessarily increased costs of respondents — Appellant appealed asserting motions judge was biased — Appeal
dismissed — Motions judge was not biased against appellant — Motions judge conducted hearing in impartial manner and no
reasonable, right-minded and informed person would think otherwise — Motions judge gave appellant every opportunity to
present case—Nothing motions judge said or did during hearing or anything in reasons for judgment supported claim of bias
— Decision was product of principled considerations—Motionsjudge was justified in ordering appellant to personally pay
costs on foil-indemnity basis— Argument that cost orders made supported claim of bias was unsound — Appellant engaged
in Htigatton misconduct — Disposition was sound and rational —Motions judge was not hostile to appellant but rather dealt
with his untenable positions patiently.
APPEAL by appellant from decision on basis that motions judge was biased.
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Bizon y. Bizon, 2014 ABCA 174, 2014 CarsweilAtta 812
2014 ABCA 174, 2014 CarswellAlte 8^2, [2014J 7 W.W.R, 713, R014] A.W'L.D, ^727;.;
ThomasW.WakelingJ.Ar.
I. Introduction
1

This is an estate case,

2
Justice Sulyma, the motions judge, rejected Emil Bizon’s claim that he is entitled to an executor fee of $59,521 and that
his co-executor and sister, Victoria Bizon, is entitled to nothing. Instead, the motions judge concluded that a fee of $30$Q0 was
appropriate to be shared equally by the co-executors. In addition, on die ground that the appellant's "autocratic"1 behaviohr as
an executor unnecessarily increased the costs of the respondents, one an executor and a beneficiary and the other a beneficiary,
Justice Sulyma ordered Mr, Bizon, out of his share of die estate, to pay the respondents* cost of the application
3

Mr. Bizon alleged in his notice of appeal that the motions judge was biased.

II. Questions Presented
4 Did Justice Sulyma do or say anything during the hearing that justifies the conclusion she was, in fact, biased? Or would a
person who was sitting in the courtroom with these characteristics - reasonable, right-minded and properly informed, adopting
a realistic and practical perspective - conclude that it is more likely than not that the motions judge was partial and would he
unable to decide fairly? Is there anything in her oral reasons for decision which support file claim that she was biased?

III. Brief Answers
5

The motions judge was not biased against the appellant.

6
Nothing she said or did during the hearing nor anything in her reasons for judgment support Mr. B bom's claim that she
was biased. Her conduct of the hearing was beyond reproach, Justice Sulyma gave Mr. Bizon every opportunity to present MS
arguments. She patiently listened to his diatribe against the respondents, his sister and a sister-in-law,'andfheir lawyers and
another Queen's Bench judge. She proceeded with grace despite the fact that Mr, Bizon repeatedly ignored her direction to refer
only to fens which were on the record and her admonition not to attack gratuitously the reputation of legal counsel Mr. Bizon,
on file other hand, acted in a most offensive manner which constituted contempt of court.
7
Justice Sulyma’s judgment contains no features which suggest that her decision is the product of any factor other than
principled considerations. Her order that Mr. Bizon personally pay costs on a full-indemnity basis was justified. Mr. Bizon
engaged in litigation misconduct. Her disposition was sound and rational.
IV. Statement of Facts
Julian Aloisius Bizon died on Novembet25,2010- Hts will named his brother, Emil Bizon, the appellant, and his sister,
VictoriaBizon, one of the respondents, as the personal representatives of his estate.

'8

9
10

Theresa O’Donnell, toe wife of a deceased brother of toe testator, is a beneficiary She is toe other respondent.
The testator was a farmer,

11
Mr. Bizon, the co-exeCutor, assumed primary responsibility for selling the testator’s real and personal property. There was
some urgency to this task because any potential purchaser would want to be in a position to farm the land in toe spring of 20II.
12

Mr. Bizon retained some of toe testator's nephews to undertake these tasks. They removed a hay crop and repaired farm

equipment Everything that needed to be done was expeditiously taken care of.
13

By the summer of 20! 1, toe estate had sold all the testator's assets and realized approximately $1,8 minion.

WrbriavvNext cahaoa copynahr© Thomson fteuim Canada Umtted «its tfesmsors (eluding indiwoual court documents). AHrtgrttrsseTved,
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—-

On August 11,2012 Justice Read ordered an interim distribution of $1 million of the estate’s assets; payment from the
estate to reimburse each qf the executors for payments made on behalf of the estate; the disclosure before January 1, 2013 to
the Court and the beneficiaries of specified information related to the estate's accounts and a proposed compensation schedule
for the personal representatives; the payment by the estate on a foil-indemnity basis of the application costs of foe respondents
and the payment by the estate of the application costs of tire appellant on a stipulated basis.
15 On October 9,2012,Justice Read Issued a second decision, She ordered the appellant fo pay Ms. Bizon $23,514.93 to fully
so4emm% her for legal costs, she incurred in attending five specified applications in 2012 and directed that this sum "be deducted
from JBirtil Bizon's portion ofthe Estate of Julian Bizon". There Was no appeal against either ofthese decisions of Justice Read.
16

On May 3,2013 Justice Sulyma heard the outstanding applications relating to estate accounts and executor compensation.

17
lo an order pronounced on May 3,2013 and filed May 14, 2013 she approved and passed the estate accounts; directed
the estate to pdy Ms. Bizon executor foes of $15,GOO; directed foe estate to pay Mr, Bizon executor foes of $15,000 less $1,710,
foe sum the estate is to pay Ms. Bizon "in compensation for Victoria Bizon's court attendances at applications brought by Emil
Bizon"; directed the estate to reimburse each of the co-executors for expenses incurred on behalf of the estate; directed the
estate to pay $3,179.40 to Ms. Bizon out of Mr, Bizon's share of the estate "for the application of Victoria Bizon heard before
JustteeSeirnam on Hovember 23,2012"; and made several ofoer housekeeping declarations.
18

The motions judge rejected Mr. Bizon's claim that he be paid $59,521 for his work as an executor and that his co-executor

be paid nothing. First, she was satisfied that foe appropriate executor fee was $30,000. This was not a complex estate - the
testator owned farm land and Farm-related chattels. Justice Sulyma concluded that "there were not difficult or unusual questions
raised and there was not an amount of skill or responsibility and special knowledge required by either of the co-executors’*. She
accepted the evidence contained in MS- Bizon’s May 11,2012 and January 31,2013 affidavits. The former affidavit contained
a detailed account ofthe time the deponent devoted to dealing with her brother's timers), foe sale offoe land, estate forms and
probate, foe testator’s guns and shareholdings and the appellant's numerous court applications. Mr. Bizon filed an affidavitswom
January 25,2013 from which the chambers judge could have inferred that Mr. Bizon performed certain executor functions. Mr.
Bizon's affidavit did not record the steps he had undertaken in his capacity as a co-executor.
19

Justice Sulyma held; that Mr. Bizon roust personally pay for his co-executor's legal costs because he engaged in

reprehensible litigation conduct:
[BJefore me, Mr Bizon was derogatory regarding the attributes and involvement of his sister....
... There were references by him to dishonesty and breach of trust against two of the beneficiaries. One being a coexecutor.......
Mr. Bizon, throughout the proceedings today, made very derogatory [and] improper comments about two members of the
bar who appear in front of meI2.1 had advised him that was inappropriate and despite that, he continued to make these
allegations. When one reads the material and hears Mr Bizon, It appears that anybody who questioned him is, per se,
dishonest; or to be discouraged in this process.
Mr. Bizon appears to be of foe view that he could hold back information and bring it out today, and that is not how
this litigation process works.
Indeed, there was an indication that he did not feel obliged to answer accounting questions and happily however, by
foe time foe parties appeared before me, those expense accounting questions were minimal, but not in my view, by any
Cooperation of Emil Bizon.
I do find that [Mr. Bizon]... is not credible and despite the fact that he has been self-represented and one could find that that
meant he Was unaware of the gravity of unproven allegations 3,1 do not accept that In my view, Mr. Bizon has operated
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in m autocratic way that he appears to think is within his purview. He demonstrated it throughout this application today
and there were a number of occasions that he doesn't acknowledge a fact when it was obvious....
U Is difficult for a trial judge... to be faced with such unreliable testimony

20
Mr. Bizon fi led a notice of appeal against the order pronounced May 3,2013 and entered May 14,2013 exeept ihe parts
approving the estate accounts and directing die estate to reimburse him for miscellaneous estate expenses he had personally
paid for,
21

The appellant alleges in the notice of appeal that Justice Sulyma was biased.

22 He states in his factum that the "issue in this appeal is whether the Justice treated theappellant with the dignity and without
the bias everyone is entitled to in a court or whether she humiliated him, ignored his pleadings and demonstrated unquestioned
faith in every argument of the respondent’s [sic] lawyers".
23
The appellant’s factum contains several headings, some of which read as follows: ’’Treachery of Victoria Bizon",
"Obstruction of Justice by Robert Spetdel", "False Accusations by Theresa O'Donnell", "Prejudiced Judgments by Madam
Justice Read' and "Prejudiced Judgments by Madam Justice Sulyma".
24
Given that the appellant is appealing the order Justice Sulyma pronounced on May 3,2013, it is uncle# why he deviated
paragraphs 41 to 65 of his factum to Justice Read's October 9, 2012 decision- In paragraph 57, Mr. Wmm asserts that one
passage of Justice Read's judgment was "dishonest"4 and that another constituted a "serious misrepresentation of my words
by the Justice",
25
If 1 understand Mr. Bizoh's position correctly, he maintains that Justice Smyrna's conduct during the hearing and the
manifest unfairness of her costs order demonstrates that she was biased against him. The first category - misconduct during the
hearing - subsumes the following assertions in his factum:
84... From the outset the Justice was overtly hostile to me in tone and language. ...
85 The Justice showed, from thesiarfi her bias against seifiitpresentsd litigants. Without having heard a single word from

86 ... Throughout the process the Justice interrupted me, prevented me from making my point and rejected everything 1

said out of hand and with some anger.
87 ...My wards were completely ignored and the fact that one of the lawyers preset was proven to h^ve lied in court
did not become a factor in her decision....
88 'there is an implication in her statement that a member of the Alberta bar can only be squeftky clean ... . Alt of my
contentions are therefore, of no value when confronted by those of a member of the Alberta bar, she asserts.

89... The Justice interprets this as a request for information but the words gay- something totally different. The slanting
of evidence by a Justice is obvious bias.
92... [Tjhe court denies me the right to give oral evidence authorized by Surrogate Rule 64(1)5.
(emphasis in original)
26

The second category - manifest unfairness of her order - catches these parts of his fecturat
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“

""

76 In the absence of any proof of malfeasance, dishonesty or misconduct, the huge punishment levied against me by
justices Read and Sulyma must... be viewed as an apprehension of bias,
77 Mata justice Sulyma’s oral reasoning nowhere includes any reasons for her decision except that I was airing V
personal grievances and allegations against a beneficiary that are, again, unfounded, and against a member of the bar of
Alberta" ... * This is ad horomem reasoning ®.
V* Analysis
4* Courts in a State Committed to the Rale ofLaw Must Decide Disputes on a Rational Basis
1. Vie Ruk ifLmv Is a Foundational Principle of the Canadian Constitution
21
The rule of law is a foundational principle of the English and Canadian constitutions, Tie Canadian Charter of Rights
andFreedoms expressly declares that "Canada is founded upon principles that recognizethe rule of law". Constitution Act,

m2.

Schedule B to Canada Act 1982, c. 11 (UJC); Reference re Secession ofQuebec, £19983 2 S.C.R.217 (S.C.e,), 257 (-The
principles of constitutionalism and the role of law lie at the root of our system of government"); Reference re Language Rights
tinders. 23 of Manitoba Act, 187f) A s. 133 of Constitution Acts 1867, [1985] 1 S.CJL 721 (S.C.C.), 750 ("The role ofiavv
has always been understood as the very basis of the English Constitution characterizing the political institutions of England
from the time of the Norman conquest..., It becomes a postulate of our own constitutional order by way of the preamble to
the Constitution Act, 1867 by virtue of the words 'with a Constitution similar in principle to that of the United Kingdom'") &
Roncarelli c. Duphssis, [I959]S.C.R> 121 (S.C.C.), 142 ("the role of law... [is] a fundamental postulate of our society").
28

A estate cGBfrojtted to the role of law demands much from those who exercise functions as representatives of the three

branches of government *• the executive 7, the legislature 8 andthe judiciary 9 .Every decision they make must have a legal basis.
2. A Judge's Decision Must Be the Prodiict of Rational Deliberation
29
To ensure that the law determines the outcome of disputes before the court, a judge's decision must be the product of
rational deliberation, See Freedman, "On Advocacy", 1 Vill, L. Rev, 290,292 (1956) ("Reaching conclusions... [in the great
school segregation cases]proclaims that the strongest and most passionate views must ultimately be put to the test of reason
and -find solution through the processes of law rather than force"),
30
A judge who is unable to execute rational thoughts - while ill or disabled or for any other reason- cannot judge while in
this state. The public would have no confidence that any judgments rendered while a judge’s faculties were impaired would be
the product of a mind able to identify and process information and think rationally.
Thera are other conditions which may interfere with a judge's ability to discharge the judicial function. I will develop
this theme in the following sectiofo
21

B. A Judge Must be Impartial
1. Judicial Impartiality Is a Cornerstone Principle in a Democracy
32
A judge must decide a case based <ffl her understanding of the facts and the law, R. v. S, {IIDJ, [1997] 3 S.C.R. 484
(S.C.C.), 494 ("A fair trial is one that is based on the law, the outcome of which is determined by evidence, free of bias, real
or apprehended"). A rational review of relevant facts and applicable law must account for the ultimate decision. Adherence
to this protocol is the best protection that a dispute is resolved by the rale of law10 and not the personal predilection of the
adjudicator11.
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A judge must be impartial. This is a cornerstone of the judicial structure: "Nothing is more likely to impair confidence
[in the impartial adjudication of disputes]
whether on the part of litigants or the general public, than actual bias or the
appearance of bias in the official or officials who have the power to adjudicate on disputes”. President ofthe Republic ofSouth
Africa v. South African Rugby Football Union, [1999] ZACC 9 (South Africa Constitutional Ch), %2S. The Supreme Court
of Canada holds the same view: "[Pjublic confidence in our legal system is rooted in the fundamental belief that those who
adjudicate in law must always do so without bias or prejudice and must be perceived to do so”. Roberts v. R, [2003] 2 S.C.R.
259 (S.C.C.), 287-88. Judge Frank, a highly respected American jurist, proclaimed the essential rote an impartial judiciary
plays in a democratic state: "Democracy must... fail unless our courts try cases fairly, and there can be no fair trial before a
judge lacking in impartiality and disinterestedness”. J.P, Uttahan, Re, 338 F.2d 650 (US. C.A. 2nd Cm 3943), 651. See also
Committee for Justice & Liberty m Canada (National Energy Board) (1976), [1978] S S.C.R, 369 (S.CC), 39! (1976) ("The
test is grounded in a firm concern that there be no lack of public confidence in the impartiality of adjudicative agencies"); R.
v, /font/(1913), 15 D.L.R. 69 (N.S. C.A.),71 (a judge who declares that he will not follow the law brings "the administration
of justice into disrepute"); R. v. Gough. [1993] A.C. 646 (Eng. CA.), 659 ("there is an overriding public interest that there
should be confidence in the integrity of the administration ofjustice"); R. v. London Rent Assessment Panel Committee (1968),
[1969] I Q.B. 577 (Eng. C.A,), 599 ("Justice must be rooted in confidence: and confidence is destroyed when right-minded
people go away thinking: the judge was biased'"); Locabail (U.K.) Ltd n Bayfield Properties Ltd. (1999), [2000] I All E.R.
65 (Eng. C.A.), 70 ("if a judge has a personal interest in the outcome of an issue which he is to resolve, he is improperly
acting as a judge in his own cause; and that... would ... undermine public confidence in the integrity ofthe administration of
justice"); British American Tobacco Australia Services Ltd v. Laurie, [2011] H.C.A.2 (New South Wales S.C.) ("reasonable
apprehension of bias goes to the confidence in the courts on the part of litigants and the public, who will not have access to
details of the substantive law and all relevant aspects of the practice and procedure of the courts"); Ebmr % Officio! Tfomee in
Bankruptcy (2000), 205 CUR, 337 (Australia H.C.), 363 ("impartiality and the appearance of impartiality are necessary for the
maintenance of public confidence in the judicial system"); Johnson v. Johnson (2000), 201 C.L.R. 488 (Australia H.C.), f 12
("The hypothetical reasonable observer of the judge's conduct is postulated in order to emphasize that the test is objective, is
founded in the need for public confidence in the judiciary, and is not based purely upon the assessment by some judges ofthe
capacity or performance of their colleagues"); Webbv. R. (1994). 181 C.L.R. 41 (Australia H.C.), 50 ("impartiality is necessary
to maintain confidence in the administration ofjustice"); Republican Party ofMinnesota n White, 536U,S, 765 (13,S. Sup, Ct
2002), 793 (’The power and prerogative of a court to perform [judicial functions]... rest, in the end, upon the respect accorded to
its judgments. The citizen's respect for judgments depends in turn upon the issuing court’s absolute probity"} & Bryden, "Legal
Principles Governing the Disqualification of Judges", 82 Can. B. Rev. 555 (2003) ("Because we believe that the likelihood of
voluntary compliance is enhanced by the perception that our legal system is a fair one, it is important... that the parties to the
proceedings, and the public more generally, perceive that our decision-makers are impartial").
2. A Judge Is Presumed To Be Impartial
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3, A Judge's Commitment to Rational Decision Making Counteracts the Impact Her Life Experiences Have on the Judging
Function
35
Tills insistence that a judge approach each case impartially is not made in disregard of the undeniable fact dial judges are
men Mid women who bring with them to judging all their life experiences. It is made precisely because of this unavoidable tie
judges have with the human condition. They will have been influenced by family members, friends, fellow students, teachers,
writers, politicians, colleagues, and total strangers with whom their lives have intersected13. This is a positive trait and the
accumulated impact of this wide circle of people and the judge's personal traits account for society entrusting a person with
the onerous task ofjudging} 4.
36
A perceptive judge is aware of the enormous influence her background has on her response to problems which present
themselves for adjudication and develops strategies which reduce the risk that no other perspectives are considered before final
judgment is given t5.I agree with Judge Frank's opinion that a conscientious judge will factor into her judicial approach selfawareness and temper its effect. J.P. Linahan, Re, 138 F.2d 650 (U.S. CA. 2nd Cir, 1943), 652. Some twenty-five yearn ago
I opined that *'[a]n adjudicator must have in place a mechanism to cope with what Professor Rostow described as 'patterns
determined by our past1.... This mechanism is a commitment to rational decision making, a component of the rule of law".
Alberta Mortgage andHousing Carp, v Alberta Union ofProvincial Employees, 2 P.S.E.R.B.R. 973 (1989).
37
A judge must not hear a case unless she is satisfied that she is able to judge it impartially. Caperton v. A. 71 Massey Coal
Co,, 556 IXS. 868 (U.S. Sup. Ct 2009), 883 (*!f the judge discovers that some personal bias or improper consideration seems
to be the actuating causeofthe decision or to be an influence so difficult to dispel that there is a real possibility of undermining
neutrality, the judge may think it necessary to consider withdrawing from the case") & Bryden, "Legal Principles Governing
the Disqualification of Judges", 82 Can. B. Rev, 555,580 (2003) ("where a judge has reason to doubt his or her own capacity to
adjudicate impartially, the only proper course... is not to sit"). This is a concept which has guided judges for over 3,500 years.
Ancient records confirm that Pharoah Thutmose III directed Chief Justice Rekhmire to act "in accordance with law" and "to
show [no] partiality**. 2 J. Breasted, Ancient Records of Egypt; The Eighteenth Dynasty 269 (2001).
4. The Public Must Perceive a Judge To Be Impartial
38
Not only must a judge be, in fact, impartial, she must be perceived by the public to be impartial. The Supreme Court of
Canada i6,the House ofLords17, the High Court of Australia18, the United States Supreme Court! 9, the Constitutional Court
of South Africa 20 and the European Court of Human Rights2i agree that an objective measure is necessary to take into account
the assessment of the public22. In Canada the crucial inquiry is whether a reasonable, right-minded and properly-informed
person 23«adapting a realistic and practical perspective, would conclude, on a balance of probabilities that the adjudicator was
hot impartial.
X Impartiality Is Assessed by Several Criteria
39

There are several dimensions to the concept of impartiality 24.

40

One dimension evaluates the nature of the connections the judge has with the parties25, the nonparty participants26 in

the court process and the questions which are presented for adjudication. Some of these connections may cause a reasonable,
right-minded and informed person to conclude that the concept of impartiality is sacrificed if the judge hears the case. Locabail
fU.K.) Ltd. v. Bayfield Properties Ltd (1999), [20OO] l All E.R. 65 (Eng. C.A.). 77 ("a real danger of bias might be well thought
to arise if there were personal friendships or animosity between the judge and any member of the public involved in the case;
or if the judge was closely acquainted with any member of the public involved in the case").
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Usually this determination may be made before the hearing commences, assuming that the litigants are aware of these

connections in this time frame27.
42

Another dimension evaluates the conduct of the judge at die hearing and cannot be undertaken until the dose of the

proceedings.
43

f will first address the latter aspect.

44
A judge is the master of the courtroom over which she presides. Sacher vt United States, 343 U.S. 1 (U.S. $up< Ct.
19521, 37-38 (1952) ("The presiding judge determines the atmosphere"). From the moment the judge enters the courtroom
until she leaves, there must be no doubt as to who is in charge of proceedings28. It is the role of the judge to ensure that the
proceedings are "conducted with dignity, and decorum befitting the occasion, seriously, not lightly or frivolously". Shientag,
"The Personality of the Judge" ini Benjamin R Cardozo Memorial Lectures 83(1970). See also W- McConnell, Prairie Justice
167 (1980) (a public tribute to a deceased jurist praised him for instilling in the courtroom a "feeling of decorum proper to the
dispensing of justice") & Sacher v. United Stales, 343 U.S. J (U.S. Sup. Ct. ! 952), 37-38 ("If [a judge] ... is adequate to his
functions, the moral authority which he radiates will impose the indispensable standards of dignity and austerity upon all those
who participate in a criminal trial").
45
To increase the likelihood that the litigants and the community believe that the judicial process is fair, the judge
must patiently listen and he courteous to alt participants. J. Campbell, The Lives of the Chief Justices of England 211 (1881)
(it was said of Chief Justice Hale that he "gave every man his full scope, thinking it better to lose time than patience"). A
judge who is polite and courteous enhances the community's "confidence in and respect for the courts which are a necessary
prerequisite for an orderly system ofjustice”. Report of the Association of the Bar of the City of New York, Special Committee
on Courtroom Conduct, Disorder in the Court 202 (1973). A judge should not be abusive, rude, disrespectful or hostile to
those who appear before her. A judge who is impolite and discourteous may cause some observers to question the impartiality
of the adjudicator. Commission Scolaire Francophone du Yukon No. 23 c. Territoiru du Yukon (Praeureure gimrale), 2014
YKCA 4 (Y.X C.A.), f|f95 & 100 (the appeal court was extremely critical ofthe trialjudge’s "disparaging remarks", "dismissive
attitude" and "taunting" remarks); H v, Bevacqua. [1970] 2 O.R. 786 (Ont. C.A.), 787 (the appeal court described as "beyond
comprehension" the trial judge’s remarks during the defence case: "1 think that this man should go back to Italy" and "You could
tie up the Queen Mary with those chains"); R, v. HM Coroner for Inner London West District, [1994] 4 All EJR,. 139 (Eng.
C.A.l ("For a judicial officer to say publicly of someone that they are unreliable because ’unhinged' shows, I have no doubt,
an appearance of bias: such a description is not merely injudicious and insensitive but bound to be interpreted as gratuitous
insult'*); Berger v. United States, 255 U.S. 22 (U.S. Sup. Ct, 1921), 28-29 & 36 (the court disqualified the trial judge because
his statements demonstrated personal prejudice against Gentian Americans) & US. n Dellinger, 472 F.2d 340 (U.$. C.A.
7th Cir. 1972) ("On an occasion when Mr. Weinglass was arguing that he had asked appropriate questions for the purpose of
impeachment, the court responded *1 would like to preside over a class in evidence, but I haven't the time today"'). Not only
does the appropriate judicial orientation reduce the risk that parties may believe that the court has not listened to them or has
shown favoritism or hostility to one party but it increases the likelihood the judge will discover or understand the key argument
of the parties. This is especially important when a party is not represented by counsel. Not surprisingly, a lay person frequently
camouflages his best points midst a torrent of irrelevant complaints.
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The failure to adhere to this standard does not justify the conclusion that a judge is partial A judge who is impatient

and rude can still be Impartial29.
48
This was the conclusion of a majority of the Ontario Court of Appeal in R. v, Bevacqua, [1970] 2 O.R. 786 (Ont. CA,>,
787,. After concluding that the trial judge's remarks were "utterly disgraceful in nature [and can never] be justified or ever be
considered as being remotely within the bounds of propriety as we understand it”. Justices Alyesworth and Jessup concluded
that the evidence of guilt was overwhelming and confirmed the conviction. The majority 50 dismissed the argument that the
trial judge was biased.
49 The key issue is whether the judge's conduct justifies the conclusion that she is, in fact, partial or would cause a reasonable,
right-minded and informed person to conclude it probable that the adjudicator was not impartial
50 In order to better grasp the considerations which must be assessed in determining whether a judge's courtroom behaviour
justifies the conclusion that the judge was biased on either a subjective or objective analysis it is helpful to review the first
dimension - the existence of troubling links between the judge and the litigants, their counsel, witnesses and the issue'’1. An
understanding of the connections which warrant disqualification of a judge is essential to appreciating the level of misconduct
which must be reached before relying on courtroom conduct to ground a decision to disqualify a judge.
51
Adjudicators are keenly aware that human beings are predisposed to support interests which align with their own../,/!
Unahcm, Be, 138 F.2d 650 (U.&, C.A, 2nd Cm 1943), 651-53 & U3 Communications/Spar Aerospace Ltd. v. LA.M & A. W..
Northgate Lodge 1579 (2005), 142 L.A,C. (4th) l (Can. Arb.), 14 (Wakeiing 2005), This basic condition has led to conclusions
in a variety of fact patterns which present a variation of this theme that an adjudicator should not hear or should not have heard
a dispute,
The most obvious alignment of interests occurs when a judge is directly affected by a dispute she has to decide. "Almost
52
everyone knows that most persons who are Involved in a difference are unable to see the dispute in the same light as those whose
welfare is not affected by the outcome of a dispute". U3 Commimications/Spar Aerospace Ltd v, LA.M. & A. W., Northgate
Lodge 1579 (2005), 142 L.A.C. (4th) I (Can. Arb.), 14 (Wakeiing 2005). As one would expect, the common law states that a
person, must not be a judge in his or her own case. Note, "Disqualification of a Judge on the Ground of Bias", 41 Harv. L. Rev.
78,78-79 (1927) ("By the common law the slightest pecuniary interest would disqualify a judge").This admonition obviously
applies if a judge is an actual party to the proceedings. Parishes of'Great Charte v. Kemnttgton (1742), 93 E.R. 1107 (Eng. KJB.),
1108 (there is a "fundamental rule ofjustice... that a party interested could not be a Judge")-, iVrighi v. Crump (1702). 92 E.R. 12
(Eng. K..B,)(wTis misconduct to sit as Judge in a case in which he is party"); Earl ofDerby, i?e(16I3). 77 E.R. 1390 (Eng. K.B.)
("that the Chamberlain of Chester, being sole Judge of Equity, cannot decree anything wherein himself is party, for he cannot
be a judge In propia cama")i Da)> v. Savadge (1614), 80 E.R. 235 (Eng, K.B.), 237 (Common Pleas 1614) ("because even an
Act of Parliament made against natural equity, as to make a man a Judge in his own case, is void in itself) &. Murchison. Re,
349 U.S. 133 (U.S, Sup. Ct. 1955), 136 (”[no judge] can be a judge in his own case [or be] permitted to try cases where he has
an interest in the outcome"). But it also has a wider ambit, "Our collective experience... reveals that each of us is prone to value
more highly the interests with which one identifies than those which advance the interests of others". US Comniumcatiom/Spar
Aerospace Ltd. v. UM & AM, Northgate Lodge 7579(2005), 142 L..A.C. (4th) I (Can. Arb,), 14 (Wakeiing 2005).
33

It is important to ask ifthe disposition ofthe case may affect the interests of either thejudge or a person with whom the judge

has a close connection32. Commission Scolalre Francophone du Yukon No. 23 c. Territoire du Yukon (Procureure generate),
2014 YKCA 4 (Y.T. C.A.), |194 ("While it was not unethical for the judge to continue his association with the [Fondation
franco-albeitaine]... he was required to exercise caution to ensure that he did not sit on cases in which issues touching on the
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foundation’s visions might be raised”);
(Town) By-Lm No. 724,fte(l957),23 W.W.R, 184 (Alta. T.D.) (local authority
board members who were in the same business as and competitors of an applicant for exemption from an early closing bylaw
should not have heard the application) & ft. it-Rand 11913), 15 D.L.R. 69 (N,S. C.A.), 71 (a stipendiary magistrate who was
an active member of the Temperance Alliance and contributed funds so that the alliance could prosecute persons violating the
Canada Temperance Act should not have heard prosecutions under the Act), A concern should arise only if a judge has more
than a minor financial interest in the outcome.Dimes u Grand Junction Canal Co. (1852), 10EJL3O1 (U,K. HX.) (the
Lord Chancellor should not have heard the appeal because he was a large shareholder of one of die litigants); ft. v. Altrincham
Justices, f!975] Q.B. 549 (Eng, Div, CL), 552] (the presiding (lay] justice was an officer of die alleged victim of toe offense);
ft, vl Justices of Sussex (1923), [1924] 1 K..B. 256 (Eng. K.B.), 259 ("if [lay] justices allow their clerk to be present in their
consultation when either he or his firm is professionally engaged in those proceedings or in other proceedings involving toe
same subject matter, it is irrelevant to inquire whether the clerk did or did not give advice mid influence the judges"); Morgan
v. Deacon, l Dowl. 61 !{Ex. 1832) (a loan agreement between an arbitrator and a party to the arbitration must be carefully
scrutinized to determine the impartiality ofthe arbitrator); ft v. Mnh-ihiU (1989), [1990] l All E.R. 436 (Eng- CA,)S 441 (fact
that the trial judge held a small number of shares in one ofthe banks toe accused allegedly robbed would not cause a reasonable
and fair-minded person to "have a reasonable suspicion that a fair dial was not possible’’); locabail (U,R.) ltd v. Bayfield
Properties Ltd. (1999), [2000] 1 All E.R. 65 (Eng. C.A.), 71 (the bias doctrine is not engaged if the "judge’s personal interest
is so small as to be incapable of affecting his decision one way or the oilier"); Ebrnr w Official Trustee in Bankruptcy (2000),
205 C.L.R. 337 (Australia H.C.), 346 (the outcome of a bankruptcy proceeding which would affect a bank creditor toe judge
had an interest in would have no impact on the market value of the bank's shares); Turney v. State qf Ohio, 273 U.S. 510 (US.
Sup. Ct. 1927), 532 (a mayor whose compensation was enhanced by fines payable on a finding of guilt could not sit in mayor's
court as a judge) & Aetna Life Insurance Co. V Lavoie, 475 U.S. 813 (U.S. Sup. Cl. 1986), 824 (an Alabama Supreme Court
justice wrongfully participated in an insurance appeal deciding a pivotal point which would affect a related insurance action
in which he was a plaintiff).
54
A jurist should not sit in judgment of a case where she has a substantial connection with a person involved in the
dispute, Capenon u AX Massey Coal Co., 556 U.S, 868 {U.S, Sup. Ct. 2009) (an appeal justice should not have heard an
appeal brought by a person who donated S3 million to the judge’s election campaign - a sum far in excess of all contributions
for the other candidate) & Rocky Layman Energy Inc. v. Four Winds Energy Services lid, 2006 ABCA 309 (Alta. C.A.), %12
(the summary judgment judge who had been a former partner of a person who filed an affidavit should have recused himself).
This relationship may seriously tax toe judge’s ability to exclude consideration which have no place in a rational deliberation,
U3 Communications/Spar Aerospace Ltd. v.
&A.W., Northgate Lodge 1579 (2005), 142 L.A.C. (4th) 1 (Can. Art*.), 15
(Wakeling 2005) ft Locabail (UN) Ltd. v, Bayfield Properties Ltd (1999), [2000] 1 AH E.R. 65 (Eng. C.A.), 77. A judge may
have a problem if a disposition affects a family member. Boardsvalk Belt UUP v Edmonton (City) (2008), 437 A.R. 199 (Alta.
C.A.), 212 ("The law does not let judges sit in judgment over their spouses or close relatives"); ft v. London Rent Assessment
Panel Committee (1968), [1969] 1 Q.B. 577 (Eng. C.A.), 599-600 (a lawyer should have recused himself from sitting rat a
rent appeal hearing involving a landlord with whom the lawyer's father was embroiled in a dispute); D. Jones & A. deVillars,
Principles of Administrative Law 409 (5 * ed. 2009); Bryden, "Legal Principles Governing the Disqualification of Judges'*, 82
Can. B. Rev. 555,580-86 (2003) ft L. Carroll, Alice’s Adventures in Wonderland 168(1865) (The Queen was the victim of the
alleged but theft and pressed the King to side against toe accused; "Sentence first - verdict afterwards").
55
Some may hold the opinion that a judge who has previously decided a case involving similar issues can no longer be
regarded as impartial with respect to these issues. If this proposition was a correct statement of the law, the administration of
justice would be more complicated. Judges regularly resolve cases on the basis of principles they have approved in previous
cases, ft. v. A. {IL.) (2009), 464 A.R. 289 (Alta. C.A.), 300; Chaiifom v. Drifiptle First Nation (2002), 299 N.R, 259 (Red,
C.A.), 265 & Samson Indian Nation A Brndv, Canada (1997), [1998] 3 F.C. 3 (Fed. T.D.), 30,
56

1 strongly disagree, largely for the reasons given by Justice Lampton of the Supreme Court of New Hampshire:
It is a well-established legal principle that a distinction must be made between a preconceived point of View about
certain principles of law or a predisposed view about the public or economic policies which should be controlling and a
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prejudgment concerning the issues of fact in a particular case.... There is no doubt that the latter would constitute a cause
for disqualification. However "bias in the sense of a crystallized point of view about issues of law or policy is almost
universally deetnedno ground for disqualification." ... If this were not the law, Justices Holmes and Brandeis would have
been disqualified a$ would be others from sitting on cases involving issues of law or policy on which they had previously
manifested sfobog; diverging views from the holdings of a majority of the members of their respective courts. ... This
detracts in noway from the requirement that a judge or board member must not have a bias or prejudgment concerning
foe issues of fact in a particular controversy,
New Hampshne MilkJXealersf Assn, u New Ihmpsfm Milk Control Board, 222 A.2d 194 (U.S. RH, S.C. 1966). 198. See also
Rv.A. (J.L) (2009), 464 A.R. 289 (Alta. C,A.) (four members of the Court ofAppeal individually rejected the proposition that
a judge who has expressed an opinion on a legal question cannot subsequently hear a case which raises foe same issue) & EllisD&n ltd v Ontario (labowRelations Board) {1992), 98 D.L.R. (4th) 762 (Out. Div. Ct), 765 fa judge has no need to disqualify
himselfor herself because he or she once took a positionbefore being appointed a judge, on some topic or another").
57
A judge who has not formed opinions on many of the leading issues of foe day would be most extraordinary and of
little service to foe community. Judging requires persons who are adept at making assessments of the comparative strengths of
competing Viewpoints, tt v, S, (R.&.), [199733 S.C.R. 484 (SjC.C.), 505 ("judges will certainly have been shaped by, and have
gained insight from, theif different experiences, and cannot be expected to divorce themselves from those experiences on foe
occasion of their appointment to the bench"); President ofthe Republic ofSouth Africa it South African Rugby Football Union,
[1999] ZACC 9 (South Africa Constitutional Ct,), |70 ("a judge who is so remote from the world that he or she has no [political
preferences or views on society]... would hardly be qualified to sit as a judge"); Laird v. Tatum, 409 U.S. 824 (U.S, Dist. Ct.
D.C. 1972), 835 (1972) ("Proof that a Justice’s mind at the time he joined foe Court was a complete tabula rasa in the area of
constitutional adjudication would be evidence of a lack of qualification not bias"); XP linahan. Re, 138 F.2d 650 (U,S. C,A.
2nd Cir. 1943), 651 ("foe process of education, formal and informal, creates attitudes in all men which affect them in judging
Situations, attitudes which precede reasoning in particular circumstances") & B. Cardozo, Hie Nature of the Judicial Process
12(1921) ("every one of us has in truth an underlying philosophy of life ... an outlook on life [and]... a conception of social
needs" and "the great tides and currents which engulf the rest of men do not turn aside in their course and pass foe judges by").
One of foe traits of an outstanding judge is a broad understanding of foe contending public policies that battle for adherents
and a mind capable of identifying those polices which are most consistent with their understanding of the principles on which
Canada was founded. Great judges have the ability to identify the acceptable limits of irreconcilable ideas. Notable Canadian
jurists, like Puff341, Laskin35, Rand 36, Martland37 and Dickson 38 held firm views on the values which shaped Canada and
foe role of foe judiciary in a democracy. Professor Davis astutely opined that "(tjbe very quality that accounts for the greatness
of tire outstanding judges of history is strong conviction as to policy”. Administrative Law Text 246 (3d ed. 1972).
58

It follows that an endorsement of a legal principle is not a sign of a partial decision-maker. United States v. Morgan, 313

U.S. 409 (U.S. Slip. Ct. 1940), 421 (judges and other statutory decision makers are entitled to "having an underlying philosophy
in approaching a specific case [and] both are assumed to be men of conscience and intellectual discipline, capable ofjudging a
particular controversy fairly on foe basis of circumstances") & Chalifoux v. Briftpile First Nation (2002), 299 N.R. 259 (Fed,
€«A,)„ 265 ("The adjudicator's reasons ... reflect his view that an employee under the [Canada Labour] Code, does not have
a right to his employment. This, in turn, affects his view of what constitutes an appropriate remedy. But it cannot be said that
someone's views of labour law may amount to bias which precludes foe proper exercise of his discretion with respect to the
appropriate remedy in a particular case"). Contra Sawridge Band « /?,, [1997] 3 F.C. 580 (Fed. C.A.) (a trial judgment dealing
With aboriginal issues was set aside because of foe judge's unequivocal opposition to special status for aboriginals) & Concordia
Hospital w MN U, Local 27,2004 MBQB 261 (Man. Q.B.).^55 (the arbitrator’s "writing style conveys the impression that he
is emotionally invested in using this award as an opportunity to influence general health policy").
59
A judge's job description requires her to decide cases, In any event, the key question is whether a judge approaches each
case with an open mind which manifests a willingness to consider any good idea. Is there substantial evidence that ajudge does
not have an open mind and is unwilling to listen to argument? R v. A. (XL) (2009), 464 A.R. 289 (Alta. C.A.), 297-98 ("the
testis... whether thejudgefs] mind is closed, or strongly resistant to persuasion, and cannot beswayed by reasonable argument
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or evidence"); Chalifoux v. Driftpile First Nation (2002), 299 N.R. 259 (Fed. C.A.), 266 (the appeal court was satisfied that
the adjudicator had an open mind as to the appropriate remedy); Texaco Inc. v. Federal Trade Commission, 336 F.2d 754 (U.S.
Dist. Ct. D.C. 1964) (a speech given by the Federal Trade Commission chair caused the appeal court to conclude that he had
prejudged the conduct of Texaco and others under review as unlawful); New Hampshire Milk Dealers'Assn. v. New Hampshire
Milk Control Board, 222 A,2d 194 (U.S. N.H. S.C. 1966) ("The record in this case warranted a finding by the Board that [its
chairman] ... had no bias or prejudgment concerning the issues of fact involved nor as to the outcome of the hearings") &
Locabail (UK.) ltd v. Bayfield Properties Ltd. {1999), [2000] i All E.R. 65 (Eng. C.A.), 91 (“It is always inappropriate for a
judge to use intemperate language [in extra-judicial publications] about subjects on which he has adjudicated or will have to
adjudicate") & D. Jones & A. deVillars, Principles of Administrative Law 413-14 (51*1 ed. 2009).
60
The existence of these two discrete tests - the subjective and objective evaluations - means that an adjudicator who is
adjudged to be actually impartial - in spite of regrettable connections to the dispute or its parties - may be determined to be
an inappropriate decision-maker because a reasonable and right-minded person would conclude on a balance-of-probabilities
standard that he could not be impartial. The United States Supreme Court, in Caperwn u A. T Massey Coal Co., 556 U.S. 868
(U.S. Sup. Ct. 2009), held that objective standards precluded a West Virginia appellate justice from hearing an appeal brought
by an appellant who made an extraordinarily large contribution - S3 million - to his judicial election campaign even though foe
appeal judge declared that he was able to judge the appeal fairly. See also 1/3 Communications/Spar Aerospace Ltd. v. LAM.
& A. W, Northgate Lodge 1579 (2005), 142 L.A.C. (4th) 1 (Can. Arb.), 17 (Wakeling 2005) (an arbitrator asserted Ms ability
to decide the second part of foe case fairly even though the party whose position foe arbitrator rejected in the first part of foe
award had not folly paid its share of the arbitrator’s fee for the first award); Dimes v. Grand Junction Canal Co. (1852), 10E.R.
30! (U.K. H.L.), 315 ("No one can suppose that Lord Cottenham could be, in the slightest degree, influenced by foe interest
that he had in this concern; but... it is of foe last importance that the maxim that no man is to be a judge in his own cause
should be held sacred") & R v. Bow Street Metropolitan Stipendiary Magistrate (1999), [2000] 1 A.C. 119 (UJC. lit.), 139
("this conclusion is... in no way dependent on Lord Hoffman personally holding any view, or having any objective, regarding
the question whether Senator Pinochet should be extradited, nor is it dependent on any bias or apparent bias on his part. Any
suggestion of bias on his part was disclaimed by those representing Senator Pinochet").

C. A Person Who Alleges That a Judge Is Biased Must Establish on a Balance of Probabilities That a Judge Is Actually
Biased or That a Reasonable, Right-minded and Informed Person Would Conclude That the Judge Could Not Decide /tie
Case Impartially
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D. Justice Sulyma Conducted the Hearing in art Impartial Manner and No Reasonable, Right-Minded and Informed Person
Would Think Otherwise
63 Justice Sulyma is presumed to be impartial. Mr. Bizon bears the heavy burden to establish on a balance of probabilities
that she was not.
64

Tiie appellant alleges that Justice Sulyma was, in fact, biased against him and not impartial4/. In support of that argument

he asserts at the start of his factum that "she humiliated him, ignored his pleadings and demonstrated unquestioned faith in every
argument of the respondent's lawyers” and that "[h]er hostility towards the appellant is evident in the tenor of her discourse
throughout the hearing".
65

I accept none of these arguments.

My review of die transcript of the May 3, 2013 proceedings leads to the inescapable conclusion that Justice Sutyma's
conduct ofthe hearing was consistent with the highest standards imposed upon our courts. She was polite, courteous and patient.
66

67

The motions judge gave Mr. Bizon every opportunity to present his case.

Justice Sulyma patiently listened to Mr. Bizon. She did so even though he routinely ignored her admonitions to refrain
from gratuitous attacks on the character of the respondents and their counsel, introduced facts which were not in affidavits
before the court, addressed issues which had been adjudicated and took positions which were untenable.
68

69

1 will address some of Mr. Bizon's specific complaints.

70
He maintained at paragraph 84 of his factum that "[fjrom the outset the Justice was overtly hostile to me in tone and
language". He believed that the chambers judge, at the outset of the hearing, should have asked him to provide her with an
update on the outstanding accounting issues. Instead, after an initial exchange with Mr. Bizon, she asked "if somebody can
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*----- “
summarize where we are today as to what are still issues". Mr. Kowaicbuk, Ms, O'Donnell’s counsel, volunteered to dam This
prompted the following passages in his factum:
84... On page 1 of the transcript,... she... she directs the lawyer Kowalchuk... to describe the application to the court....
85 The Justice showed from the start, her bias against seif-represented litigants. Without having heard a single word from
me she assumed, l as applicant, was incapable of introducing my application to the court properly and to her liking.
71
These paragraphs of the appellant's factum me a good example of Mr. Bizon's inability to assess accurately what
happened in Justice Sulyma’s courtroom on May 3,2013. First, he asks this Court to conclude that the motions judge ignored
him and directed Mr. Kowalchuk to speak first. Neither statement is true. First, Justice SuJyma asked if one of the parties would
summarize the outstanding accounting issues. Mr. Bizon could have volunteered had he wished to. She did not "directjL.J Mr.
Kowalchuk ... to describe the application to the court". The chambers judge knew that it was "an application for passing of
accounts", her first words after she invited those in the courtroom to be seated. Second, Mr. Kowalchuk was not the first of the
parties to address the court. Mr. Bizon answered two questions before Mr. Kowalchuk spoke. While these are minor matters,
they suggest to the Court that it cannot rely on Mr. Bizon to provide an accurate factual recitation. The Court's thinking works
tins way. If Mr, Bizon cannot be counted on to recount fairly what is in a transcript and easily verifiable, there is little reason
to rely on anything else he says.
72 My careful review of the entire transcript causes me to reject the appellant's assertion that Justice Sulyma.at any time, was
hostile to Mr. Bizon. Just the opposite is the proper characterization of her deportment She patiently dealt with the untenable
positions Mr. Bizon took. Two of many examples follow:
Mr, Bizon:... [Mr. Speidel, the lawyer for the co-executor respondent is saying]... 1 don’t know where he gets the
authority to agree because he’s not the estate lawyer. He’s ... the lawyer for a dissident co-executor43. He's hot the
estate lawyer. I don't know where he gets the authority to reject my cheque

The Court: Well, he is the lawyer for a co-executor.
Mr, Bizon: Well, why isn't she speaking for herself? If she can't speak for herself... why is the estate paying her lawyer?
The Court: This is a court of law, sir, that lawyers come to speak on behalf of their clients.
And it is their choice.
Mr. Bizon: Why does the estate have to pay her choice of a lawyer. She said in Her examination, Your Honour, that
she hired Mr. Speidel for personal protection.
The Court: I think you are going off track here, sir,
73
In the preceding passage the appellant was questioning the right of the co-executor to retain counsel. This is trite law.
Everyone but Mr. Bizon knew that.
74
In the next passage the appellant displays his total failure to grasp the need to record the facts on which he relies in
an affidavit and the admirable capacity of the chambers judge to proceed in the face ofliis blatant disregard of fundamental
concepts regarding facts-in-issue:
Mr. Bizon: ... Now, my ultimate series of statements, these are to do with Mr. Kowalchuk [legal counsel for a
beneficiary] and his behaviour and Mr. Kowalchuk: Madam Justice, again, not in evidence.
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X don’t want to go through the next 12 paragraphs of his brief, which is about allegations about me and my client. None
of it. is evidence*.
The Count It’s ... a pretty inflammatory series of paragraphs against a member of the bar because you entitle it
Unethical Conduct by J.i. Kowalchuk.
... I have been on this bench for 16 years, 1 practiced for 23 years before that, and I've had experience with self-represented
litigants. So 1 hope I have lots of patience, but this is unraveled and it is unfair to the parties....
... I cautioned you this morning. I advised you that... were you a lawyer you’d be in contempt44 ... p]otb lawyers have
been extremely tow key and patient, but it’s not appropriate that you come back and start making all these allegations.
75
The appellant appears to believe that anyone who disagrees with him is animated by bad faith. He describes his sister's
actions relating to the burial of their brother as "treacherous” and rulings of a judge "dishonest". Be fails to realize that he is
not the measure of good faith. Apt are the words of the American jurist, Judge Learned Hand: "[I}t must be borne in mind that
when counsel differ as to the rulings of a judge, they acquire no privilege to charge him with bad faith and misconduct, and to
obstruct the trial. Their Only remedy is by an appeal," United States « Sacher, 182 p.2d 416 (U.S, C.A. 2nd Cir. 1950), 430.
76

Nor would a reasonable, right-minded and well-informed person sitting in the courtroom while Justice Suiyma heard this

matter entertain the slightest doubt on the point of partiality either, See Marchand (Litigation Guardian of) v. Public General
Hospital Society qf Chatham (2000). 138 0:A.C. 201 (Ont C.A.), 245 ("a reasonable informed person, observing the trial
judge's conduct... and reading his reasons for judgment, would have no difficulty in concluding that he remained impartial and
that he demonstrated no actual or apprehended bias"); It v, Muivihitl (\9%9l [1990} 1 All E.R. 436 (Eng. C.A.), 441 (G.A. 1989)
("whether a reasonable and Fair-minded person sitting in the Central Criminal Court during that four-week trial and knowing that
the judge held 1,650 shares in one of the banks which the appellant was said to have robbed, would have a reasonable suspicion
that a fair trial was not possible") & D. Jones & A. de Viilars, Principles of Administrative Law 413 (5th ed. 2009) ("It Is not
necessary... to prove actual bias, and it is possible for a court to find that a decision-maker's comments gave rise to a reasonable
apprehension of bias in circumstances in which an argument that the decision-maker was actually biased could not succeed").
77

Mr. Bizon has not discharged the burden he bears on this issue. Roberts v. /?., [2003] 2 S.CR. 259(S.C.C.}, 288. He referred

to no.conduct of the motions judge during the hearing which even remotely supports the notion the motions judge was biased.
E. Mr. BlzonEngdgedin Litigation Mlsconduci and Justice Suiyma Properly OrderedHimTo Pay Costs ona Full-Indemnity
Basis
78

The appellant argues that the costs orders Justice Suiyma made supports his claim that she was biased against him 45.

Hus argument is unsound,
79
As stated in Alberta Treasury Branches* 1401(157 Alberta Ltd, 2013 ABQB 748 (Alta. Q.B.), 134, "In the absence of a
contractual term committing one party to pay the other's casts on a full-indemnity basis, costs, are awarded to a successful party
on a full-indemnity basis only in exceptional circumstances". Blameworthy litigation or prelitigation conduct may create a rare
and exceptional caste. Alberta (Provincial Court Judge) v. Alberta (Provincial Court ChiefJudge) (1999), [2000] 4 W.W.R. 92
(AitaiQ.B.), 104 ("unilateral", bad faith and "unconscientious" conduct sanctioned); Olson v. New Home Certification Program
ofAlberta (1986). 44 Alta. L.R. (2d) 207 (Alta. Q.B.), 229 (abhorrent and intolerable trial conduct justify a full-indemnity
award) & Canada Deposit Insurance Corp. v. Canadian Commercial Bank (1987), 76 A.R. 271 (Alta. Q.B.), 275 (misconduct
or deception of the court may justify a full-indemnity costs order).
80

Mr. Bizon's conduct before Justice Suiyma was blameworthy 46 and intolerable. For no other reason than their refusal to

acquiesce to this domineering behaviour, he alleged that the respondents were dishonest and incompetent. His efforts to impugn
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Justice Sulyma's decision to order the wrongdoer to pay for his misdeeds by an enhanced costs award is in accord with principle
and defensible. It is not evidence that she was biased against him. It is evidence that she did not condone outrageous behaviour.
F. Mr, Bizon’s Conduct ofHis Appeal Warrants a Harsh Costs Order
81

The appellant repeated before this Court the same sins he committed before the chambers judge. He attacked his sister

in his factum;
29 Victoria Bizon is a high school dropout whose lack of literacy is evident In her responses in questioning and in her
emails. Her working life was spent, for the most part, on welfare, as the divorced single mpther of four. She has no
experience in business, in supervising others, in managing a project, in construction, in writing reports, itt preparing legal
documents, in accounting and money management, in the interpretation of legislation, in any technical details relating to
fanning and agriculture. She was unable to draft the obituary notice and cannot write a simple business letter. None of
these skills were necessary in her career but are vital to those undertaking the task of managing a complex estate with
numerous beneficiaries.
These uncomplimentary remarks were uncalled for. Ms. Bizon's background was an irrelevant consideration for any of
82
the issues before Justice Sulyma. And to aggravate the misconduct is the fact that most ofthese assertions are not in the record,
83
The appellant defames counsel for both of the respondents in his factums. This is the heading about the co-ekecutoris
counsel; "Obstruction of Justice by Robert Speidel by repeatedly lying in court". Mr. Bizon implies in paragraph 32 of hi?
factum that Mr, Kowalchuk is an unethical lawyer. "An ethical lawyer would have investigated the credibility of hjs client and
the veracity of her charges before charging an innocent person with s series of unfounded and ridiculous allegations". This
intemperate language was provoked by the temerity of Ms. O’Donnell asking for information about the whereabouts of the
testator's valuable farm equipment. Nor were Justices Read and Sulyma spared from Mr. Bizon’s venomous pen. The appellant,
in paragraph 57 of his factum, described one passage in Justice Read's decision as "dishonest". "Neither the justification for nqr
the relevance of these attacks is apparent.
84
The appellant’s litigation misconduct prompts this Court to order him to pay personally on a full-indemnity basis tire
costs of both respondents.
VI. Conclusion
85

This appeal is dismissed.

86

The appellant must pay the costs of the respondents on a full-indemnity basis.

Ellen Picard, Peter Costigan AM,, (concurring in the result):
87

The facts are set out in the memorandum ofjudgment of Waketing J.A.

The appellant argues the chambers judge displayed both actual bias and a reasonable apprehension ofbias against him
during the chambers application. The tests for actual bias and a reasonable apprehension of bias are well-known.
88

89
For the reasons set out in paras 66-77 of the memorandum of judgment of Wakeling J.A., we agree that the appellant
has failed to establish either actual bias or a reasonable apprehension of bias on the part of the chambers judge. We also agree
that this is an appropriate occasion for the imposition of costs on a full-indemnity basis. As our conclusions are sufficient to
dispose of the issues raised in this appeal, it is unnecessary for us to consider the other issues discussed in the memorandum
ofjudgment of Wakeling J.A.
90

The appeal is dismissed. The appellant will pay the costs of both respondents on a frill-indemnity basis.
Appeal dismissed.
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Footnotes
1

A part bfJusfice Sulyma's oral reasons for judgment read as follows: "In my view. Mr. Bizon has operated in an autocratic way that
he appears to think is within his purview."

2

Sec Wakoling, "The Oral Component of Appellate Work", 5 Dalhousie L.l 584, 590 & 591 (1979) ("Personal slights never pass
fot sound argument" and "counsel certainly gains nothing from defaming follow advocates. An appellate forum is not the place to
air personal disputes"), See also Lord Macmillan, "Some Observations on the Art of Advocacy", 13 Can. Bar Rev. 22,31 (1935)
("It would be attractive to dwell on tire maimers of the advocate, the importance of courtesy to one's opponents, respect towards the
fudge and fairness to all").

3

A court regards an advocate who refers to facts not in the record as an unreliable source of information. Wilkins "The Argument of an
Appeal", 55 Mass. L. Q. 115,116*17 (1970) ("Nothing will forfeit the confidence of the court more effectively than the misstatement
of the record or the statement of a fact off the record".) The same is true of a person who appears on his own behalf. See also A.
Scalia A B. Gamer, Making Your Case: The Art of Persuading Judges 151 <2008) ("An appeal is based on the record made in the
lower court... and it's unprofessional to bring to the court's attention facts that are not found there. You will have done yourself harm
rather than good ifyou stray beyond the record, only to be corrected (and implicitly chided) by opposing counsel").

4

Counsel should not belittle lower courtjudges, Wakeling, "The Oral Component ofAppellate Work", 5 Daihousie L.J. 584,591 (1970)
(& baseless attack on a judge whose decision is under review "introduces an irrelevant consideration which is devoid of persuasive
value, and annoysJudges").

5

Role 64(1 )(a) ofthe Surrogate Rules, Alta. Reg. 130/95 provides that H[tjbe court, on hearing an application, may (a) receive evidence
by affidavit or orally''. Mr. Bizon apparently believes that oral evidence includes unsworn and unsubstantiated statements be makes
in argument. It does not. Rule 64(1 Xa) of the Surrogate Rules never came into play. Mr. Bizon did not ask the court to hear his
sworn testimony.

fi

Black's Law Dictionary 46 (9th ed. 2009 B. Gamer editor-in-chief) defines "ad hominem" this way: "Appealing to personal prejudices
rather than to reason: attacking an opponent's character rather than die opponent’s assertions". Mr. Bizon’s briefand oral presentation
were replete with ad hominem reasoning.

1

ftomrtllt c, Dqp/essis. (1959)5.01. \l\ (S.CG), 141-42 (affirmation 6f Mmtoisirative acts "dictated by and according to tot*
arbitrary likes, dislikes and irrelevant purposes of public officers acting beyond their duty would signalize the beginning of the
disintegration ofthe rule of law as a fundamental postulate of our constitutional structure").

S

In a federal state each ofthe central and constituent units must respect their constitutional limitations. 1 P. Hogg, Constitutional Law
of Canada 5-2 (5th ed. supp. looseleaf 2012 - release 1).

9

The judiciary must apply the law not their personal values, ft » Hand (1913), 15 D.L.R. 69 (N,S. C.A.), 71. A judge's polar star
must be the role oflaw: "Decision makers in a legal system based on The rule oflaw must make decisions animated by relevant legal
principles and factual findings rooted in admissible and relevant evidence". 1/3 Communications/Spar Aerospace Lid. v. I.A.AI, &
AM, Hotthgate Lodge 1519 (2005), 142 L,A,G (4th) 1 (Can. Arb.), 13 (Wakeling 2095):

LQ

Alberta Mortgage and Housing Carp, m Alberta Union ofProvincial Employees, 2 P.S.E.R.B.R. 973 (1989) ("an adjudicator whose
decisions are the product of rational thought processes acts in an impartial manner").

31

Eg., Alberta tt McGeady, 2014 ABQB 104 (Alta. Q.B.) (adjudicators ignored governing norms and based their decision on values
which appealed to them) & ft v. Rand{i913). 15 B.L.R. 69 (N.S. C.A.), 71 (the magistrate stated an intention to convict a person
accused of violating the Temperance Act if he believed him guilty even if there was no evidence supporting a conviction).

12

Oaths of Office Act; R.S.A. 2000, c. 0*1, s, 2. Justice Coiy, mft h & 0Uk). [1997] 3 S.CR. 484 ($.C,C,)« 533 observed that the
“oath requires a judge to renderjustice impartially", ChiefJustice Laskin made die same point in Margentaler tv ft. Supreme Court
of Canada No. 13504 (October 2,1974) reported in (1974), 29 McGill Li. 369 (S.C.C.). So did Justice Teitclbaum in Samson Indian
Mixtion & Bandy, Canada (1997), [1998} 3 F.C 3 {Fed. T.D.), 33-34. SmAa/hers v, Aalbers. 200 SICCA 64(Sask. C.A.), |81 {’It is
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apparent from counsel’s response to the trial judge's announcement of a professional relationship with... [an expert witness], and his
failure to pursue the matter then or the Following day, that counsel was prepared to continue with the trial, relying on the trialjudge's
oath ofimpartiality") & Johnson v. Johnson (2000), 201 C.L.R. 488 (Australia H.C.), 493 (one must remember that a judge is trained
and takes an oath to base his or her judgment on relevant material).
13

R. v. A. (J.L.) (2009), 464 A.R. 289 (Alta. C.A.), 298 ("Nor can a party insist upon getting a judge without life or professional
experiences, sympathies, antipathies, attitudes or humanity"); JR Unahan, Re, 138 F.2d 650 (US, C.A. 2nd Cir. 1943), 652-53
("Much harm is done by the myth that, merely by putting on a black robe and taking the oath of office as a judge, a man ceases
to be human and strips himselfof all predilections, becomes a passionless thinking machine") & Denecke, Clafke & Levin, "Notes
on Appellate Brief Writing", 51 Ore. L. Rev. 351.361 (1972) ("Remember that judges are human .... Appointment to Use judiciary
works some changes in outlook, but it does not work miracles").

14

M. Friedland, A Place Apart: Judicial Independence and Accountability in Canada 233 (1995) ("knowledge of the political process
can be an advantage for a judge").

15

R, « Uhl Coronerfor tmier London fffes/ District. [1994)4 All E.R, 139 (Eng, C.A.), 161 ("The decision-maker should consciously
shut out of his decision-making process any extraneous prejudice or predilection").

{6

Roberts v. R.. [2093) 2 S.C.R. 259 (S.C.C.), 289; R, R S. (R.D.J. 11997] 3 S.C.R. 484 (S.C.C.), 500,501,502 & 531; Lippi c. Chares!
(1990). \mt\ 2 S.C.R. 114 (S.C.C,), 143; R. u Vatrne (No. 2), [1985] 2 S.C.R. 673 (S.C.C.). 684-85 & Committeefor Justice &
Liberty v. Canada (National Energy Board) (1976), [1978] I S.C.R. 369 (S.C.C.), 394-95.

17

Porter v. Afeg///(2001). [2002] 2 A.C. 357 (U.K. H.L.), 494 ("whether the fair-minded and informed observer, having considered the
facts, would conclude that there was a real possibility that the tribunal was biased”). Sec also In re Medicaments and Related Classes
ofGoods (No. 2), [2001 {1 W.L.R. 700.729 (C.A. 2000) ("a fair-minded observer would apprehend that there was a real danger that...
[a member of the Restrictive Practices Court] would be unable to make an objective and impartial appraisal of the expert evidence”).

18

British siwerictw Tobacco Australia Services Ltd. v. Laurie, [2011 j H.C.A. 2 (New South Wales $,€.)& Rbnerv. Official Trustee in
Bankruptcy (2000), 205 C.L.R. 337 (Australia H.C.) (would a fair-minded lay observer reasonably apprehend bias?) & fVebh v. JR.
i 1994).! 81 C.L.R. 41 (Australia H.C.), 50 ("the reasonable apprehension test of bias is by Tar the mast appropriate for protecting
the appearance of impartiality").

19

Caperton n A.T. Massey Coal Co., 556 U.5.868 (U.S. Sup. Ct. 2009), 885 ("Due process requires an objective inquiry into whether
the [judicial election campaign] contributors influence an the election under all the circumstances 'would offer a possible temptation
to the average ... judge to ... lead him not to hold the balance nice, clear and true’"). See also J.R. Limlttm. Re, 138 F,2d 650 (U.S.
C.A. 2nd Cir. 1943). 651.

20

President of the Republic ofSouth Africa y South African Rugby Football Union, [1999] ZACC 9 (South Africa Constitutional Ct.),
1(48 (“The question is whether a reasonable, objective and informed person would on the correct facts reasonably apprehend that the
judge has not or will not bring an impartial mind to bear on the adjudication of the case, that is a mind open to persuasion by the
evidence and submissions of counsel”).

21

Findlay v. United Kingdom (1997), 24 E.H.R.R. 221 (European Ct. Human Rights), 244-45 (To be impartial "the tribunal must be
subjectively free from personal prejudice or bias... [and] from an objective viewpoint... it must offer sufficient guarantees to exclude
any legitimate doubt in that respect").

22

British American Tobacco Australia Services Ltd. v. Laurie, [2911] H.C, A. 2 (New South Wales S.C.), f48 ("the utility of the construct
is that it reminds judges making such decisions of the need to view the circumstances of claimed apparent bias, as test they can,
through the eyes of non-judicial observers").

23

For a discussion of the knowledge base of the theoretical standard bearer see R. v. S. (R.D.), [1997] 3 S.C.R. 484 (S.C.C.), 508;
1J3 Communications/Spar Aerospace ltd. ts LAM <S A,W\ Narthgate Lodge 1579 (2005), 142 L.A.C. (4th) I (Can. Arb.), 19-21
(Wakcling 2005); Laws v. Australian Broadcasting Tribunal(1990), 170 C.L.R. 70 (Australia H.C.), 87-88; Johnson v, Johnson
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(2000). 201 C.L.R. 488 (Australia H.C.), 508 & Olowofoyeku, "Bias and tbe Informed Observer A Cali for a Return to Gough",
6& Camb, LJ. 388,401-04 (2009),
24

See generally J.P. Uhahtm, Rer 138 F.2d 650 (U.S. t\A. 2nd Cir, 1943) & MacMillan, Law and Other Things 202 (1937).

25

Judges should not hear cases involving clients of their old firms which were in the office before their appointment. See Frank,
^Disqualification ofJudges". 56 Yak LJ. 605,622-23 (f 947) & Canadian Judicial Council, Ethical Principle for Judges 52 (2004).

26

This includes counsel. Some judges will not hear cases argued by counsel from their old firms until at least two years have passed.
Others favor different time lines. Some would never hear appeals argued by close friends. Some have. The bias doctrine does not
preclude this. See Frank, "Disqualification of Judges", 56 Yale L.1.605,620-22(1947): Canadian Judicial Council, Ethical Principles
for Judges 52 (2004) ("the traditional approach is to use a ‘cooling off period', often established by local tradition at 2,3 or 5 years")
&.R. v. Smith $ JYhitewqy Fisheries ltd. I1994). 133 N.S.R. (2d) 50 (N.S. C.A.), 61 (objectively assessed a judge who practised with
the prosecutor seven years before the trial was not biased).

27

Sometimes the litigants and their counsel are not aware of these links. Commission Scoiaire Francophone du Yukon No. 23 c. Terriioire
du Yukon {Protureuregfrterdle). 2014 YKCA 4 (Y.T, C.A.), f|75 & 170 (the appeal court accepted Yukon's counsel assertion that
they were not aware, before the trial started, of the trial judge's leadership position with the Fondation franco-albertaine).

28

Quercia v. UnitedStates, 2B U.S. 466 (li.S. Sup, Cl. 1933), 469 (1933) (the trial judge "is the governor of die trial for the purpose
of assuring its proper conduct”).

29

Commission Scoiaire Francophone du Yukon No. 23 c. Terriioire du Yukon (Procureure gcneralej. 2014 YKCA 4 (Y.T, C.A.).
f85 (”Wc should not be too quick to label isolated instances of impatience, irritation, or stubbornness as indicators of partiality");
Middelkamp v. Fraser Faliey Rea!Estate Board (1993), 83 B.C.L.R. (2d) 257 (B.C C.A.). 261 ("bias does not mean that the judge is
less than unfailingly polite or less than unfailingly considerate"); R. % Commonwealth Conciliation <?• Arbitration Commission (1969).
122 C.L.R. 546 (Australia H,C.), 553 ("Those requirements of natural justice are not infringed by mere lack of nicety") & Liteky v.
United States, 510 ITS. 540 (U.S. Ga. S.C. (994), 555-56 (1994) ("Not establishing bias or partiality... are expressions ofim patience,
dissatisfaction, annoyance and even anger, that are within the bounds of what imperfect men and women, even after having been
affirmed as federal judges, sometimes display"), 1 can recall two occasions while practicing when ajudge was discourteous to counsel.
Bid I never felt that these judges were partial. They were just rude.

30

Justice Laskin disagreed with his colleagues and concluded that the judge was not impartial: "Over and above the question whether
the evidence supports the conviction is the question whether the trial is being conducted by an unprejudiced judge.... I take a grave
enough viewofthe departure in this case from the ordinary exemplary behaviour that is exhibited by our judges to conclude that the
convictions should not stand". (197012 O.R. 786 (Onl. C.A.). 788.

33

Ehner » Official Trustee in Bankruptcy (2000). 205 C.L.R. 337 (Australia H.C.). 349-50 ("The potential forms of association between
«judge mid a litigant are manifold").

32

Generally, the fact that judge knows a participant in die case is not a disqualifying fact. Kretschmer v. Terrigno (2012). 539 A.R. 212
(Alta. C.A.), 225-26 & Boardwalk Relf LLP v. Edmonton (City/ (2008). 437 A.R. 199 (Alta, CA.). 210-12.

33

The common law used to preclude a judge from sitting if he had any pecuniary’ interest in a dispute. R. v. The Justices a/Hertfordshire
(1845), 6 Q-B, 753 (Eng. Q.B.).

34

J, Snell & E Vaughn, The Supreme Court of Canada History of the Institution 152 (1985) (Duff sat on the Supreme Court of Canada
for almost forty years and understood his judicial task “as administering and applying the rules and principles of others").

35

Rtnnie* "Laskin's Legacy to the Supreme Court" in The Laskin Legacy: Essays in Commemoration of Chief Justice Bora Laskin 59
(£). Finketeteift & C. Backhouse eds. 2007) (ChiefJustice Laskin "laid the basis for much of the future Charter jurisprudence with
his bald initiativesunder the Canadian BUI ofRights, staked out seminal doctrines in areas of private law such as unjust enrichment
and corporate governance... [and) reordered administrative law”).
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36

J. Snell & F. Vaughn, The Supreme Court of Canada History of the Institution 207 (1985) (Justice Rand led efforts to protect the civil
liberties of persons harmed by arbitrary state acts).

37

R. Sharpe & K. Roacli, Brian Dickson A Judge's Journey 14142 (2003) (Justice Martland "believed that legislatures as opposed to
judges should make toe law and. 'as toe archetypal judge oftoe sixties', adhered to a strictly 'black letter’ approach to toe law"),

38

R. Sharpe & K, Roach, Brian Dickson A Judge's Journey 323 (2003) (Justice Dickson supported a purposive approach to toe Charter
mindfhl that rights and freedoms have limits).

39

See Ebmr v. Official Trustee in Bankruptcy (20001205 C.L.R. 337 (Australia H.C.), 13.

40

Arsenauh-Cameran v. Prince Edward Island, [1999] 3 S.C.R. 851 (S.C.C.), 852 ("A real likelihood or probability ofbias must be
demonstrated"}; Committee for Justice & Liberty v. Canada (National Energy Board) (1976). [1978] I S.C.R, 369 (S.C.C.), 394
("Would he think that it is more likely than not that Mr. Crowe... would not decide fairly"); Boardwalk Reit LLP v. Edmonton (City)
(2008), 437 A.R. 199 (Alta, C.A.), ?08 ("Real likelihood or probability is necessary, not mere suspicion**); Marchcmd (Litigation
Guardian of v, Public General Hospital Society ofChatham (2000), 138 O.A.C. 20! (Out, C.A.). 232 ("The party alleging bias has
the onus of proving it on a balance of probabilities"); Capertonv. AX Mttmy Coat Co., 556 U.S. 868 (U.S. Sop. Ct. 200% 886-87
("On these extreme facts the probability of actual bias rises to an unconstitutional level") & Withrow v. Larkin, 421 U.S. 35 (U-S.
Sup, Ct.! 975). 47 ("experience teaches that the probability of actual bias on the part of toe judge... is too high to be constitutionally
tolerable). At one time the High Court of Australia put toe standard at a much higher level: "Tire officer must have so conducted
himself that a high probability arises of a bias inconsistent with the fair performance of his duties, with toe result that a substantive
distrust of the result must exist in the minds of reasonable persons". ft v. Australian Stevedoring Industry Board (1953), 88 CX.R.
100 (Australia H.C.), 116. Australia now favours a different standard. Ebner v. Official Trustee in Bankruptcy (2000). 205 C.L,R, 337
(Australia H.C.), 1?. ("The question is one of possibility (real and not remote), not probability"),

41

"[ A]n allegation of bias, whether actual or apprehended, is a serious attack on toe legitimacy of the adjudicative process. The Issue
should not be presented unless it is the product of careful deliberation,... Rules of court in some jurisdictions require counsel to
certify that toe allegation is made in good faith". LG CommmkatimsfSparAerospace Ltd. v. l.A,M & A. W„ Northgate lodge 1379
(2005). 142 L.A.C. (4th) 1 (Can. Arb.), 18 (Wakeling 2005).

42

Seldom does a party claim actual bias. L. Abrams & K, McGuimtes, Canadian Civil Procedure 145 (2d ed, 2010) ("Mitigations
of actual bias are rarely made against judges sitting, in civil proceedings in the superior courts"); Mobefttry. ft, [2003] 2 S-CR,
259 (S.C.C.), 289 (toe challengers did not allege that Justice Bmnie was actually biased); Regina v. Bow Street Magistrate, p.
Pimchd (No. 2), [2OO0J1 A.C. 6(. 132 (H-Lj ("Senator Pinochet does not allege that Lord Hoffman was in feet biased")1; President
of the Republic of South Africa v. South African Rugby Football Union. [1999] ZACC 9 (South Africa Constitutional Ct,), 136 (toe
applicant did not allege that toe members ofthe South Africa Constitutional Court were actually biased); & US CammunicationsASpar
Aerospace ltd, w LAM. &A„W, Northgate Lodge 1579 (2005), 142 U-A.C, (4th) 1 (Can, Arb,), 16 (Wakeling 2005) (toe company
did not allege that the arbitrator was actually biased). Mr. Jones and Ms. De Villars, in Principles of Administrative Law 404 (5to ed.
2009), observe that "it is normally extremely unproductive to frame arguments... in 'actual bias' terms”. But it happens. Capertan v.
A.T. Massey Coat Ca.. 556 U.S, 868 (U.S. Sup. Ct. 2009), 882 (a party who bad a $50 million judgment award in its favour set aside
on appeal alleged dial one of toe appeal justices was biased because the respondent contributed $3 million to his judicial election
campaign).

43

There were oniv two executors. If Ms. Bizon is a "dissident'' co-executor, Mr. Bizon must be, as well

44

Mr. Bizon repeatedly ignored express and unequivocal directions given by Justice Sulyma.

45

On very rare occasions a court will conclude that an erroneous judicial decision is the product of bias. Commission Scolaire
Francophone du Yukon No. 23 c. Territoire du Yukon (Pmamure generate), 2QI4YKCA4 ( YX. C,A,)r 1139 ("the judge's departure
from usual procedures with respect to costs and the unfairness of the procedure that he adopted are so manifest that we ars unable
to attribute them to mere error in thejudge’s analysis or approach").
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46

Justice Suiyiua informed Mr. Bizon that "if Pie was]... a lawyer... [he] would be held in contempt of court for making those kind
of [unsubstantiated] allegations against Mr. Speidcl**. See Marchand (Litigation Guardian of) v. Public General Hospital Society of
ChathtOti (2000). 138 O.A.C. 201 (Out. C.A.), 236 (courtroom civility is of "profound importance to the administration ofjustice")-

End of Dm Bluett!
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Skolney v. Nisha
2018 CarswellAlta 2552,2018 ABCA 364, [2018] A-W.L.D. 4878,298AC.W.S, (3d) 583

J.D. Brace McDonald JA., Michelle Crighton JA«, and Ritu Khullar J A,
Heard; October 31,2018
Judgment: Novembers, 2018
Docket: Edmonton Appeal 1703-0289-AC
Counsel: Appellant, for himself
T, Huizinga, for Respondent
Subject: Contracts; Family; Property
Headnote
Family law — Domestic contracts and settlements —Validity—Formal validity — General principles
In 2008 parties decided to marry and to have ceremonial wedding in Mexico, with small legal wedding in Edmonton — Prior
to weddings parties signed cohabitation and property agreement with their lawyers —Parties separated after five years — Wife
maintained that agreement was not legally binding on basts that she did not receive adequate legal advice from her lawyer;
that she signed under duress; that she did not understand agreement; that lawyer she met with had been retained by husband;
that one of key pages of agreement was missing when she signed agreement; and that her signature on husband's copy was
foigeiy — Trial judge found that agreement was valid — Wife appealed — Appeal dismissed — Trial judge's decision as
to whether to admit expert report was discretionary decision, and given very clear provisions contained in order setting out
deadlines for procedural steps and history of delay by wife, there was no basis to interfere with trial judge's decision to refuse
to admit late supplemental expert report — There was no palpable and overriding error on part of trial judge in preferring
evidence of husband and lawyer wife consulted that wile contacted lawyer herself, and that she received independent legal
advice —r Trial judge did not err in allowing husband's counsel to cross-examine wife on false dower affidavit that she had
sworn in unrelated mortgage as her credibility was directly in issue — Trial judge did not err in misapplying test in Browne
V, Dunne — Trial judge did not make erroneous fact findings not supported by evidence—Wife denied that she had signed
Matrimonial Property Act acknowledgment, her evidence was directly contrary to that of lawyer she had consulted, trial judge
clearly preferred testimony of lawyer and he found that wife was lying, which was finding of fact that tridljudge was entitled
to make based on evidence — Record of proceedings before trial judge failed to establish any basis at law to support allegation
of reasonable apprehension of bias.
APPEAL by wife from trial judge's decision dial cohabitation and property agreement was valid.

Percuriam:
Introduction
1 The appellant appeals the trial judge’s finding that the Cohabitation and Property Agreement signed by the parties in 20(18
(the Agreement) is valid. For the reasons below, the appeal is dismissed.
Background Facts
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2
The appellant, Nazreen Nisha, and the respondent, Glenn Skoincy, started cohabiting on or before 2006. Around that time,
they started discussing a prenuptial agreement. A draft was prepared by dte respondent's lawyer. In 2007, die respondent asked
his lawyer to make changes based on discussions he had with die appellant, and a hard copy of the draft was given to her. In
2008, the parties decided to many and to have a ceremonial wedding in Mexico, with a smalt legal wedding in Edmonton. Prior
to either wedding the parties signed the Agreement with their respective lawyers. The parties separated in 2013. The appellant
takes the position that the Agreement is not legally binding.
3
A trial of the single issue, namely the validity of the Agreement, was ordered in 2015. It was scheduled and deadlines for
procedural steps were set by order of Iustice Thomas on November 7,2016 (the Thomas Older).
4
The appellant, who represented herself at trial, argued that she did not receive adequate legal advice from her lawyer;
that she signed under duress; that she did not understand the Agreement; that the lawyer she met with had been retained by
the respondent and not by her; that one of the key pages of the Agreement, the Matrimonial Property Act Acknowledgment
at page 19, was missing when the Agreement was signed by her; and thdt her signature on the respondents copy ofpSi^ lQ
was a forgery. Both parties tendered expert reports Mid witnesses with respect to whether the appellant's signature on page 19
was a forgery or not.
5
At the beginning of the trial, the appellant applied to permit the late filing of a supplemental expert report. The appellant
had made the same application ex parte in morning chambers, but because she had not obtained prior leave of the court as
required by the Thomas Order, the application was denied.
The Thomas Order set June 30,2017 as the deadline for the filing and exchanging of expert reports. On May 9,2017 the
respondent provided the appellant's expert with the original document he needed. The expert returned the document on May
30,2017, a month before the report deadline. The appellant said she did not get the report from her expert ip time due to IlInMs,
The expert was to appear as a witness in any event.
6

Decision of the Trial Judge

various court orders. In addition, the trial judge found that the appellant had plenty of time within which to meet the deadlines
already determined by the Thomas Order and noted the fact that another judge had earlier refused the same application,
8
On the merits, the trial judge found that the appellant retained her lawyer herself for independent legal advice. He further
found that she had not signed under duress, coercion or undue influence, but rather signed the Agreement freely. He found the
appellant understood the Agreement.

9
Further, the trial judge did not accept the opinion of the appellant's expert that the signature on file Matrimonial Phperty
Act Acknowledgment page was not that of the appellant. In general, the trial judge did not find the appellant to be a credible
witness, noting she swore a false dower affidavit in another matter. He found that the appellant was lying when she claimed it
was not her signature. He ruled the Agreement to be valid and enforceable,
10

After written submissions, the trial judge awarded costs to the respondent in the sum of $118,402,78.

Grounds of Appeal
11

The appellant submits that the trial judge erred by:
a) failing to admit the supplemental expert report;
b) failing to find that the appellant received inadequate independent legal advice;
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c) admitting a false dower affidavit she had sworn in an unrelated mortgage as bad character evidence;
d) misapplying the test in Browne v. Dunn {{1893), 6 R. 67 (UK. H.L.)];
and
f) being biased against her,
12

The appellant was self-represented on this appeal.

Analysis
Did the trialJudge err in falling to admit the supplemental expert report?
!3
The appellant submits that according to P. (ML) (Next Friend of) k Borkent, 2004 A8QB47I (Alta. Q.B.), late expert
evidence should be admitted unless the delay is egregious and inexcusable or there is prejudice to the other party that cannot
be neutralized by an adjournment. The appellant appears io argue that the trial judge foiled to apply this test. She submits the
delay was explained by the expert's illness as well as by the respondent failing to provide the needed document until May 2017.
There was no prejudice that could not be addressed by an adjournment.
14

The respondent submits the delay is inexcusable as the appellant had the respondent's rebuttal report more than a year

before trial and foe required document more than seven weeks before foe supplemental expert report was due. The respondeat
also submits there was prejudice because foe supplemental expert report contained new material, and he did not have time to
respond,
15

The trial judge's decision as to whether to admit an expert report or not is a discretionary decision. An appellate court will

not reverse a discretionary decision unless the court misdirected itself, gave no or insufficient weight to relevant considerations,
or came to a decisionso clearly wrong it amounts to an injustice: Penner v. Niagara Regional Police Sendees Board, 2013 SCC
19 (S.C.C.) at para 27, £2013] 2 S.C.R. 125 (S.C.C.).
16
Given the very Clear provisions contained in the Thomas Order and given the history of delay by the appellant, we see
no basis to interfere with the trial judge's decision to refuse to admit the late supplemental expert report.

17
Wlfo Tespect to the appellant's assertion she received inadequate independent legal advice, she argues the trial judge's
fact findings were unreasonable. She submits he should have found that Mr. Stuffco, the lawyer the appellant met with, was
chosen by the respondent, and she did not want to meet with him because she had a previous romantic relationship with him. She
submits that Mr, Stuffco did not explain foe full document and that Mr. Stuffco was not credible. Further, she submits the legal
advice given by Mr, Stuffco was especially insufficient considering the complexity of the respondent's disclosure and assets,
18
The respondent first submits that foe appellant did receive independent legal advice with respect to the substance of
fo* entire Agreement. Further, and in any event, independent legal advice is not required under sections 37 and 38 of the
Matrimonial Property Act for a prenuptial agreement to be valid. AH that is required is an acknowledgment before a lawyer
that the person is both aware of the nature and effect of the agreement and executing it voluntarily and without duress. The
respondent submits those requirements were met in this case. He also submits foe appellant's relationship with Mi*. Stuffco is
irrelevant. "Independent" means that the lawyer was not acting for the other spouse.
19
Findings of fact, including those based upon the credibility of witnesses, are reviewed on a standard of palpable and
overriding eitOr; Hausen v. fflkataisen, 2092 SCC 33,12002] 2 S.C.R. 235 (S.C.C.) at para 20.
2Q
At trial, foe respondent testified that he did not retain or arrange for Mr. Stuffco to give the appellant independent-like
legal advice. The trial judge went on to state:
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"I accept his evidence fSkolney] in this regard and conclude that Ms. Misha contacted Mr. Stuffco herself, which is
consistent with Mr. Stuffco’s recollection of events as they occurred."
As a result. Mr. Stuffco was held by the trial judge to have been independent and the trial judge found that the appellant
had the benefit of the legal advice of Mr. Stuffco and she fully understood the implications of the Agreement.
21

We see no palpable and overriding error on the part of the trial judge in preferring the evidence of the respondent and

Mr. Stuffco. Accordingly, this ground of appeal is dismissed.
Did the trial judge err in admitting a false dower affidavit that the appellant had sworn in an unrelated mortgage as
bad character evidence?
22
With respect to the admission of the evidence that the appellant once swore a false dower affidavit, the appellant submits
tins evidence was inadmissible because it was bad character evidence.
23
The respondent submite it was admissible as evidence of credibility and because the appellant had put her own character
into question.
24
At trial the appellant denied signing the Matrimonial Property Act Acknowledgment at page ! 9. However her evidence
on this was directly contrary to that of Mr. Stuffco who testified that she had indeed signed page 19. As a result, the appellant's
credibility was directly in issue. That the appellant was forced to admit that she had previously sworn a false affidavit went
directly to this important issue of her credibility.
25
We see no error on the part of the trial judge in allowing respondent's counsel to cross-examine the appellant on thf
false dower affidavit.
Did the trialjudge err in misapplying the test in Brawns v Dunne?
26 The issue of Browne v, Dmw is unclear in the appellant’s factum. The application ofthe rule in Brown® w Dunn involves a
question of mixed fact and law, and unless there is an extricable error of law, will also be reviewed on the standard Of palpable
and overriding error: Housert at paras 27-37.
27
A review of the transcript shows that at trial, it was the respondent's counsel who referred to the case of Bmwm v, Bmn
(which sets out that if a party wishes to impeach a witness, they must direct the witness's attention to that fact by appropriate
questions during cross-examination). The appellant's complaint in this regard seems to have arisen as a result of her eross^
examination of Mr. Stuffco.
28
Specifically, she attempted to cross-examine Mr. Stuffco on a series of emails between him and another lawyer. The
respondent's trial counsel objected to the production of this series ofemails as it had not been produced in the appellant's affidavit
of records. The appellant confirmed that they had not been listed therein. The trial judge then exercised his discretion to rule
that the email exchange would not go into evidence. Following that ruling, the appellant continued her cross-examination on
other matters.
29

In our view, this ground of appeal does not raise a viable argument and accordingly it is dismissed.

Did the trial judge make erroneous fact finding not supported by the evidence?
30
At trial the appellant denied that she had signed page 19 of the Agreement, being the Matrimonial Property Act
Acknowledgment, even though she conceded her signature appeared elsewhere in the document Her evidence on this point was
directly contrary to that of the lawyer, Mr. Stuffco. with whom she had consulted. Mr. Stuffco testified that he was contacted by
the appellant to give advice with respect to the Agreement. He confirmed that his signature appears on page 19 ofthe Agreement
and that he witnessed the appellant sign page 19 of the Agreement that being the Matrimonial Property Act Acknowledgment
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31 The trial judge clearly preferred the testimony of the lawyer Mr. Stuffco and held that he found that the appellant"...
was lying when she claims it was not her signature on page 19 of the [Ajgreement". This was a fact finding that the trial judge
was entitled to make based upon the evidence. Accordingly, this ground of appeal is also dismissed.
Was the trial judge biased against the appellant?
32

On the ground of bias, the appellant submits the trial judge's decision and costs award reveal an animus toward her.
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34 A review of the record ofthe proceedings before the trial judge foils to establish any basis at law to support the allegation
of reasonable apprehension of bias.
Conclusion
35

Accordingly for the reasons above, the appeal is dismissed.
Appeal dismissed
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Alberta Rules
Alta, Reg. 124/2010 — Alberta Rules of Court
Part 1 — Foundational Rules
Division 1 — Purpose and Intention of These Rules

Most Recently Cited in: Beck v. Acres Capital Inc., 2019 ABQB 523. 2019 CarswellAlta 1434, [2019] A.W.L.D,
2870,308 A.C.W.S, (3d) 297 | (Alta. Q.B., Jul 15,2019)

Alta. Reg. 124/2010, s, 1.2

s 1.2 Purpose and intention of these rules
Currency

1.2Pt*rpose and intention of these rules
1.2(1) The purpose ofthese rules is to provide a means by which claims can be fairly and justly resolved in or by a court process
in a timely and cost-effective way.
1.2(2) Jn particular, these rules are intended to be used

(a) to identify the real issues in dispute.
(b) to facilitate the quickest means of resolving a claim at the least expense,
(c) to encourage the parties to resolve the claim themselves, by agreement, with or without assistance, as early in the
process as practicable,
(d) to oblige the parties to communicate honestly, openly and in a timely way, and
(e) to provide an effective, efficient and credible system of remedies and sanctions to enforce these rules and orders and
judgments.
1.2(3) To achieve the purpose and intention ofthese rules the parties must, jointly and individually during an action,
(a) identify or make an application to identify the real issues in dispute and facilitate the quickest means of resolving the
claim at the least expense,
(b) periodically evaluate dispute resolution process alternatives to a full trial, with or without assistance from the Court,
(c) refrain from filing applications or taking proceedings that do not further the purpose and intention of these rules, and
(d) when using publicly funded Court resources, use them effectively.
1.2(4) The intention of these rules is that the Court, when exercising a discretion to grant a remedy or impose a sanction, will
grant or impose a remedy or sanction proportional to the reason for granting or imposing it.
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Alberta Rules
Alta. Reg. 124/2010 — Alberta Rules of Court
Part 1 — Foundational Rules
Division 2 — Authority of the Court
Most Recently Cited in: Beck v, Aires Capital Inc,, 2019 ABQB 523, 2019 CarswellAlta 3434, [2019] A.W.L.D.
2870,308 A.C.W.S. (3d) 297 | (Alta. Q.B., Jul 15,2019)

Alta. Reg. 124/3010, s. t.4

s 1.4 Procedural orders
Currency

1.4Procedural orders
1.4(1) To implement and advance the purpose and intention of these rules described in rule 1.2 the Court may, subject to any
specific provision of these rules, make any order with respect to practice or procedure, or both, in an action, application or
proceeding before the Court.

1.4(2) Without limiting subrule (1), and in addition to any specific authority the Court has under these rules, the Court may,
unless specifically limited by these rules, do one or more of the following:
(a) grant, refuse or dismiss an application or proceeding;
(b) set aside any process exercised or purportedly exercised under these rules that is
(j) contrary to law,
(ii) an abuse of process, or
(iii) for an improper purpose;
(c) give orders or directions or make a ruling with respect to an action, application or proceeding, or a related matter;
(d) make a ruling svith respect to how or if these rules apply in particular circumstances or to the operation, practice or
procedure under these rules;
(e) impose terms, conditions and time limits;
(f) give consent, permission or approval;
(g) give advice, including making proposals, providing guidance, making suggestions and making recommendations;
(h) adjourn or stay all or any part of an action, application or proceeding, extend die time for doing anything m the
proceeding, or stay the effect of a judgment or order;
(i) determine whether a judge Is or is not seized with an action, application or proceeding;
(l) include any information in a judgment or order that the Court considers necessary.
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direction or ruling must be
(a) recorded in the court file of the action by the court cleric, or
ps) endorsed by the court clerk on a commencement document, filed pleading or filed document or on a document to be
filed.
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Alberta Rules
Alta. Reg. 124/2010 — Alberta Rules of Court
Part 9 — Judgments and Orders
Division 3 — Corrections, Further Orders, Setting Aside, Varying and Discharging Judgments and Orden

Most Recently Cited in: Piikani Nation v, Kostic, 2018 ABCA 358,

2018 CarswellAlta 2473, [2018] A.W.L.D.

4830,298 A.C.W.S. (3d) 497 j (Alta. CA, Nov 2,2018}

Alta. Reg. 124/2010, s. 9.16

s 9.16 By whom applications are to be decided
Currency

9.N»By whom applications arc to be decided
An application under rule 9.12,9.13,9.14 or 9.15 must be decided by the judge or master who granted the original judgment
or order unless the Court otherwise orders.
Currency
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Alberta Rules
Alta. Reg. 124/2010 — Alberta Rules of Court
Part 14 — Appeals
Division 1 — The Right to Appeal [Heading added Alta. Reg. 41/2014, s. 4.]
Subdivision 3 - Appeals with Permission [Heading added Alta. Reg. 41/2014, s. 4 J
Most Recently;Cited tos Bissky v. MacDonald, 2019 ABCA 240,2019 CarswellAlta 1147, [2019] A.W.L.D. 2287,
306 A.C.W.S. (3d) 3511 (Alta. CA, Jun 11, 2019)

Alta. Reg. 124/2010, s, 14.5

s 14.5 Appeals only with permission
Currency

14.5Appeals only with permission
14.5(1) Except as provided in this rule, no appeal is allowed to the Court of Appeal from the following types of decisions unless
permission to appeal has been obtained;
(a) a decision of a single appeal judge;
(b) any pre-trial decision respecting adjournments, time periods or time limits;
(c) any ruling during trial, where the appeal is brought before the trial is concluded;
(d) a decision made on the consent of the parties;
(e) a decision as to costs only, but an appeal or cross appeal is not "as to costs only" if a related substantive decision is
also being appealed;
(f) any decision where permission to appeal is required by an enactment;
(g) any decision in a matter where the controversy in the appeal can be estimated in money and does not exceed the sum
of $25 000 exclusive of costs;
(h) any decision on security for costs;
(i) any decision of the Court of Queen’s Bench sitting as an appeal court under rule 12.71;
0) any appeal by a person who has been declared a vexatious litigant in the court appealed from.

14.5(2) Permission, to appeal decisions of single appeal judges under subrule f l)(a) must be sought from the same judge who
made the decision that is to be appealed.
14.5(3) Ho appeal is allowed under subrule(lXa) from a decision of a single appeal judge granting or denying permission to
appeal.
14,5(4) No appeal is allowed under subtitle (1)0) from an order denying the vexatious litigant permission to institute or continue
proceedings.
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Amendment History
Alta. Reg. 41/2014, s. 4; 85/2016, s. 1(7)
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Afterta Rules
Alta. Reg. 124/2010 — Alberta Rules of Court
Part 14 — Appeals
Division 4—Applications [Heading added Alta. Reg. 41/2014, s. 4.3
Subdivision 1—Deciding Applications [Heading added Alta. Reg. 41/2014, $. 4,]

Most Recently Cited in: Alberta Health Services v. Wang, 2017 ABCA 60,2018 CarswellAlta 231,288 A.C.W.S.
(3d) 756, [2018] A.W.L.D. 953, [2018] A.W.L.D. 954 | (Alta. CA., Feb 13,2018)

Alta. Reg. 124/2010, s. 14.36

s 14.36 Case management officers
Currency

1436Case management officers
14.36(1) Unless an enactment or these rules otherwise provide, a case management officer, at the direction of the Court, may
assist the Court with respect to the management of matters before the Court as authorized by section 14 of the Court ofAppeal
Act.
1436(2) A case management officer may consult with an appeal judge or refer any issue to a single appeal judge or a panel
of the Court of Appeal.
14360) Any person affected by an administrative direction of a case management officer may apply to a single appeal judge
to have it rescinded, confirmed, amended or enforced.
Amendment History
Alta. Reg. 41/2014, s. 4
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Alberta Rules
Alta. Reg. 124/2010 — Alberta Rules of Court
Part 14 — Appeals
Division 4 — Applications [Heading added Alta, Reg. 41/2014, s.4.]
Subdivision 1 — Deciding Applications [Heading added Alta. Reg. 41/2014, s, 4$

Most Recently Cited in: Goldstick v. Eist, 2019 ABCA 81, 2019 CarswellAlta 376,303 A.C.W.S. (3d) 10, [2019]
A.W.L.D. 1312 | (Alta. CA., Mar 4,2019)

Alta. Reg. 124/2010. s. 14.37

s 14.37 Single appeal judges
Currency

I4.37Single appeal judges
1437(1) Unless an enactment or these rules otherwise require, a single appeal judge may hear and decide any application
incidental to an appeal, including those that could have been decided by a case management officer.
14.37(2) For greater certainty, a single appeal judge may
(a) grant permission to appeal, unless an enactment requires that an application for permission to appeal must be beard
by a panel of the Court of Appeal,
(b) declare an appeal to be struck, dismissed or abandoned for failure to comply with a mandatory rule, prior order or
direction of the Court of Appeal,
(c) when a notice of appeal or an application for permission to appeal is not filed within the time limit, strike the appeal
or application or extend the time to appeal or to seek permission to appeal,
(d) dismiss an appeal if it has not been significantly advanced in over 6 months and significant prejudice has resulted to
a party,
(e) grant permission to intervene, and
(f) refer any application to a panel of the Court of Appeal.
Amendment History
Alta. Reg. 41/2014, s. 4; 85/2016, s. 1(10)
Currency
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Alberta Rules
Alta. Reg. 1^4/2030 — Alberta Rules of Court
Part 14 —Appeals
Division 7—General Rules for Appeals [Heading added Alta, Reg. 41/2014, &, 4.}
Subdivision 7 — The Registrar [Heading added Alta. Reg. 41/2014, s. 4,]

Most Recently Cited in: LKD v. Alberta (Child, Youth and Family Enhancement Act, Director), 2019 ABCA 51,
2019 CarswellAlta 209,3Q2 A.C.W.S. (3d} 89, [2019] A.W.L.D. 956 j (Alta. C.A., Feb 7,2019)

Alta. Reg. j24/2010, s. 14.92

s 14.92 Authority of the Registrar
Currency

14,92Authority of the Registrar
The Registrar may, with or without consulting with a case management officer or a judge,
(a) where any document presented for filing is irregular, not readily legible or otherwise carelessly or inadequately prepared,
(0 accept the document for filing, with or without advising the party presenting the document of the deficiency,

(it) accept the document For filing and note the deficiency on the face of the document,
(tit) accept file document for filing on terms, directions or undertakings to be agreed to by the filing party, or
ftV) in the case of a significant deficiency that prevents the Registrar from filing the document, or that is likely to
prejudice a party or interfere with the disposition of the appeal, reject the document;
(b) refuse to accept a document for filing, or to perform any other official act, where the instructions to the Registrar are
not Clear;
(c) endorse a document as having been filed on the date when the document was first tendered for filing;
(d) subject to any conditions that the Registrar may specify, require personal attendance in an office of the Registrar of the
Court of Appeal by a party filing any appeal materials, or accept documents for filing by mail or electronically;
(e) bring to the attention of the Court for summary determination any appeal that the Registrar determines is frivolous or
vexatious or significantly irregular, or that can otherwise be determined on a summary basis.
Amendment History
Alta, Reg. 41/2014. s. 4
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Vysek v. Nova Gas International Ltd., 2002 ABCA112, 2002 CarsweliAlta 629
2002 ABCA 112, 2002 CarsweliAlti 629, [2002] 10 W.W.R.'70,12002j A.W.LDT271

Most Negative Treatment: Not followed
Most Recent Not followed: Liu v. Tangirala 12005 ABCA 243,2005 CarsweliAlta 958, {2006] A.WXXk 1350,54 Alta. L.R.
(4th) 178, [2005] A. W.L.D. 2545, [200616 W.W.R. 49,141 A.C.W.S. (3d) 515,371 A.R. 71, 354 WAX 71, [2005] AJ. Ha.
8571 (Alta. C.A., Jul 13,2005)

2002ABCA 112

Alberta Court of Appeal [In Chambers]
Vysek v. Nova Gas International Ltd.
2002 CarsweliAlta 629,2002 ABCA 112, [2002] 10 W.W.R. 70, [2002] A.WX.D. 273, [2002]

AJ. No, 583,118 A.C.W.S. (3d) 6,273 WAX. 209,303 A.R. 209,4 Alta. L.R. (4th) 287

PETEK VYSEK, ELISKA VYSEK & VLADIMIR VYSEK (Appellants /
Plaintiffs) and NOVA GAS INTERNATIONAL LTD. & W.G.
(BILL) HOWARD FOUNDATION (Respondents / Defendants)
Fruman JA.
Judgment: May 3,2002
Docket: Calgary Appeal 01-00342
Proceedings: refusing leave to appeal 2001 ABCA 300, 2001 CarsweliAlta 1585, [2001] AJ. No. 1538, 293 A.R. 346, 257
WAX 346 (Alta. CA. [In Chambers])
Counsel: Appellants in person
GaryJL Draper* Mary Hfyalt Sindlinger, for Respondent, Nova Gas International Ltd,
Brent IK Mescal, for Respondent, W.G. (Bill) Howard Foundation
Subject; Civil Practice and Procedure; Constitutional
Headnotc
Practice — Practice on appeal — Leave to appeal — Application — Grounds
Plaintiff student contracted tropical infectious disease while working in Malaysia for defendant company— Plaintiffs’ action
for damages for breach of contractual, fiduciary and tortious duties dismissed and defendants awarded costs of over $8004)00
— Trial judge found that plaintiffs psychoses were not caused by infectious disease — Plaintiffs filed notice of appeal —
Plaintiffs1 application for order staying costs judgment for one year or until appeal was heard was dismissed—Plaintiffs brought
application for leave to appeal dismissal of application for stay to panel of three appellate judges — Application dismissed
and leave to appeal refused — Section 7 of Canadian Charter of Rights and Freedoms did not support claim by plaintiffs
of bias resulting from R. 505(6) — Right of appeal only exists where provided by relevant statute — Right to appeal is not
requirement of fundamental justice— No jurisdiction existed at hearing of application to declare R. 505(6) unconstitutional
— Leave application was not required to be heard by another judge —No serious question of general importance raised by
application — Plaintiffs had failed to establish that defendants would be unable to repay costs if appeal were successful or that
plaintiffs had reasonable prospect of paying exists if appeal was unsuccessful — Alberta Rules of Court, Alta. Reg. 3.90768, R,
505(6) — Canadian Charter of Rights and Freedoms, s, 7.
Constitutional law — Procedure in constitutional challenges — Jurisdiction of courts — General
Plaintiff student contracted tropical infectious disease while working in Malaysia for defendant company — Plaintiffs’ action
for damages for breach of contractual, fiduciary and tortious duties dismissed and defendants awarded costs of over $800,000
— Trial judge found that plaintiffs psychoses were not caused by infectious disease — Plaintiffs filed notice of appeal —
Plaintiffs' application for order slaying costs judgment for one year or until appeal was heard was dismissed—Plaintiffs brought
application for leave to appeal dismissal of application for stay to panel of three appellate judges on grounds leave requirement
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breached s. 7 of Canadian Charter of Rights and Freedoms — Application dismissed and leave to appeal refused — Section 7
of Charter did not support claim by plaintiffs of bias resulting From R. 505(6) — Right of appeal only exists where provided by
relevant statute—Right to appeal is not requirement of fundamental justice—No jurisdiction existed at hearing of application
to declare R, 505(6) Unconstitutional — Leave application was not required to be heard by anotherjudge — Alberta Rules of
Court, Ate, Reg. 390/68, R. 505(6) — Canadian Charter of Rights and Freedoms, s. 7.
APPLICATION byplaintiffs for leave to appeal judgment reported at 2001 ABCA 300,200 f CarswellAita 1585, [2001 ] A J, No.
1538,293 A.R. 346,257 W.A.C 346 (Alta. C.A. [In Chambers]), dismissing application for stay ofjudgment pending appeal.
Fruman J,A.i
1
Hie appellants brought an action against the respondents claiming $1.5 million in damages for breach of contractual,
fiduciary and tortious duties. After a lengthy trial, all the appellants' claims were dismissed and costs were awarded to the
respondents: [2001] AJ. No. 1154; 2001 ABQB 750 (Ate. Q.B.). Although the appellants filed a notice of appeal, an appeal of
ajudgment does not stay its enforcement, and the successful respondents were entitled to immediate payment of their costs. The
appellants therefore applied for a slay of the costs judgment pending appeal. A Court of Queen's Bench chambers judge heard
and dismissed the appellants' application. As a Court of Appeal judge in chambers, 1 heard ck novo and dismissed a similar
application: [2001] AJ. No, 1538:2001 ABCA 300 (Ate. C.A. [In Chambers]).
2
The appellants apply for leave to appeal my decision to a panel of three Court of Appeal judges. They also challenge
the constitutionality of the leave requirement, arguing that it offends s. 7 of the Canadian Charter ofRights and Freedoms and
the principles of fundamental justice.
LEAVE TO APPEAL
3
The right to appeal a Queen's Bench judgment in a civil suit is virtually unrestricted in A Iberia, provided the amount
m dispute exceeds $1000 (Alberta Rules of Courts A. R. 390/68, R. 505(1); 505(4)). Those appeals are heard by a panel of
three Court of Appeal judges. But after an appeal is filed, ail manner of procedural, timing and other issues may materialize,
giving rise to a variety of interlocutory, and occasionally final, appeal motions. Some of these motions, such as applications
for intervener status and to admit fresh evidence, are heard by three Court of Appeal judges. But the vast majority of appeal
motions are heard by one Court of Appeal judge in chambers (R. 516).
4
Applications to stay the execution of a trial judgment are a special breed of appeal motion. The Rules permit them to be
heard first by a Queen’s Bench judge (R. 508(1.)). then to be heard de novo by a Court of Appeal judge (R. 508(3)), subject to
some exceptions. In the ordinary case, an applicant automatically has two independent chances to obtain a stay.
5
All appeal motions heard by a single Court of Appeal judge, including stay decisions, may, with leave, be appealed to a
panel of three Court of Appealjudges. Rule 505(6) provides:
No judgment given or order made by one justice of appeal shall be subject to any appeal, except by leave of the justice
giving the judgment or making the order.
This provision, which applies to all parties in appellate proceedings, does not deny an appeal outright, but makes the right to
appeal subject to the exercise ofjudicial discretion. There is no appeal from a judge's refusal to grant leave under R. 505(6):
R. v. Johnson (200i), 281 A.R. 368 (Ate. C.A.),at370.
6 The appellants argue for an unlimited right to appeal the stay derision. They allege that the leave requirement in R. 505(6)
is unconstitutional because it breaches their "right to life, liberty and security of the person and the right not to be deprived
thereof except in accordance with foe principles of fundamental justice” under s. 7 of foe Charter.
7
A constitutional challenge to legislation must be brought in a court that has jurisdiction to decide it. In this province, the
Court of Queen's Bench has that inherent jurisdiction; a single Court of Appeal judge hearing a R. 505(6) leave application
does not. Moreover, a challenge to the constitutionality of legislation requires notice to the Attorney-General under s. 24(1)
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of the Judicature Act, R.S.A. 2000, c. J-2. A proper factual foundation must exist; Damon v. Ontario (Attorney General),
[l 990} 2 S.C.R. 1086 (S.C.C.), at 1099. The appellants* constitutional challenge meets none of the procedural or jurisdictional
requirements. Even if l agreed with them, l do not have jurisdiction to declare R. 505(6) unconstitutional. However, their
arguments have little merit, and I will address them.
8
l make two preliminary observations. First, appeal courts have no inherent jurisdiction to hear appeals because appeal
rights are created by statute. In Kourtessis v. Minister of National Revenue, (1993) 2 S.C.R. 53 (S.C.C.), at 69, La Forest J.
observed that "(ajppeals to appellate courts [...] have become so established and routine that there is a wide spread expectation
that there must be some way to appeal the decision [...]. But it remains true that there is no right of appeal on any matter unless
provided by the relevant legislature."
9
Second, it has already been decided that there is no constitutionally guaranteed right of appeal: R, v, Robinson (1989),
63 D.L.R. (4th) 289 (Alta. C.A.), at 295, 299; Huynh v, R. (1996), 134 D.L.R, (4th) 612 (Fed. C.A.), at 617; leave to appeal
to S.C.C. refused, (1996] S.C.C.A. No. 311 (S.C.C.). Because "the principles of fundamental justice do not mandate endless
hearings and appeals at every stage of the process" it is permissible and constitutional for governments to deny rights of appeal:
Canada (Secretary of State) v. Luitjens (1992), 142 N.R, 173 (Fed. C.A.), at 176; leave to appeal to S.C.C. rcftised, (19923
appeals from interlocutory matters, including appeals from preliminary constitutional rulings. The Supreme Court of Canada
upheld the constitutionality of this denial: R v. Meltzer, [1989} 1 S.C.R. 1764 (S.C.C,). If the legislature is permitted to deny
an appeal, it can certainly attach a leave requirement to an appeal motion without offending the Charter.
10
Because the provision of a right to appeal is not a requirement of fundamental justice, imposing conditions on a right of
appeal will only violate s, 7 of the Charter if it can be shown that
1. The result of the appeal may, by itself, place the appellants' s. 7 rights in jeopardy; and
2. Such conditions are contrary to the principles of fundamental justice under s, 15 of the Charter. {Huynh, supra
at 620.)
11
The appellants contend that the denial of an appeal of the stay decision to a panel of three judges will jeopardize fteir
ability to appeal the trial judgment because they do not have sufficient funds to both pay the costs awarded against them and
pursue the appeal. They argue that this is a denial of their Charter rights.
12 A further appeal of the appellants* stay application would provide an opportunity for scrutiny by a different set ofjudicial
eyes, but is neither an assurance of superiorjustice nor a guarantee of success. Having an unconditional right to appeal, therefore,
does not ensure that the appellants will be able to pursue their appeal of the trial judgment. 1 surmise that the appellant's real
objection is not to R. 505(6), which limits their right to appeal, but to R. 508, which creates the presumption in Alberta that
successful litigants are entitled to enjoy the fruits of the litigation, even though the judgment is under appeal. The appellants'
Charter argument seems to be based on the proposition that the right to fully litigate a civil damages action to the stage of the
last possible appeal, without being required to pay any costs along the way, is constitutionally protected.
13
But the Charter does not concern itself with economic rights. See Reference re hihiie Service Employee Relations Act
(Alberta), [1987] 1 S.C.R. 313 (S.C.C.). at 412 per McIntyre J.; Reference re Sections 193 and 195, l(l)(e) ofthe Criminal Cade
(1990). 56 C.CO (3d) 65 (S.C.C.) at 77. in a number of cases, courts have considered the constitutionality of legislation that
prohibits a damages action, restricts the ability to sue the government, or limits a defendant's liability, and have decided ’’that
the right to bring an action for damages for personal injury is an economic right, proprietary in nature, and hence excluded from
the Charter's protection": Budge v. Alberta (Workers' Compensation Board) (1991), 77 D.L.R. (4th) 361 (Alta. C,A.)»« 367
(citations omitted), See also Medwid v Ontario (Minister ofLabour) (1988), 48 D.L.R. (4th) 272 (Out H.C,); Dywidag Systems
International Canada Ltd. v, Zuiphen Brothers Construction Ltd. (1987), 35 D.L.R. (4th) 433 (N.S. C.A.); Mirhadimdeh y
Ontario (1986), 5? O R. (2d) 441 (Ont. H.C,). In Whitbread v. Walley (1988), 51 D.L.R. (4th) 509 (B.C. C.A.J at 52,1; affd
(1990), 77 D.L.R. (4th) 25 (S.C.C.), McLachiin J.A. noted that a person who was barred by legislation from raising a elaim
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might argue "that the resultant financial loss has affected his liberty and security of person because without money he cannot
go where he wants to go, pursue the activities he wishes to pursue, or provide adequately for his future." She concluded that
s. 7 of the Charier does not support this interpretation.
14
Rule 508 does not go so far as to proscribe a damages action or prohibit an appeal. It merely operates to shift some of
the financial risks of the litigation after an unsuccessful trial adjudication. Here, for example, the appellants pursued a damages
action against the respondents. Until the time of the trial judgment, each side bore its own costs. But once the respondents
were successful at trial they were entitled to be reimbursed for their trial costs. A stay was refused, in part because the risk the
appellants will be unable to pay the costs if they Jose on appeal exceeds the risk the respondents will be unable to repay the
costs if the appellants win. Had the shoe been on the other foot and the respondents lost at trial, they would now be required to
pay ftie appellants’ costs and the amount of any damages awarded, and would have to meet the same test to obtain a stay.
15
Requiring the losing party in a civil action to pay costs after an unfavourable trial adjudication is a pure economic right
that results from a careful balancing of risks. A losing party in a private damages action has no constitutionally guaranteed right
to pursue an appeal by forcing the winning party to assume the financial risks of the ongoing litigation. Neither the obligation
to pay costs norths requirement to seek leave to appeal jeopardize the appellants' rights to life, liberty or security of the person
under s. 7 of the Charter.
16 There are sound policy reasons for imposing constraints on appeals from appeal motions. These are days of scarce judicial
resources. Courts are trying to streamline the justice process in an attempt to use government-funded resources more effectively
and responsibly. Endless appeals increase the time and expense of litigation and unnecessary appeals waste court resources.
This phenomenon is neither new nor unique to Canada. As early as 1891, Lord Halsbury L.C. pointed out that leave to appeal
is required "as a check to unnecessary and frivolous appeals"; Lane v. Esdaile, \ 1891] A.C. 210 (U.K. H.L.), at 212. Appeal
courts in countries tike France, which traditionally have broad appeal rights, now find themselves overwhelmed with cases:
ML Jamal & H. Glenn, "Selective Legality: The Common Law Jurisdictional Appeal" (1994) 73 Can. Bar Rev. 142 at 142.
California appellate courts lace a "crisis of volume", prompting a recommendation for an alternate form of appellate review
to permit the courts to resolve obviously nonmeritorious appeals in a summary fashion: Justice W. Rylaarsdam, "The Crisis of
Volume in California's Appellate Courts: A Reaction to Justice in the Balance 2020 arid a Proposal to Reduce the Number of
Nonmeritorious Appeals". (1998) 32Loy.L.A.L, Rev. 63.

■Jill

18 But the appellants, relying on Pmfoniaim v. Minister ofNational Revenue, [2001 ] A.J. No. 1444; 2001 ABCA 288 (Alta.
C.A.), take issue with the requirement in R. 505(6} that the judge who heard the appeal motion should also decide whether
to grant leave.
19
In Prefontaine, the applicants' appeal of a roaster's order was struck from the general appeal list by a single Court of
Appeal judge in chambers. The applicants then filed an application under R. 505(6) for leave to appeal that decision to a panel
of three Court of Appeal judges. The Court of Appeal judge who struck the order decided that the motion for leave to appeal
must be heard by another judge. He stated;
[...1 R. 505(6) places the Appellants’ s.7 rights in jeopardy and offends the principles of fundamental justice.
Notwithstanding the presumption of neutrality and the significance of the oath of office taken by judges, a reasonable
person properly informed would apprehend bias on the part ofthejudge called upon to decide whether his judgment should
be appealed. (Para. 7.)
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2002 ABCAll2r2002 CarswellAlta 629, [2002) 10 W.V9.R! 70, {2002] A.W.LD, 273.
20 This decision is troubling from a jurisdictional perspective. As I have already noted, a constitutional challenge to legislation
must be brought before a judge who has jurisdiction to decide it, and certain procedural requirements must be met. A challenge
to legislation that is based on a violation of the rules of natural justice is also a constitutional challenge because s, 7 of die
Charter "constitutionally enshrines principles of natural justice and procedural fairness"; ft v. Langevin (1984), 8 D.D.R* (4th)
485 (Out. C.A.), at 503-04,
21
The Alberta Court of Appeal is a statutory court. Unlike the Court of Queen's Bench, it has no inherent jurisdiction to
decide whether legislation is unconstitutional. The powers of one Court of Appeal judge in chambers are carefully delineated
in the Mules of Court. A Court of Appeal judge hearing an application under R. 505(6) has authority to do things incidental
to a leave application, such as define the test for leave, consider the merits of the leave application, grant leave to appeal the
appeal motion, deny leave, or perhaps recuse himself, But a single Court of Appeal judge in chambers does not have authority
to pronounce R. 505(6), or any other legislation, unconstitutional or contrary to the principles of fundamental justice. That
prerogative belongs to a judge of the Court of Queen's Bench in a properly constituted legal proceeding. A trial decision on
constitutionality can later be appealed to the Court of Appeal. See, for example, Huynh,supra.
22
1 therefore conclude that even if I agreed with the appellants' arguments, l do not have jurisdiction to declare R. 505(6)
to be contrary to the principles of fundamental justice. As it happens, 1 do not agree and will comment.
23
The general test for bias is "what [...] an informed person, viewing the matter realistically and practically —and having
thought toe matter through" would conclude: Ruffo c. Quebec (Cornell de la magistrtiture), [1995] 4 S.CJR. 26? (S.C.C.), at
298-99, quoting from Committeefor Justice & Liberty v Canada (National Energy Board) (1976), [ 1978] 1 S.C.R-369(S.C.C,),
at 394. This court has already dismissed the notion that judicial continuity gives rise to an apprehension of bias or that losing
amotion before a judge entitles a litigant to forever after be free of that judge, whether in other law suits, later motions in toe
same suit, or motions to rehear or reconsider previous rulings: Broda v. Broda(2001), 286 A.R. 120 (Alta. C.A.), at 123.
24 The appellants' bias argument was specifically addressed mid dismissed in Huynh, supra. Huynh, an Immigrant font Viet
Nam, claimed refugee status in Canada. A panel found no credible basis for his claim and denied him status. The Federal Court
Trial Division reviewed toe decision and agreed. In order to appeal to the Federal Court of Appeal, s. 83 of the Immigration
Act, R.S.C. 1985, c. 1-2, required that Huynh seek leave from the court granting the order and that the court certify that "a
serious question of general importance [was] .„. involved." The lower court refused to grant leave. In a separate proceeding,
Huynh challenged toe constitutionality of s. S3. He argued that it violated the principles ofnatural justice because toe trial judge
alone would decide whether his own judgment should be appealed, allowing him to sit in appeal of his own decision. The Court
rejected that argument at 625-26:

should be reviewed. The appellant's argument is based on the premise that a judge to whom a request for certification
is made will deliberately breach his oath of office and answer a question which has not been put to him. The inquiry
which s. S3 mandates the judge to make is not,as the appellant misleadingly suggests, "should myjudgment be appealed?"
Rather, it is "does this case raise a serious issue of general importance?" That is an entirely different question and one
which experience would seem to indicate judges of the Trial Division have no difficulty answering in the affirmative in
appropriate cases.
25 'flie Court of Appeal judge who decided Pivfontaine, supra agreed with Huynh, supra, However, he appears to have
concluded that R. 505(6) offends toe principles of fundamental justice because, unlike s. 83 of the Immigration Act, which
requires a judge to consider "does this case raise a serious issue ofgeneral importance,” the Alberta provision does not stipulate
a specific test for leave, permitting a judge to ponder "should my judgment be appealed": at para. 7.
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27 It is not unusual for legislation that is capable of several meanings, one of which offends the Charter, to be the subject of
a constitutional challenge. In Canada v. Pharmaceutical Society (Nova Scotia), [1992} 2 S.C.R. 606 (S.C.C.), at 660, the court
reminded judges "that ifthere are two possible interpretations of a statutory provision, one of which embodies the Charter values
and the other does not that which embodies the Charter values should be adopted." In Slaight Communications Inc. v. Davidson,
11989} l S.C.R. 1038 (S.C.C.), at 1078, the court dealt specifically with legislation that confers an imprecise discretion upon
a decision maker, Indicating that such legislation "must [...} be interpreted as not allowing the Charter rights to be infringed."
Faced with a choice between an ability to apply a law in a constitutional way and an unconstitutional one, courts are directed
to choose the Constitutional route in order to respect the legislature’s intention.
28
There is no shortage of statutory provisions that confer the same type of ’’imprecise discretion" as R. 505(6} — requiring
a judge to grant leave to appeal from his own order, but providing no guidance about the test to be applied. Like R. 505(6),
they apply to both interlocutory and final orders. For example, s, 29(2)(b) of the Judicature Act, R.S.A. 2000, c. J-2 prohibits
an appeal from the judgment, order or decision of a judge given special statutory jurisdiction unless "special leave is granted
by the judge or by & judge of the Court." Typically, orders made with the consent of the parties or orders as to costs are subject
to appeal "by leave of the judge giving the judgment or making the order” with no further clarification of the test for leave: R,
505(3). Similar provisions are found in Saskatchewan Queen's Bench Act, 1998, S.S. 1998, c. Q-I.Gl, s. 38; Manitoba Court
of Queen's Bench Act, S.M. 1988, c. C280, s. 90(3); Nova Scotia Judicature Act, R.S.N.S. 1989, c. 240, s. 39; Prince Edward
Island Supreme Court Act, R.S.P.E.I. 1988, c. S-10, s. 55; andAfew Brunswick Judicature Act, R.S.N.B. 1973, c. J-2, s. 8(3,1).
In the federal sphere, the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 prohibits an appeal "without leave of
the judge appealed from (or of tire court)
but does not stipulate the test to be applied (s. 13).
29 Instead of declaring such provisions unconstitutional and asking another judge to consider the leave application, judges
have read in and applied tests that respect the principles of fundamental justice. For example, faced with an unspecified test
for granting leave on consent and costs orders, Alberta judges have decided that leave should be restricted to appeals involving
an Issue of law and a consideration whether the judge exercised his discretion judicially. See Berube v. Bobier (1999), 236
A.R. 119 (Alta. Q.B.) at 122; Alberta (Director. Parentage <S- Maintenance Act) v C, (B.) (1993), 143 A.R. 181 (Aha. Q.B.)
at 183-185. Dealing with an undefined test under s. 13 of Companies' Creditors Arrangement Act, supra Alberta courts have
required the applicant to show "serious and arguable grounds that are of real and significant interest to the parties": Muhitech
Warehouse Direct Inc,. Re (1995), 32 Alta. L.R. (3d) 62 (Alta. OA.) at 63; Smoky River Coal ltd., Re, [1999] A.J. No. 185
(Alta. C.A.) at para. 22.

'ibb

31 The judge in Prefontaine, supra at para, 7, also suggested that R. 505(6) does not accord with the "substance and spirit"
of s, 1! of the Court ofAppeal Act, R.S.A.2G00, c.C-30, which contains the admonition that "no judge ... who pronounced or
made the judgment... may sit as one of thejudges hearing the matter." That section would preclude the Court of Appeal judge
who heard the original appeal motion from sitting as a member of the panel rehearing the same matter. But an application for
leave to appeal is not a rehearing. In granting leave under R. 505(6), a judge decides if the matter raises a serious issue. Tf leave
is granted under that Rule, three otherjudges rehear and decide the merits of the appeal.
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32
l therefore respectfully disagree with the conclusion in Prefomaim, supra that R. 505(6} offends the principles of
fundamental justice and that a leave application must beheardhy anotherjudge, leonciude that! can decide the leaveapplication,
and now consider the appropriate test to be used to determine whether leave to appeal should be granted.
THE TEST FOR LEAVE TO APPEAL
33 The appellants submit that leave to appeal under R. 505(6) should be granted for a serious question ofgeneral importance?.
The respondents have provided many similarly worded suggestions, but do not rake issue with the appellate' choice, Although
some of the tests proposed by the respondents may be less stringent, it makes no difference in this case because die appellants
would fail to meet any of the established tests for leave to appeal
34 A serious question involves an appeal that is not frivolous, but has a reasonable chance of success, A question of general
importance involves a matter of policy, principle or law that might have precedential value. It requires more titan a disagreement
with a factual interpretation or quarrel with an exercise of discretion. In order for any issue to be elevated to one of serious
importance it must be "a broad question which transcends the interests of the immediate parties": Iflmka v. Canada (Solicitor
General) (1995), 27 imm. L.R. (2d) 106 (FedvT.D.), at 109.
SHOULD LEAVE TO APPEAL BE GRANTED?
35
The appellants must show that the denial of their application for a stay of the costs judgment raises a serious question
of general importance.
36
When l evaluated the appellants’ stay application, I considered two possible tests. The first, known as the "special need”
test, requires an appellant to prove a special need for a stay "usually by showing that if the judgment were paid, the respondent
would have trouble repaying it”: lysek, A J. No. 1538, at para. 6 quoting from Jager Industries Inc, y. Leduc (County) No. 25
(1997), 206 A,R. 303 (Alta. C.A.) at 305. The second test, known as the ''tripartite test" requires an appellant to establish that
1) there is a prima fade or serious triable issue; 2) the applicant will suffer irreparable harm if the stay is not granted; and 3)
the balance of convenience favours a stay; lysek, supra at para. 7, citing Metropolitan Stores (MTS) Ltd. v. Manitoba Fopd&
Commercial Workers, Local 832, [1987] 1 S.C.R, 1I0(8.C,C).
37 ! selected the tripartite test because it incorporates the "special need" test, but invites a more careful scrutiny. 1 considered
the extensive written material filed in support of the appellants’ application and their oral argument, and concluded that they
failed to satisfy any of the branches of the tripartite test. As all three arms must be established to qualify for a stay, I denied
the appellants' motion.
38
In this leave application, the appellants, do not take issue with the legal test for a stay that was applied. They nowa(lude
to additional evidence, suggest new arguments, and reargue certain aspects of their case t© bolster the strength of their appeal
But even if the appellants were able to establish a primafacie or serious triable issue under the first arm of the tripartitetest, the
other two arms remain unsatisfied. Most notably, they have failed to establish that die respondents would be unable to repay
the costs award should the appellants' appeal be successful or that the appellants have any reasonable prospect of paying the
costs if their appeal is unsuccessful.
39
The appellants disagree with my exercise of discretion, but have failed to show that the denial of their application to
stay the costs judgment raises a serious question ofgeneral importance. The appellants’ application for leave to appeal the stay
decision is denied.
Application dismissed; leave to appeal rejused.
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2010 ABCA 202
Alberta Court of Appeal
Roman CathoHc Bishop of the Diocese of Calgary v. Canada (Attorney General)
2010 CarswellAlta 1148,2010 ABCA 202, [2010] A.W.L.D.
2904,190 A.C.W.S, (3d) 342* 487 A.R. 348,495 WA.C. 348

The Roman Catholic Bishop of the Diocese of Calgary
(Appellant / Applicant) and The Attorney General of Canada,
In Right of Her Majesty the Queen (Respondent / Respondent)
Keith Ritter J.A., Marina Papemy JA., and Peter Martin JA
Heard: June 3,2010
Judgment: June 3,2010
Docket: Calgary Appeal 0901-0225-AC
Proceedings: affirming Roman CathoHc Bishop af the Diocese of Calgary v. Canada (Attorney General) (2009), 200?
CarswellAlta 3193, 2009 ABQB 231 (Alta. Q.B.)
Counsel: John F. Cordeau. G. VJavianos for Appellant
John E. Fulcher, D.K. McCarthy for Respondent
Subject: Civil Practice and Procedure
iieadnote
Civil practice and procedure — Costs — Appeals as to costs—Leave to appeal
Class action litigation was brought on behalf of former residents in Indian Residential Schools in Alberta — In May 2006,
global settlement was reached — & did not participate in settlement — After settlement was approved, R sought its costs for
defending third party claims filed by Canada — Case management judge denied application and denied application for leave to
appeal — R appealed decision denying leave— Appeal dismissed—Case management judge was considering background and
was entitled to consider that when asked to exercise his discretion to award costs — Doing so did not demonstrate bias, read or
apprehended —Case management judge had jurisdiction to decide leave application and his decision denying leave was final.
APPEAL by applicant from judgment reported at Roman Catholic Bishop of the Diocese of Calgaiy v. Canada (Attorney
General) (2009), 2009 CarswellAlta 1193,2009 ABQB 231 (Alta. Q.B.),
Marina Papemy J.A.I
1

This appeal arises out ofclass action litigation brought on behalfofformer residents in Indian Residential Schools in Alberta.

2 In May 2006, a global settlement was reached. The appellant did not participate in the settlement. After the settlement was
approved by the courts in nine jurisdictions, the appellant sought its costs for defending the third party claims filed by Canada*
pursuant to r. 601 of the Alberta Rules ofCourt,
3 The case managementjudge who had been handlingthe action denied the appellant's application for costs: {Raman Catholic
Bishop of the Diocese of Calgary v. Canada (Attorney General)} 2009 ABQB 29 (Alta. Q.B.). The appellant sought leave to
appeal the costs decision under r. 505(3), which requires that leave be obtained from the court that made the costs order. Hie
case management judge denied the application for leave: 2009 ABQB 231 (Alta. Q.B.).
4 The appellant now seeks to appeal the decision denying leave and, if it is successful on that appeal, asks this court to grant
leave to appeal the costs decision and then hear the appeal from the costs decision.
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Appeal from the decision denying leave
5
Pursuant to r. 505, there is no further appeal to this court of a decision denying leave to appeal a costs order, absent a
jurisdictional error. The appellant has raised two issues of bias: the first is an allegation of real or apprehended bias on the part
of the case management judge in his decision On costs and on the leave application; the second is an allegation of institutional
bias resulting from the Court of Queen's Bench practice under r. 505(3) requiring applicants to seek leave to appeal from the
judge who made the costs decision. The appellant argues that, because of the real or apprehended bias, the decision denying
leave is void. It asks this court to reconsider the question,
6 In our view, neither bias argument has merit. There is nothing on the record to support an apprehension of bias on the part of
the case management judge. The test for bias is "what would an informed person, viewing the matter realistically and practically
- and having thought the matter through - conclude": Roberts v. It, 2003 SCC 45, [2003] 2 S.C.R. 259 (S.C.C.) at para. 60,
quoting from the Committeefor Justice & Liberty v. Canada (National Energy' Board) (1976), [ i 978] 1 S.CR. 369 (S.C.C.). The
test is purposefully difficult to satisfy. There is a presumption that judges will carry out their oath of office, and the threshold
for a finding of real or perceived bias is accordingly high: R. v, S, (R.D.), [1997] 3 S.C.R. 484 (S.C.C.) at paras. 113 and 117.
7
That threshold has not been met here. The appellant takes issue with statements made by the case management judge
in his reasons on the costs decision which, it says, demonstrate a disagreement with the appellant’s decision not to participate
in the global settlement, When one reads that decision in its entirety, we are of the view that the case management judge was
considering the background of the litigation and the positions of the parties, with which he was intimately familiar, and which
he is entitled to consider when asked to exercise his discretion to award costs, it does not demonstrate bias, real or apprehended.
8
Nor do the reasons of the case management judge on the leave application demonstrate bias. In those reasons, the case
management judge stated and applied the established test for leave to appeal a costs decision.
9
The appellant also argues that the practice in the Court of Queen's Bench under r. 505(3) gives rise to institutional bias.
That rule limits the right to appeal costs decisions to this court in the following terms:
(3) No judgment given or order made...as to costs only shall be subject to any appeal, except by leave of the court
giving the judgment or making the order.
IS In practice, applicants must bring their application for leave before the judge who made the costs order, as was done in
this case. The appellant now submits that this practice results in institutional bias, rendering the decision to deny leave void.
We reject that proposition,
it

was- noted hvTnnrmri XA in TuwA v, .Vova Gm fntei

12 In that same case, at para. 26, Fruman J.A. rejected the argument that a reasonable apprehension of bias arises from the
application of r. 505(6). She stated:
Rule 505(6) would only lead to a reasonable apprehension of bias if the absence of a stipulated test for leave meant that no
test is to be applied, permitting a judge to deny an appeal on any whim, including a selfish desire to protect its own judgment.
A more compelling interpretation is that a judge will exercise his discretion in a judicial manner and in accordance with
the principles of fundamental justice, by reading in and applying a constitutionally acceptable test.

Vy-SMiwNeXt, CANADA Copyright*? Thomson Reuters Canada i/imaed or its licensors (excluding individual court rtecomsmsi. Aii fights reserved.

Roman Catholic Bishop of the Diocese of Calgary v...., 2010 ABCA 202,2010...

m

14 In tilts case, the four-part objective test for leave to appeal a decision on costs is well-established: see Huang v. Telus Carp.
Pension Plan (Trustee of), 2005 ABQB 211 (Alta. Q.B.). It was cited and applied by the case managementjudge in considering
the leave application here. He did not decide the leave application on a whim, nor should it be assumed that any justice of the
Court of Queen's Bench would do so.
15 In our view the appellant's allegations of bias, either persona! or institutional, cannot be sustained. The case management
judge had jurisdiction to decide the leave application and his decision denying leave is final.
16
The appeal from the leave application is therefore dismissed. There is no provision for a further application to this court
for leave to appeal.
Appeal dismissed
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2018 ABCA 276
Alberta Court ofAppeal
Martinez v. Chaffin
2018 CarswellAlta 1756,2018 ABCA 276, [2018] A.W.L.D. 3555* 296 A.C.W.S. (3d) 8

Alex Martinez (Applicant) and Roger Chaffin, Scott Boyd, Mathew
Nagel, Jason WaUiser, Calgary Police Service and Brian Thiessen,
Shirley Heafey, Calgary Police Commission and Karen E. Jackson, Ken
Kress, University of Calgary and Philip Bryden, Department of Justice
and Solicitor General, Donald R. lindsay, Glen Campbell, TeckCoal
limited, Alexa Horbln, Calgary Court Centre (Civil) (Respondents)
Barbara Lea Veldhuis JA.
Judgment: August 24,2018
Docket: Calgary Appeal 1701-0189-AC
Counsel: No one for Applicant, Alex Martinez
C. R. Hykaway, for Respondents, Philip Bryden, Department of Justice and Solicitor General and Alexa Horabin
D. T. Gallo, for Respondents, Roger Chaffin, Scott Boyd, MathewNagel, Jason WaUiser, Calgary Police Service, Brian fbiessetn
Shirley Heafey and Calgary Police Commission
C.C. Feasby, A. LaRoehe, for Respondents, Donald R. Lindsay, Glen Campbell, and Teck Coal Limited
A.S. RudakofF, Q.C., for Respondents, Karen E. Jackson, Ken Kress, and University of Calgary
Subject: Civil Practice and Procedure
Headnote
Civil practice and procedure Practice on appeal — Miscellaneous
Applicant's application to restore his appeal and extend time period to do was dismissed as applicant had not provided
compelling explanation for delay, had not acted with any reasonable promptness, and his appeal lacked any arguable merit —
Applicant applied for permission to appeal decision to panel of three justices — Application dismissed — Applicant made no
submissions that reflected any change from original submissions, and he had not established that there was serious question of
general importance — Applicant had not raised any issues that might have precedential value or extend beyond his personal
circumstances—Facts on application to extend time for restoring struck appeal and to restore appeal were reviewed, and correct
legal test was applied to facts — No error of law was made, no important facts were misapprehended and discretion was not
exercised in unreasonable manner — There was no basis for granting permission to appeal.
APPLICATION for permission to appeal decision to panel of three justices.
Barbara Lea Veldhuis J.A.x
1
I dismissed the applicant's application to restore his appeal and to extend the time period to do so: Martinez v. Cfutffin*
2018 ABCA 244,2018 CarswellAlta 1337 (Alta. C.A.) (WL Can).
2
Although it is not clear from his materials, the current application appears to be an application for permission to appeal
my earlier decision to a panel of three justices of this Court under r 14.5(1 )(a) of the Alberta Rules ofCourt.
3
The facts and the history of the matter are set out in detail in my earlier decision, I concluded that the applicant had
not provided a compelling explanation for the delay, had not acted with any reasonable promptness, and most importantly his
appeal lacked any arguable merit: Martinez at para 12.
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4
An application for permission to appeal a decision of a single appellate judge is not a rehearing: fysek v, Nova Gas
International Ltd, 2002 ABCA i J 2 (Aha, C.A. [In Chambers]) at para 31, (2002), 303 A.R, 209 (Alta. C.A. [In Chambers])*
5
Absent a serious question of general importance, tie applicant must demonstrate an error of law, jurisdiction or principle;
that discretion was exercised unreasonably; or that the initial decision was based on a misapprehension of facts: Alberta Treasury
Stanches v. Conserve Oil 1st Carp,, 2016 ABCA 213 (Alta, C.A.) at para 3, 2016 CarswellAlta 1263 (Alta, C.A.) (WL Can);
Carbone v, Whidden. 2015 ABCA 177 (Alta. C.A.) at para 27, 2015 CarswellAlta 881 (Alta. C.A.) (WL Can); and Moses v,
mninger, 2006 ABCA 52 (Alta. C.A.) at para 13, (2006), 380 A,R. 230 (Alta, C.A.).
6
A review of the applicant's materials indicates that he is seeking the same relief as before. Apart from a series of emails
asking for money from his lather, which were not before me on the earlier application, there are no submissions that reflect any
change from the original submissions. The applicant has not satisfied me that there is a serious question of general importance.
The applicant has not raised any issues that might have precedential value or that extend beyond his personal circumstances
and his disagreement with the findings of fact,
7
The fksts on the application to extend time for restoring a struck appeal and to restore the appeal were reviewed and
the correct legal test was applied to those facts. No error of law was made, no important facts were misapprehended, nor did
l exercise my discretion in an unreasonable manner.
8

There is simply no basis for granting permission to appeal and the application is dismissed.
Application dismissed
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2020 ABCA 37
Albefta Court of Appeal
Hayden v. Hayden
2020 CarswellAlta 155,2020 ABCA 37

Ingrid Hayden (Applicant / Plaintiff) and Bradley J, Hayden, Bradley J. Hayden
Professional Corporation, William Armstrong and Affiliates, Norton Rose
Fuibright Canada LLP, Alberta Health Services, operating business at the
Foothills Medical Centre in Calgary, Alberta, Ms* Vickie Kaminski, President and
CEO of Alberta Health Services, Ms. Tina Giesbrecht, Ms. Laurie Blahitka, Ms.
JO Ann Reekie, Ms. Sara J. Pereira, Dr. Chris Spanswick, Mr. Mark Kent, Mr.
Marty Sholtz, Ms. Linda Norton, Ms. Connie Lorraine Burkhart, Ms. Suzanne
Basiuk, Dr. W. Becker, Dr. A Eloff, Dr. Lori Montgomery S, Mr. Rob Caswell,
Ms* Cynthia Cook, Mr. Larry Waiter, Mr. Christopher Dunn, Ms. Jaylene
MacDonald, Mr, Ryan Dimitriou, Ms. Sara Galiow, Ms. Glenda Thompson,
Ms* Stacey Roach, Ms. Brenda Ward, Ms. Katherine McCauley, Mr. Ryan
Roche, Ms. Ingrid Martinez, Ms. Jenna Steen, Ms. Laura Nicholson, Mr. Dennis
Holliday, Mr. David Silverstone, Ms. Johanne Edwards, Ms. Cathy Edmonds,
Ms. Irene O'Callaghan, Ms. Ruth Sutherland, Ms. Dale Gyonyor, Ms. Allyson
Kinney, Ms. Dawn Lake, Ms. Jann Lynn-George, Mr. Steven R. Jewell, Mr.
Michael Tblfree, Mr. Derek Wojtas, Mr, Waqar Mughal, Ms. Linda Teskey, Mr.
Mathew Murphy, Alberta Union of Provincial Employees, operating business
in Edmonton, Alberta, Mr, Guy Smith, President ofAlberta Union of Provincial
Employees, Mr. Greg Maruca, Mr. Reynold Morgan, Mr. David Lardner, Ms.
Stacey McKenna, Mr. Michael Hughes, Nugent Law Office, operating business
in Edmonton, Mr. Patrick Nugent, Ms. Erin Ludwig (Respondents / Defendants)
Patricia Rowbotham J.A.
Heard;
Judgment; January 29,2020
Docket; Calgary Appeal 1901-0342-AC
Counsel: Ingrid Hsiyden, Applicant, for herself
Subject; Civil Practice and Procedure
Headnote
Civil practice and procedure
Patricia Rowbotham J.A.:
Introduction
1 This is an application for permission to appeal to a panel of three judges, my decisions of December 9 and 10, 2019.1
denied Ms. Haydert (i) leave to continue an appeal and to continue an application in this court; and (2) leave to file a Notice of
Appeal 6f an interim order of a case management judge which restricts Ms. Hayden’s ability to file material in this court. For
the reasons which follow. 1 do not grant permission to appeal.
Background to the Restricted Filing Order

c*haba
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This case has a Jong histoiy. Ms. Hayden’s employment with Alberta Health Services terminated some years ago. With
the assistance of her union, the Alberta Union of Public Employees (AUPE), Ms. Hayden brought a grievance. Alberta Health
Services was represented by a lawyer, Ms. Ludwig, who was employed by the firm, Horton Rose Fulbright Canada LLP (Norton
Rose), Ms. Hayden was unsuccessful in the grievance and in 2016 sued Alberta Health Services, AUPE, Ms. Ludwig, Norton
Rose and a number of other individuals, ("the 2016 Action."). A Master of the Court of Queen's Bench struck part ofthe action
but permitted the action against Ms. Ludwig and Norton Rose to proceed, provided that Ms. Hayden post security for costs.
She failed to do so and the 2016 Action was dismissed.
3
In 2018 Ms. Hayden commenced an action against two other Norton Rose lawyers, Mr. Hayden and Mr. Armstrong,
alleging "oppression" under the Alberta Business Corporations Act, RSA 2000 c. B-9 ("the 2018 Action1*), On October 21,
2019, Neufeld J, as case management judge, granted leave to the respondents to file an application to have Ms. Hayden declared
a vexatious litigant. Court of Queen's Bench Civil Practice Note 7 permits the court to manage a claim that appears on its fece
to be unmeritorious, has no prospect of success or is otherwise abusive and vexatious. He also directed that a number of parties
who were named in the 2016 Action be given notice of the proceeding. On December 3, 2019 the parties appeared before
Neufeld S. He stayed toe 2018 Action so that toe second step of the Practice Note 7 procedure could be undertaken. This step
allows for representations from Ms. Hayden and toe respondents.
4 In addition, Neufeld J issued an Interim Court Filing Restrictions Order. He reasoned that foer* was nb prospect of success
of the 2018 Action as the respondent Norton Rose was a limited liability partnership and therefore not a corporation to which
toe Act applied; nor was Ms. Hayden a complainant under the Act. Moreover, among the relief sought, Ms. Hayden wanted an
investigation and the court had no jurisdiction to grant that remedy. Neufeld J concluded that the 2018 Action was a potential
abuse of the court’s processes: see Hayden v. Hayden, 2019 ABQB 9 i 9 (Alta. Q.B.),
5

The interim Court Filing Restrictions Order directs that:
I. Ingrid Hayden is, on mi interim basis, prohibited from commencing, or attempting to commence, or continuing* any
appeal, action, application, or proceeding:

(ii) on her own behalf or on behalfof any other person or estate.
without an order for leave of the Court in which the proceeding is conducted.

3.,.. Ingrid Hayden must apply to a single appeal judge for leave to commence or continue the proceeding,
and
(i) The application for leave must be made in writing by sending a Letter addressed to the
Case Management Officer explaining why the new proceedings or the continuance of an existing
proceedings is justified.

{vi> Ifthe single appeal judge grants Ingrid Hayden leave to commence an appeal, Ingrid Hayden
may be required to apply for permission to appeal under Rule 14.5(i)(j).
Ms. Hayden’s Current Appeal and Application in this Court
6 Ms. Hayden has an appeal and an application currently before this court. The appeal is of the October 21, 2019 Order of
Neufeld J. In her appl ication, filed November 21,2019, she applies (1) tp question various respondents pending the appeal; <2)
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to add the Minister Of Justice and Attorney General of Alberta as a respondent; and (3) to remove certain parties from the 2016
Action (Alberta Health Services and AUFE) who have been given notice of the vexatious litigant proceedings.
1 As a result of the Interim Court Filing Restrictions Order, Ms. Hayden is required to apply to a single appeal judge of this
court for leave to commence or continue the proceeding.
8
December 6,2019 Ms. Hayden applied for leave to continue her appeal and her application. On December 9,2019 she
applied to file a Notice of Appeal of the Interim Court Filing Restriction Order.
9

This court's Case Management Officer referred those requests to me and I denied them.

Teftifer Permission to Appeal a Decision of a Single Appeal Judge
10

Rule 14.5 of the Alberta Rules of Court governs permission to appeal a decision of a single appeal judge:
(1) Except as provided in this rule, no appeal is allowed to the Court of Appeal from the following types of decisions
unless permission to appeal has been obtained:
(a) a decision of a single appeal judge

(2) Permission to appeal decisions of single appeal judges under subrule (i )(a) must be sought from the same judge who
made the decision that is to be appealed.
(3) No appeal is allowed under subrule (l)(a) from a decision of a single appeal judge granting or denying permission
to appeal.
11
l have not treated these applications as applications for permission to appeal to which Rule 14.5(3) applies. Technically,
they are somewhat different. One is an application to continue both an appeal and an application. The other is for permission to
file a Notice of Appeal Accordingly, I have considered them in the context of the test for permission to appeal from a decision
of a single judge.
12
Permission to appeal the decision of a single appeal judge will only be granted if the applicant establishes that there is:
(a) a serious question of general importance; (b) a possible error of law; (c) an unreasonable exercise of discretion; or (d) a
misapprehension of important facts: Schulte v. Alberta (Appeals Commission for Workers' Compensation Board), 20 i 5 ABCA
268 (Alta, C. A.) at para 6.
13 A serious question is one that is not frivolous, but rather has a reasonable chance of success: Schulte at para 7. A question
of general importance is a matter of policy, principle or law that might have precedential value; it is not merely a disagreement
with a factual interpretation or quarrel with an exercise of discretion: Schulte at para 7.
14 The chance of success and the standard of appellate review are usually considered. It has been said that permission should
only be granted on a topic of law, jurisdiction or policy which is important to the public or to later appeals: see Carbone v.
Whiddeit, 2015 ABCA 177 (Alta. C.A.) at paras 28 — 33 and cases cited therein.
15
The decisions which l made are discretionary and were made in my role as gatekeeper of appeals to this court. Where
there is an order which prohibits the commencement or continuation of a proceeding in this court unless leave is obtained, this
Court must consider whether in spite of the prohibition, there is sufficient merit to the proposed appeal, or, as in this case, the
continuation of an appeal such that in the interests ofjustice, leave should be granted.
16
Accordingly, I had to consider the standard of appellate review of the decisions in the court below. Both are decisions
of a case management judge who has intimate knowledge of the proceedings. Moreover, one decision is an interim decision.
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The standard of appellate review is one of considerable deference. As this court said in Piikani Nation v. Kostic, 2018 ABCA
234 (Alta. C.A.) at para 12:
The procedural and "management'* decisions made by case management judges often involve the exercise of discretion.
Considerable deference is extended to those decisions on appeal, because of the case management judge's intimate
knowledge of the litigation. Absent an error on an extricable question of law, discretional^ decisions of case management
judges are entitled to deference, and will not be overruled unless they reflect an error of principle or are clearly
unreasonable: Canada (Attorney General) v Fontaine, 2017 SCC 47 at para. 36, [2017] 2 SCR 205; AttUa Dogan
Construction and Installation Co. Inc. v AMEC Americas Ltd. ,2014 ABCA 74 at para. 17,569 AR 308; Chevron Canada
Resources v Canada (Executive Director of Indian Oil and Gas Canada), 2009 ABCA 180 at para. 4,457 AR 132,6 Alta
LR{5th)S; Balogun v Pandher, 2010 ABCA 40 at para. 7,474 AR258; Twinn v Twinn, 2017 ABCA 419 at paras. 13-5.
17
Further, the decisions are part of a series of decisions relating to an ongoing court process. Such decisions of the case
management judge are owed an amplified level of deference: De Lags Landen Financial Seivices Canada Inc, v. Royal Bank,
2010 ABCA 394 (Alta. CA.) at para 13.1 considered the standard of appellate review and determined that leave should not be
granted to Ms. Hayden to continue her appeal or to commence proceedings on this court. As for the application that is currently
before this court, it would be extremely unusual for this court to direct questioning, add the Minister of Justice to a proceeding
or remove parties who the case management judge has directed have notice of the proceedings.
18
Returning to the test for permission to appeal my decisions, 1 am not satisfied that it is met, I am not persuaded thaf
there is a question of general importance. This is simply a dispute with the case management judge's exercise of discretion. No
legal error is raised, and the important facts are straightforward: there is an interim order restricting filing in this court in the
context of ongoing vexatious litigant proceedings.

1

are

20 Ms. Hayden's applications do not merit the scrutiny of threejudges. The application for permission to appeal my decisions
of December 9 and 10,2019 is dismissed.
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Alberta Court of Appeal
SRG Takamiya Co Ltd v. 58376 Alberta Ltd
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SRG Takamiya Co., Ltd. (Respondent) and 58376 Alberta Ltd,
(formerly known as Sprung Instant Structures Ltd.) (Applicant)
Patricia Rowbotham JA.
Judgment: August 9,2019
Docket: Calgary Appeal 1901-0099-AC
Counsel: No one for Respondent
No one for Applicant
Subject: Civil Practice and Procedure; Contracts
Headnote
Civil practice and procedure — Practice on appealr—Leave to appeal — Appeal from refusal or granting of leave
Respondent sued applicant for breach of exchange agreement, and applicant counterclaimed that respondent breached different
agreement — Summary judgment was granted against applicant, and stay of enforcement of judgment was granted for 18
months on condition that applicant promptly move counterclaim to trial — Applicant applied for stay pending appeal which
was dismissed because there was insufficient information on whether applicant had expeditiously pursued its counterclaim ~rApplicant brought application for permission to appeal decision denying its application for stay pending appeal — Application
dismissed — Decision to dismiss stay was amply supported on record — If leave was granted, there would have been further
delay while panel considered application, which would only favour applicant and prejudice respondent's ability to enforce
judgment — It was not in interests ofjustice to have application heard by panel of court.
APPLICATION for leave to appeal decision denying applicant's application for stay pending appeal.
Patricia Rowbotham J.Aa
Introduction
1
58376 Alberta Ltd. (formerly known as Sprung Instant Structures Ltd. "Sprung”) applies pursuant to Rule 14,5(1 ){a) for
permission to appeal my June 25,2019 decision denying Sprung's application for a stay pending appeal.
Background
2
The background to this application is set out in my oral reasons for decision given on June 25,2019. Briefly. Sprung
is a corporation based in Calgary which manufactures stressed membrane structures. SRG Takamiya Co,, Ltd. is a Japanese
corporation which purchased a structure from Sprung in 2005. Although SRG was able to lease the structure to its customer for
one year, there were issues with the product, In 2006, SRG and Sprung entered into an Exchange Agreement, whereby SRG
would return the used structure in exchange for a replacement structure from Sprung. SRG returned the structure but Sprung did
not provide a replacement. SRG sued Sprung for breach of the Exchange Agreement and Sprung counterclaimed alleging that
SRG breached another agreement by ”conspir[ing] with a Korean manufacturer of instant structures to pass off those Korean
instant structures as if they were structures manufactured and supplied by {Sprung]”.
3
By order filed April 25,2018, Master Robertson granted summary judgment against Sprung for breach of the Exchange
Agreement He also granted a stay of the enforcement of his judgment for 18 months commencing January 15,2018, on the
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condition that Spiting promptly move its counterclaim to trial. The stay expired July 15,2019, Prior to July 15,2019,1 extended
the stay to August 8,2019 pending the decision on this application.
4
On March 13,2019, a chambers judge dismissed an appeal of the Master's order. She declined to extend the stay because
"there {was] insufficient information... to determine whether Sprung has expeditiously pursued its counterclaim since summary
judgment was granted by the Master." She also dismissed Sprung’s application for additional security for costs. This is the order
under appeal
Ttest ander Rule 14,5(J)(s)
5
Permission can be granted if the applicant establishes that there is: (a) a question of general importance; (b) a possible
error of law; (c) an unreasonable exercise of discretion; or (d) a misapprehension of important facts: Settlement Lenders Inc.
e Blicharx, 2016 ABCA 109 (Alta. C.A.) at para 1, leave to appeal to SCC refused, £2016] S.C.C.A. Ho. 275 (S.C.C,) (QL),
Citing Schulte u Alberta (Appeals Commission for Workers' Compensation Board), 2015 ABCA 268 (Alta. C.A.) at para 6.
The fundamental hurdle is to show it is in the interests ofjustice to have a panel review the single judge's decision; hence the
applicant has to show that one substantia! criteria (as set out in Schulte, BIkhan and TD Auto-Finance (Canada) Inc, v. Smith
Johnson, 2016 ABCA 388 (Alta. C.A.) at paras 4-6) is met: Al-Ghamdi v. Alberta. 2016 ABCA 403 (Aita. C.A.} at paras 10-12.
6
Whether it is in the interests ofjustice to justify another level of review includes an assessment of the seriousness of the
Issue, This involves consideration of a number of factors: the perceived strength of the argument (the applicant need not show a
likelihood of Success, but the applicant must demonstrate more than that the appeal is not frivolous, the court must be satisfied
that the issue has a reasonable chance of success); the importance of the issue to the parties; and the genera! importance of the
issue within the larger legal system: Alberta Health Services u Bang, 2917 ABCA 261 (Aita. C.A.) at para 6.
7 When an applicant is asking that a procedural application, such as a stay, be considered by three members of the court, the
comments of Cdtfi 3A in Carbone v. Whtdden. 2015 ABCA 177 (Alla. C.A.) at para 30 are apt:
Indeed, many cases on permission to appeal from one appeal court judge to a panel of three judges say that permission to
appeal should be granted only on some topic of law jurisdiction or policy which is important to the public or to the courts
or to counsel who may argue other appeals later. Conversely, if the matters appealed are discretionary, it is very hard to
get permission to appeal. That is certainly so where timing or logistics are the issue.
8
See also IJtsafc v. Nova Gas International Ltd, 2002 ABCA 112 (Alta. C.A, [In Chambers]); Moses v. Wemngen 2006
ABCA 52 (Alta. C.A.); Wong v, Giamaeopoutos, 2011 ABCA 277 (Alta. C.A.); R, v. Knight. 2003 ABCA 114 (Aita. C.A.).
Analysis
9
The test for granting a stay is well known. The applicant must establish (1) there is a serious issue to be tried; (2) that it
will suffer irreparable harm; and (3) that the balance of convenience favours granting the stay.
10
At the original application the parties did not make many submissions on the seriousness of the issues on appeal.
Nevertheless, the perceived strength of the arguments are necessarily informed by the standard of appellate review of the
decision on appeal. The chambers judge decided three issues: (I) whether summary judgment ought to have been granted to
SRG; (2) whether Sprung was entitled to a further stay beyond that granted by Master Robertson; and (3) whether Sprung was
entitled to security for costs. The chambers judge upheld the summary judgment and dismissed the applications for a further
stay and for security for costs. The latter two decisions are discretionary and reviewed for palpable and overriding error. The
chambers judge's decision to grant summary judgment involves the application of a legal test to the particular facts and is also
reviewed for palpable and overriding error. In rejecting Sprung’s argument that a trial was necessary to resolve certain credibility
issues, the chambers judge said:
Sprung’s counsel argued vigorously that in summary judgment applications a court cannot make any determinations about
Mr. Campbells’ credibility based on the transcript ofthe cress-examination. It submits that the determinations of credibility
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must be made by a trial judge. He further argued that if SRG was of the view that his objections during cross-examination
of Mr. Campbell were improper, it was obliged to make an application to compel answers.
Parties are required to put their best foot forward in a summary' judgment application. The [Rules of Court] require that
parties communicate in an honest, open and timely manner; Rule 1.2(2)(d). What is before the court is Mr. Campbell's
affidavit and foe limited cross-examination Sprung permitted on it Little, if any, weight can be given to it. Having refused
to allow Mr. Campbell to even look at the affidavit of Mr. Kim, it does not lie in Sprung's mouth to argue that a trial
is necessary to determine Mr. Campbell's credibility and the reliability of his evidence. It is not even clear whether Mr.
Campbell provided foe evidence in the affidavit.
11
Accordingly, although 1 will not decide this application on the basis of the requirement to establish a serious issue on
appeal, I cannot ignore the fact that appellate deference will be owed to foe chambers judge's decision, absent palpable and
overriding error.
12
Sprung submitted and continues to submit that there will be irreparable harm if the stay is not granted because SRG is
a Japanese corporation without assets in Alberta other than the judgment. The real focus in the initial application was bn foe
balance of convenience. SRG acknowledged that at the time Master Robertson gave the stay some 18 months ago, foe balancer#
convenience favoured Sprung. However, SRG's position was that 18 months later, with veiy little progress on the counterclaim,
foe balance ofconvenience had shifted to favour SRG who has a sizeable judgment which it has been prevented from enforcing.
13

l concluded as follows;
1 am not satisfied that Sprung has met the balance of convenience requirement for a stay. The Master gave a stay in order
for Sprang to "allow the counterclaim to continue to trial without jeopardizing set-off rights provided that Sprung moved
its case to trial promptly," That was over a year ago.
Very little has been done by Sprung since. There is an extant application by Sprung for a restricted access order which
was adjourned sine die in March 2017. There is an order of Master Robertson dealing with undertakings, some of which
were adjourned pending the restricted access application or pending the appeal of Master Robertson's decision on summaiy
judgment.
In my view the application for a stay pending appeal cannot be divorced from the entire action. There has been a stay of
SRG’s judgment for close to 18 months. The counterclaim has not been expeditiously pursued.

14
In this application Sprung continues to emphasize the irreparable harm, and contends that 1 made "a possible error” in
determining that the balance of convenience did not favour a stay, it submits that the pace of the counterclaim is irrelevant to
the grant of a stay pending determination of foe appeal, and that l erred in considering this factor.
15 The grant of a stay is discretionary, requiring foe balancing of the factors. The approach advocated by Sprung ignores the
larger context of this litigation. It chose to pursue its action against SRG by way of counterclaim, rather than by commencing
a separate action, it clearly thought foe two were intimately connected as Sprung's original application for a stay before me
was to stay all aspects of the chambers judge's order, including the chambers judge's refusal to continue foe Stay granted by
Master Robertson.
16
In any event, there is another significant factor which supports foe conclusion that foe balance of convenience does not
favour a stay, in the original application and in this application SRG adduced evidence that there has been suspicious corporate
activity undertaken by Sprung which suggests an attempt to avoid collection of SRG’s judgment. Shortly after Master Robertson
granted summary judgment, Sprung Instant Structures Ltd. changed its name to 58376 Alberta Ltd. and transferred title to its
real property into foe name of 58376 Alberto Ltd. Around the same time, Sprung incorporated another numbered company,
2033798 Alberta Ltd., which name was immediately changed to Sprung Instant Structures Ltd. It continues to carry on the same
business as did the original Sprung Instant Structures Ltd. but does not hold title to any land.
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17
SRG also adduced evidence of further corporate changes. After the chambers judge rendered her decision on March 13,
2019,58376 Alberta Ltd. was amalgamated into Sprung Holdings Ltd. and no longer exists as a stand-alone corporate entity in
Alberto. Since my decision on June 25,2019, the registered owner of the real property has been changed from 58376 Alberta
Ltd. to Sprung Holdings Ltd.
18
My earlier decision to dismiss the stay is amply supported on this record. It is a discretionary decision and to adopt
the words of my colleague C6i6 JA in Carbone, "if the matters appealed are discretionary, it is very hard to get permission to
appeal." Moreover, if l were to grant leave, there would be fitrther delay while a panel considered the application. This plays
into the hand of Sprung for whom delay can only favour it and prejudice SRG’s ability to enforce its judgment.
19
My role under Rule 14.50}(a) is one of gate-keeper. There is no issue warranting the attention of three members of
this court. 1 issued a discretionary decision to decline a stay in the context of a very fact specific and long-standing piece of
litigation. It is not in the interests ofjustice to have this application heard by a panel of this court.
20 Sprung has not persuaded me to gram permission to appeal. The application is dismissed. My colleague, Strekaf JA, heard
an application by Sprung to stay a costs award recently given by the chambers judge. Strekaf JA directed that it would be treated
in the same fashion as my decision on whether to stay the damage award. It follows that there is no stay of the costs award.
Application dismissed
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Alberta Court of Appeal
Al-Ghamdi v. Alberta
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known as Health Region #8), Peace Country Health, a corporation
constituted under the Regional Health Authorities Act, Queen Elizabeth
II Hospital, and Queen Elizabeth II Hospital, Alberta Health Services
(formerly known as Capital Health) (Respondents / Respondents)
Dr. Mohammed Al-Ghamdi (Applicant / Appellant) and College of

Dr, Mohammed Al-Ghamdi (Applicant / Appellant) and Alberta Health Services (Respondents / Respondents)
Dr. Mohammed Al-Ghamdi (Applicant / Appellant) and Her Majesty the Queen in Right of Alberta, Alberta
Health Services* Chris Eagle, Verna Yiu, Rollie Nichol, Kevin Worry, James Pope, Albert Harmse, Peter Miles,
and his partners in Grande Prairie Surgeons Office, Richard Beeknian, Liam McGowan, Bryn Alexander
Watson, Joseph Sendziak, Raubenheimer Denkeraa and his partners in the Grande Prairie Orthopaedic
Surgeons Group, Wynand Wessels, Sandra Corbett, Joan Ubsekal, Sean Chilton, Marie Johnson, Rita Young,
Gail Coristine, Tracey Rice, Chris Bowes, Don Hunt, David Dawson, Doug Perry, Bryce Henderson, Carol
Rowntree, Oluwatosin AMndapo Akinbiyi, Scott Wesley Wiens, Saifee Rashiq, Ivan Bernardo, Miller Thomson
Law Finn, Come Booysen, Alika Lafontaine, Chantelle Peter, Carin Strydom, Robert K. Staples, Ronald
St. Germaine, Brian Muir, Brent Peipgrass, Maty Nasdekin, Theresa Jordan, Michelle Derewianko, Kathy
Miller, Avisha Namaware, Amber Cheveldave, Ashley Much, Belenda Parsons, Cheryl Mayer, Cindy Wendorf,
Deb Magusfe, Feme Lacy-Shor, Denise Giebelhausgraw, Jill Lynk, Sheila Dorscheid, Alan Hansen, Jody
Frederickson, Doug Parsons, Beatrice Scott, Melissa Thompson, Michelle Token, Carol Uhryn, Kerianne
Dunlap, Atara Hustler, Stephanie Malekoff, Barb Vanachte, Desire PuOishy, Ginger Krause, Heather Halwa,
Nichole Ressier, Shane Ray, Shawindra Prama, Wanda Hobbs, Phyllis Pyke, Daniella Mueller, Sheila
Dykhuizen, Vicki Kaminski, Deb Gordon, Holly Ljuden, Manish Joshi, Bonny Nelson, Cheryl Meriot, William
Hondas, Karan Espersen, Jason Becker, Karan Bouman, John Doe, Jane Doe (Respondents / Respondents)
Dr. Mohammed Al-Ghamdi (Applicant / Appellant) and College and
Association of Registered Nurses of Alberta (Respondents / Respondents)
Dr. Mohammed Al-Ghamdi (Applicant / Appellant) and College of

Dr. Mohammed Al-Ghamdi (Applicant / Appellant) and Trevor William Theman,
James West, Craig Boyer, Owen Robert Heisler, Kate Reed, College of Physicians
and Surgeons of Alberta, John Doe, and Jane Doe (Respondents / Respon dents)
Dr. Mohammed Al-Ghamdi, Dr. Camille Torbey, and Dr. Timothy Jordan (Applicant /
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Dr, Mohammed Al-Ghamdi (Applicant / Appellant) and Dr. Theman the Registrar
College of Physicians and Surgeons of Alberta (Respondents / Respondents)
Dr. Mohammed Al-Ghamdi (Applicant / Appellant) and Canadian Medical Protective
Association, Bennett Jones law Firm, Simon Johnson, Gowling Law Firm, Walter
McKall, James R. Sproule, Jane Doe, and John Doe (Respondents / Respondents)
Jack Watson J*A,
Heard: December 14,2016
Judgment: December 16,2016
Docket: Edmonton Appeal X603-021Q-AC
Counsel: Dr. Mohammed Al-Ghamdi, Applicant, for himself
K.J. Warren, Q.C., for Respondents
Subject: Civil Practice and Procedure
lleadnote
Civil practice and procedure — Practice on appeal — Miscellaneous
Application for order restoring appeal from decision of case management judge of Court of Queen’s Bench was denied —
Applicant brought application seeking permission to have panel review decision—Application dismissed — Trial judge did
not err — Reasons were clearly defensible on facts and law — There was no palpable or overriding error of any material fact
affecting outcome made out — Nor was there any misbalancing of factors — Further, outcome of review of motion would
not move Court of Queen's Bench proceedings forward which applicant said was important to him — Finally, appeal had no
favourable prospects — Disposition of any review of decision ofjudge of Court by panel of Court would be the same on merit*
upon which it rested.
APPLICATION by applicant seeking permission to have panel review decision.
Jack Watson J,A>i
1
The applicant seeks permission to have a panel review the decision of a single judge of this Court whose decision denied
the appl icant an order restoring his appeal from a decision of a case management judge of the Court of Queen's Bench: 2016
ABCA 324 (Alta. C.A.). Underlying the appeal and the decision ofthe single judge and this motion are the reasons of the case
management judge at 2016 ABQB 424 (Alta, Q.B.).
2 The case management judge, HiHierJ, had been assigned by the ChiefJustice ofthe Court of Queen's Bench under Rule 4.13
ofthe Alberta Rules of Court, AR 124/10, to perform the case management functions under Rule 4.14 and so forth initially in
relation to some of a constellation of actions by the applicant in that Court. As noted in 2016 ABQB 424 (Alta. Q.B.), the Chief
Justice later delegated to Hiflier i the authority to include other actions commenced by the applicant under his case management.
3
There are a large number of defendants in those actions. The defendants include (from the pleadings) the Crown, "Alberta
Health Services", the College of Physicians and Surgeons of Alberta and the College and Association of Registered Nurses of
Alberta, other institutions and persons associated with the health care system of the province, and various lawyers and medical
practitioners and their associations or Firms. Unsurprisingly, a considerable array of different lawyers and law firms would
represent this large population of defendants. For present purposes a single counsel has been instructed to speak for all ofthem,
4
The applicant had initially been content with the identity of the Queen's Bench case management judge, The applicant
confirmed this to me but offered the explanation that he had consented to the involvement of HilHer J on his first three actions,
two described as motions for judicial review, even though at that time he understood that die former law firm of Hillier J.,
Field Law LLP, had previously provided legal advice to the respondents on those motions. He went on to further explain that
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he believed it was necessary to move promptly and did not anticipate that anything problematic would arise from HilHer J's
involvement m those initial actions; m 2016 ABQB 424 {Alta, Q.B.) at paras 8 to 19.
5
Nonetheless, his position changed when he, the applicant, commenced an action against Field Law itself and when the
other actions were started. In his view as expressed to me, his action against Field Law then disqualified Hillier J even though
Hillier J had left die Field Law firm years earlier. A description of his change of position on this point appears in 2016 ABQB
424 (Alta. Q.B-) at paras 20 to 26.
6
At the hearing of bis motion for Hillier J’s recusal, the applicant's submissions were elaborated into several areas as to
apprehension of bias, actual bias, and procedu ral concerns. Hillier J found no serious basis for a claim of actual bias: see 2016
ABQB 424 (Alta. Q.B.) at para 103. As to reasonable apprehension of bias he concluded at para 95:
95 I conclude that no reasonable apprehension of bias arises here. My judicial role has extended more than eight
years beyond the CJC Handbook maximum cooling off period. After that length of time only very dose and sustained
relationships may result in recusal. Dr. Al-Gbamdi infers close relationships must still exist, but bases this on no evidence.
The presumption of impartiality set out by the Court of Appeal in McElheran and A. (J.L) can only be rebutted with clear
evidence and serious grounds. They do not exist here.
7 As to procedural concents raised by the applicant, Hillier J summarized at para 106 that "[njothing herespeaks against the
proper exercise of the authority to consolidate case management of these various but related matters in the best interests of the
parties and the administration ofjustice." The applicant appealed that recusal decision to this Court.
8
The applicant did not meet the filing deadlines required by the Rules of this Court and, in consequence, his appeal was
struck^ As indicated above, the applicant subsequently applied for an order restoring the appeal. That application was dismissed,
notably for the applicant’s failure to meet the criteria in Prochaska v. Alberta (Maintenance Enforcement Program). 2014 ABCA
,448 (Alta. CA.) para 4, [2914] A J. No, 1439 (Alta. C.A.) (QL), leave denied (October 6,2016) (2016), [20151 S.C.C.A. No.
558 (S.C.C.) (QL) (SCC No 37022), The respondents' counsel argued before me that the key rationale for denial of the motion
to restore was that the appeal had no arguable merit and had no chance of success. The respondents submit, however, that the
conclusions expressed in 2016 ABCA 324 (Alta. C.A.) were at least reasonable and, in actuality, correct.
9 Hie effect of the decision at 2016 ABCA 324 (Alta. C.A.) was to leave the appeal as terminated. It is important to recognize,
however, that termination was not the object ofthe decision on the application. Termination had already happened. The applicant
was seeking condonation to recover from that outcome. Under Prnchazka it was a valid consideration whether the appeal, if
restored, was arguable enough and of sufficient significance to justify restoring the appeal proceeding. On a panel review of
the decision not to restore, a key question would be whether it was reasonable for the single judge to reach the conclusions that
she did, including those concerning arguableness and significance.
10 ‘flie burden on an applicant to obtain permission to appeal an order of a single judge of this Court under Rule 14.5(2) is to
establish that the order of the singlejudge being reviewed: (a) raises a question of general importance which on its own deserves
panel review; (b) rests on a reviewable and material issue of law worthy of panel review: (c) involves an unreasonable exercise
of discretion which had a meaningful effect on the outcome of the decision and the outcome is worthy of panel review or (d)
rests on a palpable and overriding error of important facts affecting the order made and the order is worthy of panel review,
11
Although the language of this permission test for review may vary from case to case, at least one of these substantial
criteria should be made out or it is not in the public interest to review the single judge decision: compare Schulte v. Alberta
(Appeals Commissionfor Workers'Compensation Board), 2015 ABCA 268 (Alta. C.A.) at para 6, [2015] AJ. No. 928 (AltaC.A,) (QL); Settlement Lenders Inc. v. Bhcharz* 2016 ABCA 109 (Alta. C.A.) at para 1, [2016] AJ. No. 367 (Alta. C.A.) (QL),
leave denied (October 20,2016) [2016] S.C.C.A. No. 275 (S.C.C.) (QL) (SCC No 37065); TD Auto-Finance (Canada) fnc. %
Smith-Jahnson, 2016 ABCA 388 (Alta. CA.) at paras 4-9, [2016] AJ. No. 1257 (Alta. C.A.) (QL),
12
Hence, the applicant has to show here that at least one of these substantial criteria is met to make it in the interests of
justice to have a panel review of the single judge decision. To get over this hurdle, fundamentally, the applicant reiterates his
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objections to Hiller J's decision and contends that it was unreasonable to conclude that an appeal from that decision would not
succeed. However, he also elaborates his position in support of panel review by suggesting that there was also an ethical issue
with how the single judge ofthis Court dealt with the matter. He says that she was appointed to the Bench in 2013 out of Emery
Jamieson LLP, where she worked with lawyers who might also have a role in the actions, He complains that she did not disclose
this aspect of her background to him. He bolsters this position to me by including in his materials pages from Ethical Principles
Forjudges issued by the Canadian Judicial Council. 'Hie analogy of this with his arguments about Hillier J is apparent,
13
Before turning to the merits of the applicant's contentions in support of panel review, it should be borne in mind that the
original context of this application is an appeal from an exercise of discretion by a case management judge who will not be the
trial judge on the applicant’s various actions. Further, I was told by respondents’ counsel that Hillier J has gone farther and also
advised the parties that, in the event that there are any motions for summary judgment on any of the applicant’s actions, he will
defer to another judge of his Court to deal with such motions.
14
The applicant’s review request must also reflect the reality that the role of a case management judge of the Court of
Queen's Bench is entitled to great deference by this Court, particularly in exercises of discretion. That is at least in part the case
because of (a) the familiarity of the judge with the actions under management (including rulings or orders made by the judge)
and (b) the reality noted above that the case management judge will not try the case unless all the parties consent; see Rule 4.15;
Scheldt v. Scheldt, 2014 ABCA 24 (Alta. C.A.) at para 28, (2014), 566 A.R. 303 (Alta, C.A.).
15
As to deference to case management judges, see Balogun v. Pandher, 2010 ABCA 40 (Alta. C.A.) at paras 8*9, (2010).
474 A.R. 258 (Alta. C.A.); Pamccla Estate v. Toal, 2012 ABCA 397 (Alta. C.A.)at para 64, (2012). 539 A.R. 349 (Alta, C.A.);
Anita Dogan Construction & Installation Co. w AMEC Americas ltd, 2014 ABCA 74 (Alta. C.A,) at para 17, (2014), 569
A.R. 308 (Alfa. C.A.); Demb v. Valhalla Group Ltd., 2015 ABCA 29 (Alta. CA.) at para 26, (2015), 593 A.R, 368 (Alta. C.A.).
It might be noted parenthetically that arguably it was doubtful that the applicant had any right to object to the appointment of
a case manager judge to begin with: Carbone u McMahon, 2014 ABCA 252 (Alta. C.A.) at paras 1-3 [2014] AJ. No. 793
(Alta. C.A.) (QL).
16
Tile applicant seems to suggest that his principal submission concerning his allegation of reasonable apprehension of
bias on the part of Hillier J is a species of reversible error quite apart from what might be called the common lot of rulings
that case management judges typically make. His submissions had a similar flavour as to the single judge of this Court, The
characterization of such a contention in either instance, of course, offers nothing in terms of explaining his having missed the
applicable deadlines imposed by the Rules for appeal to this Court. Nor did any alleged personal circumstances of a specific
judge have anything to do with how the consistent operation of those Rules of this Court unfolded in this case leading to the
termination of his appeal.
17
The central shared feature of the applicant’s protests against the case management judge on the one hand and against
the single judge of this Court on the other appears to be that both judges had links to lawyers or law firms who might now, or
might in the future, come to represent one or more defendants in his actions in the Court of Queen’s Bench or, he emphasized,
be defendants themselves. The problem with this submission is that the record reveals nothing to support any inference that
the farmer association between either judge and any lawyer who may or may not be involved in the Queen’s Bench actions in
either case would - or even could - have any bearing whatsoever on any past or future decision making by Hillier 1. There is
simply no basis for any suspicion of misconduct by either judge.
18

Judges aiemdu 1

»

I qui'.i'iw

1

J.

.

.>..i niu'.iJ." -

'»

»•>' '« «

■ (Log. C.A.) at para 71. As pointed out in Lahkoo at para 14:

VY^IiaANext. CANADA Copyright® Thomson Reuters Canada limited or its licensors (excluding individual court documents) AH rights reserved

■> '*!

AI-Gbamdi v. Alberta, 2016 ABCA 403,2016 CarswellAlta 2377

MliMc5C403^T6Carswei(Aite2377, [2017] A.W.L.D. 410r27^aw;sl35)255

'

'

Ful at one'point could rherdbie spin a wheel

19

As regards an allegation of bias, Lahkoo also notes, at para 11, that:
[t]he test for reasonable apprehension of bias requires substantial evidence that overcomes die presumption of judicial
propriety: see eg Cojocam v British Columbia Women's Hospital and Health Centre, 2013 SCC 30 at para 22, [2013] 2
SCR 357. As noted in Ytikon Francophone School Board, Education Area #23 v Yukon (Attorney General), 2015 SCC
25 at para 20, [2015] 2 SCR 282, die established test is "what would an informed person, viewing the matter realistically
and practically — and having thought the matter through ~ conclude. Would he think that it is more likely than not that
(the decision-maker], whether consciously or unconsciously, would not decide fairly .,.See also Barb.

20
This test is not applied from die perspective of a "very sensitive or scrupulous conscience": Lahkoo at para 12; Blkharz
at paras 16, 21-22, [Blicharz k Blicharz\ [2016] AJ. No. 513 (Alta. C.A.) (QL). Even taking the applicant at his word that he
did not sue Field Law simply in order to get rid of Hillier J, there was no automatic disqualification of Hillier J following from
that fact. It was for Hillier J to decide whether he could continue. Since he had been out of the law firm for a dozen years, 1
discern nothing unreasonable in his conclusion on that score.
21
Returning then to the criteria for grant of permission to have a panel of this Court review the decision at 2016 ABCA
324 (Alta. C.A.), I am not persuaded that the single judge erred. The reasons therein given by the single judge of this Court are
clearly defensible on the facts and the law. There is no palpable or overriding error of any material fact affecting the outcome
made out. Nor is there any misbalancing of factors. Further, the outcome of the review of the motion would not move the Court
of Queen's Bench proceedings forward which the applicant says is important to him. Finally, the appeal has no favourable
prospects. The disposition of any review of the decision of the judge of this Court by a panel of this Court would be the same
on the merits upon which it rested.
22'

The application for permission to have the single judge's decision reviewed is dismissed.
Application dismissed
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2005 BCSC1018
British Columbia Supreme Court
United Pacific Capital Ltd, v. Pieh6
2005 CarswellBC 1693.2005 BCSC 1018, [2005] B.C,W.L.D. 4655, [2005] B.C.W.L.D, 4656,
[2005] B.CJ, No, 1522, [2006] B,C.W.L.D. 1127,140 A.C.W.S, (3d) 456, 48 B.C.L.R. (4th) 136

United Pacific Capital Limited (Plaintiff) and Christopher Pich6, Mitchell Ngai,
Eyeball.com Network Inc. (formerly Infranet Solutions Ltd.) (Defendants)
Peter P. Dunne (Plaintiff) and Christopher Pich6, Mitchell Ngai,
Eyeball.com Network Inc. (formerly Infranet Solutions Ltd.) (Defendants)
Groberman J.
Heard: May 20; June 29,2005
Judgment: July 5,2005
Docket: Vancouver S002138
Counsel; Ronald Josephson for Plaintiffs
Gordon D. Phillips for Defendants other than Ngai
Irwin G, Nathanson, Q.C, for Solicitor
Subject; Civil Practice and Procedure
Table of Authorities
Cases considered by Groberman
Brown, Re (March 25, 1988), Doc. Vancouver A880716 (B.C. S.C.)— followed
Canada (Attorney General) v. Canada (Commissioner of the Inquiry1 on the Blood System) (1997), 1997 Carswell'Nat
1387, 1997 CarswellNat 1388,48 Admin. L.R. (2d) 1,151 D.L.R. (4th) I, (sub nom. Canada (Attorney General) v. Royal
Commission of Inquiry on the Blood System in Canada) 216 N.R. 321, (sub nom. Canada (Attorney General) w Royal
Commission of Inquiry an the Blood System In Canada) 132 F.T.R. 160 (note), (sub nom. Canada (Attorney General) v.
C.artada (Commission ofInquiry on the Blood System)) )1997} 3 S.C.R. 440 (S.C.C.) — distinguished
Untied Pacific Capital ltd, v, Pichi (2005), 2005 BCSC 671,2005 CarswellBC 1077 (B.C. S.C.)—referred to
United Services Funds (Trustees of) v Z,az*e//(1988),28 B.C.L.R. (2d) 26,1988 CarswellBC 245 (B.C. S.C.)—considered
APPLICATION to amend judgment.
Groberman J.t
1
In reasons for judgment delivered on May 4 (2005 BCSC 671 (B.C. S.C.)). I commented on the issue of an alleged
deficiency in a trust fund as follows:
[48] The final issue concerns whether or not an order should be made requiring Mr, Piche to inject capital into the successor
companies to make up a shortfall in funds held in trust. As I understand it, representations made by a solicitor at one stage
may have been calculated to lead the plaintiffs to believe that he held money in trust for the purpose of protecting their
interests. Subsequently, without notice, a portion of that money was withdrawn. At this stage in the proceedings, it is not
dear that there will be any shortfall, nor any certainty that Mr. Pichd is the person (if, indeed, there is a person) who should
make up any shortfall.
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[49] The issue of the shortfall Is of some concern, as there is at least a strong hint of sharp practice on the part of a solicitor
who seems to have represented the trust funds as security for the plaintiffs.
[50] Given the nature of the problem, and the fact that I do not have sufficient evidence before me to determine whether
there is a shortfall and who might be responsible for it, l am not going to rule on the issue at this time. The parties have
liberty to apply with respect to this issue if it cannot be resolved without a court order.
The solicitor who is referred to in those paragraphs considers that they cast aspersions on his character and actions, and seeks
to have paragraph 49 excised from my judgment. He has filed evidence in support of the application, which evidence provides
details of the trust fund transactions and communications between the parties.
2 The issues on this application are whether the solicitor has standing to seek this remedy, and, if he does, whether is should
be granted.
Is the Relief Sought by the Solicitor Available?
3 The issue raised by the applicant is not a trivial one. Where the court makes a finding of fact that involves the conduct of a
non-party, there is a serious risk that it may harm that person's reputation without that person having any opportunity to tender
evidence or present argument. The Canadian Judicial Council's Commentaries on Judicial Conduct (Cowansviile, Quebec: Les
Editions Yvon Blais, 1991) refers to this problem, and urges restraint upon judges who may be tempted to make such findings
(at p. S3):
Before issuing criticisms of a person not before the court, the judge should pause to consider that to criticize anyone in this
fashion is to condemn a person unheard.... The momentary pause before speech, which is so often the course of wisdom,
would reveal the unfairness of the criticism.
A similar call for restraint can be found in Simon Sheireet’s Judges on Trial—A Study ofthe Appointment and Accountability
of the English Judiciary (Oxford: North-Holland Publishing, 1976) at 294-95.
4
The solicitor who is mentioned is not a party to these proceedings. He acknowledges that the proceedings do not bind
him in any way. Nonetheless, he says that the judgment that has been rendered may affect his reputation, and he says that he
should therefore have a right to be heard.
5
A similar situation arose before this court during the hearing of United Services Funds (Trustees of) u Lazzell (reasons
for judgment on the merits reported at (1988), 28 B.C.L.R. (2d) 26 (B.C. S.C.)). In the course of the hearing, the presiding
judge made comments about Mr. Brown — a non-party — that he construed as casting aspersions on his character. He applied
to the judge to have her withdraw her remarks. She held that he did not have standing to bring an application, as he was not
a party to the proceedings. In order to gain standing, he then filed a petition, seeking the same relief, and appeared before the
trial judge, in brief reasons in Brown, Re, [1988] 8.C.J. No. 550 (B.C. S.C.), this court found the originating application to be
without precedent, and declined to entertain it.
6
I am aware that since the decision in Brown, Re, there have been a number of cases that have considered the rights of a
person whose conduct might be the subject of adverse comment in the course of a public inquiry. It is now generally accepted
that those who may be the subject of adverse findings of fact in a public inquiry should be given some opportunity to present
evidence and argument, notwithstanding that the results of the inquiry will not affect the individual's legal rights, and will not
be binding on him or her in further litigation — see, for example Canada (.Attorney General) v Canada (Commissioner ofthe
Inquiry on the Biood System), (1997} 3 S,C.R. 440 (S.C.C.).
7 Court proceedings, however, are significantly different from royal commissions. Civil trials are not general public inquiries
designed to uncover facts, but rather focussed investigations designed to resolve private disputes. It is appropriate that the
process in a civil trial be controlled by the parties. Their rights to present the evidence and arguments as they see fit ought not
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to be interfered with lightly. This is particularly so in tight of the trend toward longer and costlier litigation; the court should be
wary of any developments that have the potential to make litigation more complex and costlier.
8 Jt is not always possible for the court to avoid findings that might affect the reputations of non-parties. In some circumstances,
it may be appropriate to afford non-parties limited status to make argument and even to present evidence as interveners. Even
this degree of participation by non-parties may prove problematic, however. For the most part, the reputations of non-parties
must be protected by judicial restraint rather titan by affording them rights to control the process.
9
The considerations that led this court to deny a non-party the right to challenge proceedings in Brown, Re continue to be
the over-riding concerns on applications such as the present one. I find, therefore, that the solicitor does not have standing to
apply to have the reasons forjudgment amended.
Has a Case for Amendment Been Made Out
10 Even if I had been of the view that the solicitor had standing in this matter, 1 would not have granted the remedy he seeks.
The issue of the trust fund deficiency in this case necessarily raises questions as to the propriety of the solicitor's conduct. I
declined to decide the issue in my reasons of May 4, because it was not clear that a decision was necessary. 1 did not wish to
make findings of fact regarding the solicitor's conduct unless it was essential to a resolution ofthe dispute before me.
11 While my reasons for judgment might have been clearer, they did not make any findings against the solicitor. My statement
that there was "a strong hint of sharp practice on the part of a solicitor who seems to have represented the trust funds as security
for the plaintiffs" was not intended as a finding of fact, but rather as a summary of the allegations that were made.
12 Hie issue of a deficiency in trust funds may yet have to be determined by the court. If that becomes necessary, the parties
should insure that the solicitor has notice of the application, so that he may apply for intervener status if he thinks fit.
13

The solicitor's application is dismissed. The parties agree that each will bear his or its own costs for this application.
Application dismissed.
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2013 ABQB 731
Alberta Court of Queen's Bench
Lewis Estates Communities Inc. v. Brownlee LLP
2013 CarswellAlta 2547,2013 ABQB 731, [2013] AJ. No. 1394, [2014] A.W.L.D. 719,236 A.C.W.S. (3d} 504

Lewis Estates Communities Inc., Jagare Ridge Communities Inc., and
Country Club Tour Corp. (Operating As Raven Crest Golf & Country dub
and River Ridge Golf Club), Applicants and Brownlee LLP, Respondent
Russell Brown J.
Heard: November 14,2013
Judgment: December 10,2013
Docket: Edmonton 1003-16479
Counsel: Todd A. Shipley, for Applicants
Daniel Hagg, Q.C., for Respondent
Subject: Public; Torts; Civil Practice and Procedure
APPLICATION by client to vary order to permit review of other accounts.
Kamil Brown
I. Introduction
3 On September 6, 2013 1 exercised my discretion under Rule 13.5(2)(a) of the Rules of Court, AR 124/2010 by issuing
reasons for judgment in Lewis Estates Communities Inc. v. Brownlee LLP, 20J3 ABQB 508 (Alta. Q.B.) allowing a review by
a review officer of certain accounts rendered by the Respondent Brownlee LLP ("Brownlee") to Lewis Estates Communities
!nc., Jagare Ridge Communities Inc. and Country Club Tour Corp (collectively, the "Applicants"), notwithstanding that those
accounts were issued more than six months prior to the Applicants filing an Appointment for Taxation. Those reasons have
not yet been entered.
2
The Applicants now apply under Rule 9,13 for a variation of my September 6, 2013 reasons to allow them to submit
before the review officer for review certain other accounts—specifically, accounts issued under Brownlee File No. 78686-003
on October 29, 2009; November 27, 2009; December 23, 2009; January 28, 2010; February 25, 2010; March 30, 2010; and
April 20,2010,
II. Background
3 The background to Brownlee's retainer with the Applicants, which is critical to understanding the basis for this application,
was set out at paragraphs 3-7 of those reasons:
[3} In late 2006, the City of Edmonton notified the owners of 12 golf courses, including the Applicants, that it was changing
the methodology used to value golf courses for the purposes of property tax assessments. This led to increased taxes for
2007.
[4] Representatives of the golf courses decided as a group (the "Golf Course Group”) to dispute the City's methodology
and to retain Brownlee to represent their interests. Their primary contact at Brownlee was Barry Sjolie, QC. After efforts
to settle the dispute with the City proved unsuccessful, the Golf Course Group instructed Brownlee to file a complaint

W^stiawNext Canada Coprrsgfji <§ Thomson Reuters Canada United or

licensors {excluding (ndmaual coyitdocumenSai Aij r rents reserved.

Lewis Estates Communities inc. v. Brownies LLP, 2013 ABQB 731, 2013 CarawellAlta...
2^ABQBT3T;2013Ci^lAlta254>; (2013]A,J7No. 1394, [2014] A.W.L.D. 719.,,
about the assessments far 2007 with the City of Edmonton Assessment Review Board (the "ARB"). An ARB hearing was
held in September 2007. The decision of the ARB was appealed (the evidence does not show by whom) to the Municipal
Government Board (the ”MGB"). The Golf Course Group also filed a complaint with the ARB about the assessments for
2008. The ARB heard that complaint in November and December, 2008. The ARB’s decision was again appealed to the
MGB.
[5] The MGB heard both appeals (for the 2007 and 2008 assessments) in January 2010.1 infer from Brownlee's accounts,
which formed part of the agreed exhibits to this application, that the hearing of evidence consumed most of the rest of
January 2010, and that Brownlee subsequently prepared and delivered written arguments and rebuttal aiguments on the
Golf Course Group’s behalf. The MGB issued its decision in mid-July 2010. By this time, the GolfCourse Group had also
filed a complaint with the ARB about the 2009 assessment. It appears from Brownlee's time entries that an ARB hearing
on the 2009 assessments took place in November and December 2009. It also appears from Brownlee's time entries that
they had also complained on the Golf Course Group's behalf about the 2010 assessment. There is no evidence before me
of the ultimate disposition of either of the 2009 or 2010 complaints,
[6] Brownlee did not reduce the terms of its retainer to a formal written agreement with the Golf Course Group, but the
parties were agreed before me that Brownlee's charges were based solely on hourly rates for time spent, and not on any other
measure. From November 2006 to April 2010 inclusive, Brownlee rendered, and the Golf Course Group paid, monthly
accounts (except for the months ofMarch 2006 and November 2008).
[7] All the work done by Brownlee for the Golf Club Group was recorded and billed under five files:
1. File No. 78686-001 - "Assessment Appeal (2007 Tax)";
2. File No, 78686-002 - "Assessment Appeal (2008 Tax)”;
3. File No. 78686-003 - ”2007 & 2008 MGB Appeal”;
4. File No. 78686-004 - "Assessment Appeals - 2009 Tax Year”; and
5. File No. 78686-005 - "Edmonton Golf Courses 2010 Tax Assessment Year Complaints”,
4
To be clear, the accounts which the Applicants seek to have me reconsider adding to the accounts-which J have directed
may be put before a review officer are from the third above-listed file: File No. 78686-003 {"2007 and 2008 MGB Appeal").
5
At paragraph 13 of my September 6,2013 reasons, 1 also explained how Brownlee's accounts were received by Kevin
McGee as the Golf Course Group's Treasurer. Mr McGee's evidence, in brief, was that he would review the summary billing of
each account showing the total amount of time recorded by each lawyer working on the file. He would then arrange for payment
of the account by Melcor Developments Ltd (which was the managing joint venture partner of the applicant Lewis Estates
Communities Inc.), then solicit reimbursement from each of the other applicants and the other Golf Course Group participants
based upon their agreed-upon proportionate share.
6
Mr McGee had offered three explanations of how and when Brownlee's accounts became a subject of contention with foe
Applicants. One of his explanations — that the file did not require the regular involvement of two senior lawyers — 1 rejected
(at para 53) as inadequate to explain why the Applicants could not have formed their concerns about Brownlee's charges within
the six month time limit stipulated in the Rules. I similarly rejected (at para 61) another of his explanations
that almost ail
of Mr Sjoltc's time entries were recorded on a whole hour basis.
7
1 did, however, accept as furnishing a reasonable explanation for the delay in seeking a review Mr McGee's explanation,
to which he deposed as follows:
It is my understanding that the issues for the 2007,2008,2009 and 2010 years are the same- On behalf of the Golf Course
Group, Brownlee LLP made submissions to the ARB and to the MGB that the issues were the same, and that the MGB’s
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MGB appeal, Brownlee has invoiced the golf courses Si,857,649.82 which does not include third party expert fees.
8

Specifically, I said (at paras 54-60):
[54] Mr. McGee's concern that Brownlee's accounts do not reflect that the issues for assessment years covered by the later
hearings were the same as those on arising on the earlier appeals, are not, however, an instance of a client "laying in the
weeds". Mr. McGee's uncontradicted affidavit evidence is that Brownlee made submissions on the Golf Course Group’s
behalf to the ARB and MGB that the issues in respect of the assessments for the years 2007, 2008, 2009 and 2010 are
five same. Obviously, clients in the Applicants’ position must allow for the almost certain likelihood that each of the files
corresponding to those years required consideration of some issues peculiar to a particular year. (For example, it appears
from the time entries on File No. 78686-004 - "Assessment Appeals - 2009 Tax Year”, that some of the evidence on the
2009 ARB appeal was "new".) It does not however seem unreasonable to expect that there would be a broad similarity of
substantial issues among all the files, such that the cost of the appeals for the later years of2009 and 2010 might, as Mr.
McGee's affidavit suggests, be lower than those incurred in appealing the assessments for 2007 and 2008. The suggestion
here is that work that is at least partly duplicative should not have attracted consistently large {or, it appears, even larger)
accounts.
[55] Moreover, a review of the pertinent files (File No. 78686-004 - "Assessment Appeals - 2009 Tax Year"; and File
No. 78686-005 - "Edmonton Golf Courses 2010 Tax Assessment Year Complaints") reveals that a basis for this concern,
irrespective ofwhether it is ultimately a valid concern or not, would not have been evident until late 2009 and early 2010.
respectively.
[56] On Fit© No, 78686-004 - "Assessment Appeals - 2009 Tax Year", Brownlee’s account dated October 29,2009 (for
$67,871.73) appears to reflect mostly preparation for the ARB hearing on the 2009 assessment. The next account (dated
November 29,2009, for $194,458,07) reflects mostly work done to prepare for and attend at foe ARB hearing. The accounts
of December 23,2009 (for $80,710.52) and January 28,2010 (for $32,025,00) reflect mostly preparation of the final and
rebuttal arguments. Die few later accounts deal in part with reviewing the ARB’s decision and strategy development.
[57] On File No. 78686-005 - "Edmonton Golf Courses 2010 Tax Assessment Year Complaints", Brownlee's second and
third accounts (dated March 30, 2010 for $16,174.94, and April 29, 2010 for $38,446.09) reflect in part work done to
prepare for assessment appeals and to prepare foe complaints for the ARB.
[58] This particular concern would therefore not have arisen until, at the earliest, delivery of the accounts dated October
29,2009 through January 29,2010 (in respect ofthe appeal for the 2009 tax year) and March 30,2010 and April 29,2010
(in respect of the appeal for foe 2010 tax year). Brownlee submits that emails between Mr. McGee and Mr. Deeb from
November 23 and 27,2009 ("Here is the latest invoices gentlemen, not a pretty sight - this needs to end soon!"; "Attached
are the invoices for November 2009 legal services (ouch)") show that legal costs were "front and center for consideration
by members of foe Group over a long period." Mr, Deeb’s evidence about concerns going back to 2008 affirms this. This
evidence, however, only suggests a concern about the overall expense of pursuing this matter against the City, and not
about foe appropriateness of Brownlee's charges.
[59] i must also consider, however, foe lack ofparticularity in the Applicants' account of foe time period between iderni fying
this concern about the cost of possibly duplicative work and filing their Appointments. As noted, Mr. Deeb's evidence does
not provide any evidence about the timing of concerns at all. And, Mr. McGee's evidence gives no indication of why it took
from January or February 2010 until September for Lewis Estates and Jagare Ridge to file an Appointment for Taxation.
The Applicants submit that emails among the participants in the Golf Course Group in 2010 (up to and including June
2010) demonstrate that concerns were building overtime. 1 disagree. While, again, those emails reveal that foe participants
were concerned about the legal costs Of continuing to pursue foe City, nothing in those emails suggests a concern about
the appropriateness of Brownlee's charges.
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[60] Accounting for the evidence regarding Ore Applicants' delay in identifying the concerns they now advance respecting
Brownlee's accounts, and the delay in filing the Appointments after the concerns arose, 1 consider that Mr. McGee's concern
about the charges for the 2009 and 2010 appeals weighs slightly in favour of granting an extension.
9
It is worth noting at this stage that, in setting out his concerns (which, to reiterate, I rejected) about having two senior
lawyers representing the Applicants, Mr McGee deposed to the following:
Despite the issues in the ARB and MGB proceedings being the same, ....
This relates, as l will explain, to the Applicant's submissions on this application.
10
I later staled the following (at para 75, and having just said that 1 agreed with Brownlee's submissions that Mr Sjoite's
time entries were not necessarily suggestive of overcharging):
More compelling, however, is Mr. McGee's evidence with respect to the charges for the 2009 and 2010 accounts, and in
particular his uncontradicted statement that Brownlee LLP made submissions to the ARB and to the MGB that the issues
for all the assessment years were the same, is some evidence which might support a finding of overcharging. This weighs
somewhat in favour of granting an extension.
11

I concluded my decision on the extension of time for a review by saying the following:
{B6j I add two additional points. First, while some accounts rendered under another file (File No. 78686-003 - "2007 4
2008 MGB Appeal") also fall within the time period covered by the extension of time, 1 decline to apply the extension of
time to any accounts under that file, as Mr. McGee’s concerns regarding duplication of work did not implicate the work
done on the MGB appeal in respect of the 2007 and 200E assessment years. (Further, Lewis Estates and Jagare Ridge are
already entitled to review the accounts on that file dated March 30,201G and April 29,2010).

12
It is tills paragraph — paragraph 86 of my September 6,2013 decision — that the Applicants invite me to reconsider
under what they describe as the extremely broad authority conferred upon me by Rule 9.13 to reconsider matters after die
pronouncement ofjudgment but before entry of the final order.
13
They submit that, in light of Mr McGee's concerns deposed to in his affidavit (which are reproduced above) regarding
duplicative work, I ought to have extended the scope of the review not only to work done in respect ofARB-level work for the
2009 and 2010 tax year assessments, but also to work done at the MGB appeal level for the 2007 and 2008 tsxyear assessments.
Their aigument is, in essence, that it follows from the logic of my September 6, 2013 decision, taken in reliance upon Mr
McGee's evidence; if ARB-level work for the 2007 and 2008 tax year assessments might have been duplicated by the ARBlevel work for the 2009 and 2010 tax year assessments (which duplication would not have been evident until late 2009 or early
2010), if fallows that ARB-level work for the 2007 and 2008 tax year assessments might have similarly been duplicated by
MGB-level work for the 2007 and 2008 tax year assessments. In brief, they say that, if their concerns regarding duplicative
work were sufficient to warrant a review of the ARB-level work for the 2009 and 2010 tax years from October 2009, a review
of the MGB-level work for the 2007 and 2008 tax year assessments is also warranted.
14

In support, the Applicants point to:
1. Mr McGee’s affidavit evidence (cited above);
2. Paragraph 54 of my September 6,2013 decision, recounting Mr McGee's evidence in the following terms: "Mr McGee’s
uncontradicted affidavit evidence is that Brownlee made submissions on the Golf Course Group's behalf to the ARB and
MGB that the issues in respect of the assessments for the years 2007,2008,2009 and 2010 are the samc(,|"; and
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3. Paragraph 75 of my September 6,2013 decision, in which I pointed (again) to "Mr. McGee's evidence with respect
to die charges far the 2009 and 2010 accounts, and in particular his uncontradicted statement that Brownlee LLP made
submissions to the ARB and to the MGB that the issues for all the assessment years were the same
15
The Applicants further submit that, despite the evidence showing that the same general issues were dealt with in the
MGJWevel work for the 2007 and 2008 tax year assessments as in the ARB-level work for those years, the invoice for the MGB
appeal for 2007 and 2008 was die largest ever issued to the applicants.
16
Brownlee submits that I should not exercise my discretion to vary my judgment as proposed by the Applicants, as what
they are seeking is another "kick at the can". My September 6,2013 decision, it says, shows (at para 5, reproduced above) lhat
I was mindful of the specific time entries for the MGB appeal of the 2007 and 2008 tax year assessments. Like the Applicants,
Brownlee also points to paragraph 54, where 1 said: ”[ijt does not however seem unreasonable to expect that there would be
a bread similarity of substantial issues among all the files, such lhat the cost of the appeals for die later years of 2009 and
2010 might, as Mr McGee's affidavit suggests, be lower than those incurred in appealing the assessments for 2007 and 2008."
And, finally, he points to paragraph 86 of my decision, where I specifically addressed and rejected the possibility of extending
the scope of the permitted review to include accounts issued under the MGB appeal file for 2007 and 2008 tax years, ”as Mr
McGee's concerns regarding duplication of work did not implicate the work done on the MGB appeal in respect of the 2007
and 2008 assessment years."
IU« Analysis
17

Rule 9:13 provides:
Re-opening case
At any time before a judgment or order is entered, the Court may
(a) vary the judgment or order, or
(b) on application, and ifthe Court isisatisfied there is good reason to do so, hear more evidence and change or modify
its judgment or order or reasons for it.

18
The predecessor Rule 339, contained in the Alberta Rules of Court, AR 390/1968, provided that "[cjlerical mistakes in
judgments or orders, or errors therein arising from any accident, slip or omission may at any time be corrected by the court on
motion." In Evans v. Sports Corp., 2011 ABQB 478 (Alfa. Q.B.) at paras 13 and 15 [Evans], my colleague Graesser J said that
Rule 9.13 "appeals) to significantly expand the authority" from that provided under predecessor Rule 390, leaving the Court
with "extremely broad authority to do what [it thinks] is correct in the circumstances." In Emm, both parties agreed that the
Court had misread a provision of tiie parties' contract and Graesser J, having determined that this affected the calculation of
damages, reconsidered and revised his damages award accordingly.
19 My colleague Shelley J relied upon Evans in Pankcia Estate u Tool, 2012 ABQB 11 (Alta, Q.B.), affd 2012 ABCA 397
(Alta. C.A.) [Pankcia Estate] in deciding to correct an incorrect statement of law regarding claims under the Fatal Accidents
Actv ESA 2000, c F-8. In doing so, she invoked Rule 1.2, which describes the purpose of the Rules of Court as provision
of a fair and just judicial resolution of disputes in a timely and cost effective way and, in particular {inter alia) to facilitate
tlie quickest means of resolving a claim at the least expense. In light of the explicit authority contained in Rule 9,13 and the
purpose of the Rules of Court as contained in Rule 1.2, Shelley J decided that a judge may investigate whether error exists
in a judgment and, when an error is identified, consider whether the defect warrants correction. She identified the benefits of
such judicial intervention as including the avoidance of an otherwise unnecessary' and costly appeal; and, where an appeal is
nonetheless pursued, the benefit of the appeal court having a more fully developed trial consideration of the facts and law. The
circumstances in which that later benefit might arise, she said, include where an issue had not been fully apprehended during
preparation of the judgment.
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20
I agree with my colleagues Graesser and Shelley JJ that Rule 9.13 represents a considerable expansion of judicial
discretion from that contained in the predecessor Rule 339. My discretion is, however, not boundless. Whether l cm undertake
the reconsideration sought by the Applicants is governed by the limits of Rule 9.13. And, even if those limits allow for such
reconsideration, there remains the question of whether 1 should do so.
21

As to whether I can reconsider my decision. Rule 9.13 confers two powers on me.

22

As to the first power—to vary a judgment or order under R. 9.13(a)•—the following can be said:
1. The Court may act on an application by a party, or sua sponte (that is, on its own application); and
2. The Court is limited to "varying" its "judgment or order".

2%

As to the second power—• oh application, and if satisfied that there is agood reason liri'db^

change or modify my judgment, or order or reasons for if under Ri 9.13(b) — the following can be said:
1. The Court may act only on applicatton by party;
2. The Court may "hear more evidence and "change or modify its judgment or order or reasons for it”; and
3. The Court must be satisfied that there is good reason to make such a "change" or "modification]".
24
Read in light of the other, the scope of each of these powers is curious. The Court may "vary" a judgment, or an order,
on its own motion. It may, however, "change" or "modify" not only its judgment or order, but its own reasons, so long as one
of the parties asks it to do so.
25
It is possible that the latter power h also conditioned upon the Court hearing more evidence. That depends upon whether
the "and" in Rule 9J3(b)'s statement that the Court may "hear more evidence and change or modify its judgment or order or
reasons for it" (emphasis added) is conjunctive (in which case the Court must hear more evidence) or disjunctive (in which
case the Court need not).
26
Assuming that puzzle is solved so as not to preclude the outcome the Applicants seek, there remains the language of the
Rule itself. The Applicants ask me to "vary" my September 6,2013 judgment. Is that the same as to "change" or "modify" it?
And, does it matter that Rule 9.13(a) only allows me to vary a "judgment or order", whereas R. 9.13(b) allows me to change
or modify my "judgment or order or reasons for it"? (Emphasis added.) In other words, does the inclusion in R. 9.13(b) of a
power to change or modify specific to my reasons operate to preclude my power to vary my reasons forjudgment? This matters*
because as noted my reasons for judgment specifically addressed the very issue that the Applicants ask me to vaty. And, does
the conditioning of an exercise of the power under R. 9.13(b) upon the Court's satisfaction that a good reason exists fordoing
so mean that an exercise of the Court's power under R. 9.13(a) does not require a good reason? One supposes not, but the Rule
strictly construed suggests otherwise.
27
1 do not propose to resolve these issues here because l have decided that, even assuming that l am empowered by R.
9.13 to vary (or change, or modify) my judgment (or my reasons for judgment) in the manner proposed by the Applicants, I
should not do so.
28
By way of explanation,! agree with Graesser and Shelley JJ that — where R. 9.13’s threshold is met — it expands the
scope for correcting errors in judgments from that permitted by the predecessor Rule 339. And, 1 agree with Shelley J that,
in deciding whether to exercise that discretion so as to correct an error in that original judgment, one ought to have in mind
the purpose of the Rules, the avoidance of unnecessary and costly appeals, and (where an appeal is brought in any event) the
desirability of the Court of Appeal having a chambers or trial judge's most fully developed consideration of the facts and law.
29

That does not mean, however, that the power ought to be exercised wherever R. 9.13’s threshold, with all its vagaries* ismet
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30
While pronounced before the adoption of the present Rules ofCourt, this statement of C6td JA (in Chambers) in Alberta
(Director. Child, Youth & Family Enhancement Act) v. M (B.), 2009 ABCA 253 (Alta. C.A.) at paras I0& 11 remains apposite:
... [A] number of more recent cases have pointed out that it Is not enough simply to say that the judge has jurisdiction to
reopen the matter. The question is whether he should reopen the matter, and under what circumstances.
... [T]he cases all seem to agree on one thing. That is that the Courts should be very sparking in their reopening of a
pronounced decision, and should not do so simply for the asking. This is notan occasion for the losing party to advance new
argument which he or she simply did not think of before. Or worse still, one which he or she held back. If parties are not
forced to prove fully their whole case once and for all, then endless wrangling and never-ending rehearings will result ....
(Emphasis in original.)
31 I should add that l do not take the Applicants here as having sought to advance a new argument, or as having held back, or
as otherwise not having put their best foot forward at the hearing that led to my September 6,2013 judgment. The point remains
however that, while as Shelley J noted in Paiticcia Estate there are good reasons for the Court to exercise its discretion under
R. 9.13 in some circumstances, there are also good reasons for the Court to be slow to do so in other circumstances. Finality
and certainty — two important objectives of any judicial process — militate against re-opening a pronounced decision. And.
R. L2< which was relied upon in Pamccia Estate to lend force to R. 9.13’s exercise, also cuts the other way. That is, a fair and
just judicial resolution of disputes in a timely and cost effective way may just as easily weigh against re-opening a decision
(bearing in mind that it seeks to promote resolution) as for it.
32
Whether the powers conferred upon the Court under R. 9.13 are to be exercised is therefore circumstance-dependent.
In Emm, it was exercised to correct a reading of a contractual term that all parties agreed was in error. In Paniccia Estate.
it Was exercised to correct an incorrect statement of law. These were objectively demonstrable errors. The circumstances of
Evans md Pamccia Estate stand in contrast to those which led my colleague Hall i to decline to exercise his discretion under
R. 9.13(b) m Peters v. Wilson Estate, 2011 ABQB 689 (Alta. Q.B.) [Peters]. Justice Hall had granted die defendant summary
judgment. The plaintiff then applied under R. 9.13, raising three arguments that he said Hall J had not considered properly.
In addition to observing that two of the arguments were contradicted by appellate authority, he also pointed out (at para 11)
that the remaining aigument (about "expenses that were made by the Plaintiff for seed and seeding operations incurred after
the original lease had expired") bad been dealt with in his original judgment. There being no good reason to modify or change
his decision, he did hot do so,
33
It makes sense to apply R. 9,13 to corcect the sorts of errors identified in Evans and Paniccia Estate. Doing so not only
averts an injustice but saves litigants the costs and delay of bringing an otherwise unnecessary appeal. R. 9.13 is not, however, a
vehicle for seeking reconsideration of a judgment call such as the treatment of evidence or the finding offsets. An unsuccessful
litigant’s remedy in such a case lies only in an appeal. And, because judgments need not and often will not specifically address
every argument put before the Court, where a Court is invited to reconsider under R. 9.13 a matter that it has specifically
addressed in its original judgment, the putative error ought be plain and manifest. Otherwise, R. 9,13 would quickly become a
vehicle for litigants seeking second kicks at the can. This concern also explains why the test For the admission of fresh evidence
on appeals is so high; the trial is designed to determine the facts.
34 What the Applicants seek of me is closerto what the applicants sought of Hall I in Peters than the request to correct a dear
error of fact in Evansor dear misstatement of law in Paniccia Estate. Like the argument about the timing of expenses ofseeding
and seeding operations in Peters, the question of whether MGB-level work in respect of the 2007 and 2008 tax assessment years
ought to be included among those accounts to be put before the Teview officer was specifically addressed by me in paragraph
86 of my September 6,2013 judgment, with reasons that, in the light of the evidence before me are not plainly and manifestly
displaced by the Applicants' submissions. This need not require agreement between the parties as to whether there was an error.
While such agreement was present in Evans, it was not for example in Paniccia Estate. Rather, the evidence and law put before
the Court ought to make an applicant's case so compelling that the likelihood that it has correctly identified an error is very high.
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This is, I note, essentially the test for obtaining summary judgment. (See Wakeling J's useful formulation of the test in Bekr
v. Proper Car Construction lid, 3013 ABQB 351 (Alta. Q-B.) at paras 5(5,59-68, 70; and Q’Hmtlan Paving ltd it Serenpttd
Developments Ltd, 2013 ABQB 428 (Alta. Q,B.) (at paras. 38-41}.) A lower standard than this would encourage rehearings
which consume private and public resources for no valid purpose. As well, the interpretation and application of rules in such
a way as to create the possibility of inconsistent orders brings the administration of justice into disrepute. (R. (AJ v, Alberta
(Director. Child, Youth & Family Enhancement Act), 2013 ABQB 715 (Alia. Q.B.)af para 36; "[ijt is not in the public interest
to devote public or private resources to relitigate controversies (featuring common fact patterns and legal issues].")
35
Mr McGee's concerns regarding duplication of work did not implicate the work done on the MGB appeal in respect of
the 2007 and 2008 assessment years. His evidence, it will be recalled, was that it was his understanding that "the issues for
the 2007,2008,2009 and 2010 years are the same." Elaborating upon feat, he said that "Brownlee LLP made submissions to
the ARB and to the MGB that the issues were the same and that the MGB's decisionfor the 2007 and2008yews would likely
decide the 2009 and 2010years.'1 {Emphasis added.) As I explained at paragraph 54,1 took this affidavit as saying, as it did
say, that "the costs of the appeals for the later years of 2009 and 2020 might... be lower than those incurred in appealing the
assessments for 2007 and 2008." I did not take it as saying, and it did not say, that the costs of MGB appeals for 2007 and 2008
might be lower than those incurred in the ARB-level work for 2007 and 2008.
36 Nor does it logically follow, merely by reason of Mr McGee having said (and my having accepted at paragraphs 54 and 7$
of my Septembers, 2013 judgment) that the submission as to similarity of issues regarding assessment years 2007 through 2010
inclusive had been made both to the ARB and to the MGB, that I must conclude that the work done at the ARB in connection
with the 2007 and 2008 assessment yeans would be duplicated by the work done at the MGB in connection with those years. I
had, for example, no evidence before me about the respective processes followed at the ARB and at the MGB. This argument is
still met with the problem that Mr McGee's evidence does not—as l said in paragraph 86 of my September 6,2013 reasons for
judgment — support a reasonable basis for supposing feat the work done on die MGB appeal for the 2007 and 2008 taxation
years would have been duplicative to the work done on those assessments at the ARB level. Rather, Mr McGee's evidence
merely allowed for me to conclude — as l did — that there was a reasonable basis for supposing that the costs of the appeals
for the later years of 2009 and 2010 should have been lower than those incurred in appealing the assessments for 2007 and
2008, and that the timing of this duplication provided the Applicants with a reasonable explanation for their delay in seeking
a timely review of some of Brownlee’s accounts,
37 In the absence of evidence to support the extension of my earlier judgment permitting review of certain limited accounts
to the accounts reflecting work done on the MGB appeals for assessment years 2007 and 2008,1 cannot find that the Applicants’
case that 1 ought to have done so is so compelling as to support a variation of my order under R. 9.13.
IV. Conclusion
38

The application is dismissed.

39

If the parties cannot agree on costs, they may be spoken to within 60 days of these reasons.
Application dismissedl
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Subject: Civil Practice and Procedure
APPLICATION for intervener status, by constitutional rights group.
Frederica Schutz
Introduction
1
The Justice Centre for Constitutional Freedoms ("JCCF") seeks leave to intervene on this appeal; it wishes to make
submissions in respect of freedom of expression under s 2 (b) of the Canadian Charter ofRights and Freedoms (die "Charter")*
2 The appellant supports JCCFs application but does not articulate the reasons therefor. The City, as respondent both to this
application and on appeal, opposes JCCF's application.
3

For the reasons following, the application is dismissed.

Relevant Background
4
'flie Canadian Centre for Bio-Ethical Reform ("CCBR") applied to the City of Grande Prairie to affix anti-abortion
advertisements onto the exterior of the City’s public transportation buses. The City denied the application. CCBR brought ap
application for judicial review, seeking to quash the decision of the City and seeking a declaration, from an administrative law
standpoint, that the City's decision was unreasonable.
5 The judicial review judge's decision set out that the issue before her was "the extent to which a municipality can control the
content of advertising on its public transit system without unjustifiably infringing an advertiser’s fundamental right to freedom
of expression set out in the” Charter.
6 The reviewing judge determined that the City's decision was a reasonable limit on freedom ofexpression: Canadian Centre
for Bio-Ethical Reform v. Grande Prairie (Cityf 2016 ABQB 734 (Alta. Q.B.).
7 Essentially, the subject-matter of the upcoming appeal is whether the judicial review judge's decision that the City's denial
was a reasonable limit on the CCBR’s Charter*protected freedom of expression is entitled to appellate deference, or requires
correction.
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Test for Leave to Intervene
8 Rules I4.37(2){e}andl 4.58 of the Alberta Rules ofCourt, AR124/20 3 0, permit a single judge to consider an application
© intervene artdtosimpose conditions. Unless otherwise ordered, the intervener may not raise or argue issues not raised by the
Otherparties to theappeal; Rule 14.58(3).
9 Asingle appealjudge may grant permission to Intervene in an appeal if satisfied that the applicant (a) will be directly and
^Plciany^ affedted bythe Outcome oftheappeal or, (b) has special expertise or a unique perspective relating to the subject
matter ofthe appeal that willassist the Court rn its deliberations: Papaschdse Indian BandNo. 136 v. Canada (Anarmy General),
2005 ABCA 320 (Alta. C.A.) at para 2, (2005), 380 A.R. 301 (Alta. C.A.), Wus-Gpmmmicmiqfajw. HUqZQQ^-ABCA
:297 (Alta^^Jat'p^i:(2000)» 40f A,R^;(Alta,C.A.) (Telup'%
10;

Other considerations which hear on these criteria include:
T Is the presence of the intervenor necessary for the court to properly decide the matter;
i. Might the mtervenor’s interest in the proceedings not be fully protected by the parties;
3. Will the intervention unduly delay the proceedings;
4. Will there possibly be prejudice to the parties if intervention is granted;
5. Will intervention widen the dispute between the parties; and
6; Will the intervention transform the court into a political arena?

Pedersehv, Van ThburnouE2008 ABCA, 192 (Altai C.A.) at para 3V (2008), 432 A.R, 219 (Alta, C.A.) ('Pedersen "), Edmonton
'TC/^%;;£/r^;ffeye/oph>e/?f/^OVHfe52Ol4;AB€A340:CAita,aA>)atparas8-l4;!Si'ewarr^atev. 108829* Alberta lid* 2014
ABCA 222 (Alta. CLA.) at para S, (2014^ 577 A.R. 57 (Alta. C.A.) ('Stewart Estate Styles v. Alberta Investment Management
Carp,, 2016 ABCA 218 (Alta. C.A,)atparas 13-15,
11

Granting intervenor status is discretionary and ought to be sparingly exercised: Telm &l para 4; Pedersen at para 4.

Analysis
12
In oral argument, counsel for JCCF conceded that tee organization was not "specially affected" by this appeal. Rather,
it was argued that JCCF should be granted intervenor status because of its special expertise in constitutional matters relating to
freedom of expression. The applicant submits that its expertise will assist the Court in coming to a "well-informed and wellreasoned decision", and otherwise falls within its mandate to "(defend) the fundamental freedoms of Canadians protected by s 2".
13 The application is supported bythe affidavit of one ofJCCF’s directors, who deposes that JCCF is a non-profit organization
focused on free speech education and litigation, and has a material interest in the precedential value of this appeal.
14
JCCF's proposed submissions address four topics: (a) freedom of expression protects speech that may disturb, offend,
cause emotional responses, or cause fear and confusion; (b) the legality of abortion should be subject to debate in the public
square without arbitrary censorship by government; (c) justifiable limits on expression should be objective, consistent, and
minimally impairing; and (d) the government is required to be neutral when it comes to regulating the content of expression.
(a) Speech That May Disturb is Protected
15 In order to intervene, the proposed intervenor must show that its submissions will be useful, different or bring a particular
expertise to the subject-matter of the appeal. The City contends that the argument proposed by JCCF on this topic does not raise
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any new considerations that have not been canvassed by the parties to the appeal, and that no fresh perspective is being brought.
Rather, JCCF essentially reiterates the arguments to be presented by the CCBR.
16 lam not persuaded that JCCFs contributions would be useful, different or bring a particular expertise to the subjectmatter of the appeal. Although JCCF submitted in oral argument that they possessed "highly relevant expertise on the key issue
in this appeal", namely, s 2(b) of the Charter, their proposed argument is broad and general.
1?
fn 2017, moreover, this Court is well-equipped to judicially consider the parties' Charter arguments about the scope and
content of freedom of expression since there is a substantial volume of Supreme Court of Canada and other appellate authority
relating to both s 2(b) and s 1 of the Charter,
(b) The Public Debate About the Legality ofAbortion Ought to Be Unfettered by Arbitrary State Censorship
18
The City submits that JCCFs proposed argument has not been raised by the parties to this appeal, and is thus precluded
by Rule 14.58(3). i agree. Although the Centre for Bio-Ethical Reform generally contends for the potential value ofexpresston,
the argument as framed by JCCF has not been raised by the parties.
19
In any event, in my view this argument does not create a sufficient platform to justify granting JCCF intervener status.
Even if it can be said that there is some linkage of this topic to the parties' arguments, and however interesting this topic may
be, this issue is not engaged on this appeal and was not put into play by the parties.
20
Moreover, I am not persuaded that the parties' issues on appeal ought to be expanded, in the face of vigorous opposition
from the City.
(c) The Content ofJustifiable Limits on Expression; and (d) The Neutrality of Government
21

These topics can be dealt with together.

The City contends that these two topics are exhaustively covered by the parties to the appeal, and there is an abundant
22
body of case law to assist this Court in making a well-reasoned decision based on the materials filed by the parties. I agree.
23
Further, there is considerable merit to the City's contention that JCCF was not involved in the creation of the denied
advertisement, and it was not directly impacted or affected by the City’s decision. Rather, it is the CCBR that is directly affected
by the denial, the judicial review application and this appeal, because it is the party that applied to place the advertisement on
the City's public transportation buses.
24 Although JCCF and individual members of the public might be interested in, or generally affected by, thooutcome ofthis
litigation, such an interest is not enough to satisfy the material interest threshold: Stewart Estate at para 6.
25
In my view, JCCF has also foiled to show that they will bring a fresh perspective to the litigation under either of these
arguments. While its submissions differ from those contained in the appellant’s submissions, they are not afresh perspective;
substantively, the same submissions have been put before the courts on multiple occasions, and have been the subject of
academic debate and discussion. Providing the Court with additional jurisprudence and commentary on that jurisprudence does
not constitute a fresh perspective: Stewart Estate at para 13.
26
Further, given the generality of the proposed submissions, allowing the applicant to intervene will potentially widen the
dispute between the parties, such that the Court becomes a forum for debate that reaches far beyond the scope of the parties'
litigation in circumstances where JCCFs presence is not necessary for the Court of Appeal to properly decide this matter.
27 Although in the early days of Charter litigation there may well have been a more relaxed approach to interveners in cases
with a constitutional dimension, in Pederson at para 4, this Court held that such an approach was no longer necessary, given
that "there is now a considerable body of authorities on the Charier and less need for assistance from an Intervener."
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28 JCCF submitted that this Court has continued to allow intervenors where "complex constitutional issues ,.. with serious
and wide ranging policy implications'’ are in play, citing Orphan Well Assn, v, Grant Thornton Ltd, 2016 ABCA 238 (Alta.
C.A.) at para 11 {"Orphan Well*). However, 1 am not convinced that case works in favour of the applicant. Orphan Well involved
the interplay between two complicated legal regimes and the precedence that should be given to competing claims under those
regimes, ‘lire case had implications for the oil and gas industry, the bankruptcy and insolvency bar, and provincial regulators in
Alberta and oilier provinces. It was a case in which there was a palpable need for specialized policy and legal experts to advise
on the inha and extra provincial implications of a decision. No such complexities arise in this appeal.
Conclusion
29 JCCF is not specially affected by this appeal. Moreover, I am not persuaded that JCCF will offer a Fresh perspective on
this matter or that it has some special expertise or insight necessary for the Court to decide this appeal.
30

The application of die proposed imervenor is dismissed.
Application dismissed
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Judgment: March 29,2010
Docket: Calgary 080469810S101001
Counsel: Kyra Kondro for Crown
Danusia Bourdon for Appellant
Ferry Mack, Q.C. for Applicant
Subject: Criminal
Headnote
Criminal law — Fbst-trral procedure— Appeal from conviction or acquittal — Procedure on appeal — Intervention
Ji Strekaf
1
This is an application by Christopher McAviney for intervenor status in a summaiy conviction appeal brought by his
former client, B. P.
2
Mr, K was charged with carrying, using or threatening to use a weapon in committing an assault upon M.L. on April 15,
2008, contrary to section 267(a) of foe Criminal Coda. Mr. McAviney was Mr. P.’s trial counsel. On February 11, 2009, Mr.
P. entered a guilty plea to possession of a weapon for a dangerous purpose, contrary to section 88(1) of the Criminal Code.
The original charge was withdrawn and the plea was accepted by the Provincial Court Judge, who sentenced Mr. P. to a nine
month term of probation.
3 On March 10,2009, Mr. P. filed a Notice of Appeal in which the primary ground advanced is that the guilty plea entered by
Mr. McAviney on behalf of the Appellant is invalid and that a miscarriage ofjustice resulted from Mr. McAviney's ineffective
representation. Mr. P. agreed to waive solicitor-client privilege with respect to Mr. McAviney.
4
Mr. McAviney seeks intervenor status in the appeal, with leave for his counsel to ask him some supplemental questions
after his evidence would be led by the Crown, to cross-examine Mr. P. after Crown counsel with respect to his interactions with
Mr. McAviney, and to make submissions on matters pertaining to Mr. McAviney's representation of Mr. P. in foe case.
5 The granting of intervenor status is a matter for the exercise of the Court's discretion. The test generally applied in Alberta,
which does not have rules specifically addressing the granting of intervenor status, is whether the party seeking to intervene
will be directly affected by the ultimate decision of the case and/or whether its presence is necessary for the Court to properly
decide foe matter, having regard to considerations of expeditiousness and fairness: R. v, Trang, 2002 ABQB 185,4 Alta. L.R.
(4th) 161 (Alta. Q.B.), at paragraphs 9-10.
6
Our Court of Appeal has recognized that Intervention is unusual in criminal proceeding as stated in R. v: K (L.C.) (1996),
108 C.C.C (3d) 126 (Alta. C.A.) per Irving J.A. at page 131:
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Any granting ofintervenor status is discretionary, and ought to be exercised sparingly. Interventions have been permitted
in criminal proceedings although normally such interventions are intended to offer a broader perspective beyond the merits
of a particular prosecution. Canadian criminal proceedings, proccdurally and in their purpose, must remain a simple it's
between the accused person and the accusing Crown. We were shown no case where an intervention was permitted when
its stated purpose was to argue the merits of the appeal itself. Where intervention is sought on a point of law* that should
be defined with particularity, rather than In vague and elusive terms.
7

Similarly, in R k A, CUM.}, 2009 ABCA 324,464 A.R. 310 (Alta. C.A.), Watson, 3 A, held at paragraph 2;
Intervention by a third party in a criminal case is generally shunned by the courts for a variety of policy and prudential
reasons. Without discussing all those reasons, it can be said that all necessary voices with proper standing wilt necessarily
be heard through the traditional binary process. There is a risk that the hearing of other voices can distort an appeal, That
risk of distortion is of acute concern where the intervention might be directly or indirectly adverse to the defendant in the
case. Where the defendant already faces the voice of the state, the courts must necessarily be concerned about introduction
of any other voice drat could hurt the defendant.

8
While Mr. McAviney acknowledges that intervention in a criminal case is unusual, he requests drat the Court exercise
its discretion to allow it in this case. He claims to have a direct interest in the outcome of the case as the appeal is based upon
his alleged incompetence, inadvertence or unethical practices. He argues that the real Us or issue in the case is between Mr.
McAviney and Mr. P. because it is that relationship that will be the central element of the appeal. It is also argued that Mr.
McAviney's position as an officer of the court distinguishes liim from other witnesses. Mr. McAviney takes no position on the
merits of the appeal itself.
9 The Crown and Mr. P. oppose the application. The Crown disputes the suggestion that Mr. McAviney has a direct interest in
the appeal and takes the position that he is simply a witness and that Mr. P. is the only one with a direct interest in die outcome
of the appeal. The Crown takes issue with the characterisation that the Us in this case is, or should be viewed as being, between
anyone other than the Crown and the accused, who is the only person subject to state action in this proceeding. While the Crown
acknowledges that Mr. McAviney's professional reputation may be called into question, it is submitted dial if the potential
effect on a witness's reputation was considered a sufficient reason to grant imervenor status that would open the floodgates,
for example, police officers accused of using excessive force or sexual assault victims may also feel their reputation has been
called into question in a criminal proceeding. The Crown’s position is that Mr. McAviney's conduct in the case was appropriate
and that his interests are being protected. The Crown rejected Mr. McAviney’s submission that being a lawyer or an officer of
die court should give him any special status, as compared to any other witness, when seeking intervenor status.,
10
Mr, P. opposes the application on the grounds that the appeal is not about Mr. McAviney, but rather about his right, to 4
fair trial, and that granting Mr. McAviney intervenor status could shift the focus of the appeal. He also opposes being subjected
to being cross-examined twice,
11
The Crown referred the Court to two decisions in which intervenor status was granted to a party's previous legal counsel,
both of which they argue are not binding and are distinguishable. The first case involved circumstances that are analogous
to those before the Court m this application. In R v. West, 2009 NSCA 63, 279 N.S.R. (2d) 241 (M.S, C.A. fin Chambers}),
one of the grounds advanced by the accused on an appeal of his convictions and sentences for several Criminal Cade offences
was legal incompetence and ineffective representation by the accused's previous counsel. In permitting counsel to intervene,
Saunders J. stated at paragraph 31;
It seems obvious to me that Mr. Jeffcock has a direct interest in these proceedings with respect to the ground of appeal
alleging incompetence. A finding of incompetence would have an impact on him personally, and might give rise to civil
or regulatory proceedings. Mr. Jeffcock's conduct and professional competence as a lawyer are under attack by Mr. West.
In my view he would be denied an effective way of answering those charges (which may ultimately have a significant
bearing on the outcome of the appeal) without being added as an intervenor.
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He went on to state at paragraphs 34 - 38;
34 Hi ere will be no delay occasioned by the addition of Mr. Jefifcock as an intervenor. This case is being case managed
and the fresh evidence application and the appeal on the merits are already scheduled for fixed dates in November.
35 As acknowledged by Mr. Scott for the Crown at the hearing, Mr, Jeffcock's participation may assist the Court in
clarifying or streamlining some of the issues. Mr. Jeffcock is represented by experienced counsel who assured me that they
will comply with any deadlines or directives imposed in completing these proceedings.
36 There can be no prejudice to Mr. West in permitting Mr. Jeffcock to intervene. The appellant has made serious allegations
about an officer of the court; fairness dictates that such allegations be answered by Mr. Jeffcock directly, particularly where
they form part of the basis for overturning the conviction under appeal.
37 Mr, Jeffcock's participation would not result in Mr. West facing two prosecutors. His submissions will be limited to his
interactions and communications with Mr. West. Since Mr. Jeffcock's competence and advice have been raised squarely
in the appeal on the fresh evidence application, it is nccessaty for this Court to have the opportunity for full examination
ofthat advice before deciding whether it in any way caused or contributed to Mr. West’s conviction.
38 Having regard to these unique circumstances, and the Factors considered in earlier decisions of this Court Sn such cases
as K.A.R., and Regan, I am satisfied that fairness, justice and the public interest justify Mr. Jeffcock being granted formal
standing as an Intervenor in these proceedings. I will grant an order accordingly.

13
In Butty v. Butty, 2009 ONCA 852 (Ont. C.A.), where the trial judge had made highly critical comments about one of the
lawyers in a matrimonial trial, the lawyer in question was identified in the case report on appeal as an intervenor represented
by counsel, without any discussion of the lawyer applying for intervenor status or the basis on which that was granted.
14
Neither of these cases are binding upon me. The circumstances in Butty, which was a civil case, are distinguishable and
there is no indication in the decision whether there was any opposition to previous legal counsel being given intervenor status.
1 am not persuaded that the reasoning adopted in West should be applied in this case.
i
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Mr. McAviney's application for intervenor status is dismissed.
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Francis Mazhero, Applicant (Appellant) and Government of Nunavut
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Francis Mazhero, for himself
Subject: Civil Practice and Procedure; Public; Employment; Constitutional
Headnpte
Judges and courts — Jurisdiction — Jurisdiction of court over own process — Miscellaneous
Superior courts possess inherentjurisdiction to control own processes — This includes jurisdiction to case manage 1 itigation.
set and adjourn hearing dates, stay proceedings and control format and filing requirements for documents.
Judges and courts — Jurisdiction — Superior courts —Appellate court —Miscellaneous
Judge of court of appeal can make orders in respect to any matters incidental to appeal —It is of no consequence to exercise
of that jurisdiction whether judge is designated to case manage appeal, nor is it necessary forjudge to produce documents to
prove appointment to court or designation as case management judge.
Civil practice and procedure — Practice on appeal — Powers and duties of appellate court. — Evidence on appeal — New
evidence
Applicant filed appeals from orders and directions made by judges who were case managing applicant's litigation —Applicant
brought motion to adduce as fresh evidence various orders and directions issued after orders and directions that were subject of
appeals — Motion dismissed —Fresh evidence failed to meet tests for adducing fresh evidence on appeal —By way of fresh
evidence application, applicant sought to have subsequent orders and directions reviewed — Application was attempt to appeal
subsequent orders and directions without following required procedures to institute and perfect appeals.
Civil practice and procedure — Pre-trial procedures—Case management and status hearing —- Case management —Appeals
Judges and courts -- Jurisdiction — Superior courts — Appellate court — Where issue becoming academic or moot
APPEALS by applicant from orders issued by case management judges; MOTIONS by plaintiff to adduce fresh evidence, for
order that respondents’ facta were not properly filed, for permission to make damages claims, and for relief pursuant to Canadian
Charter of Rights and Freedoms.
Decision of the Board:

Introduction
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The appellant filed several appeals from orders and directions made by two judges who arc case managing the appellant’s
litigation in the Nunavut Court of Justice and the Court of Appeal of Nunavut. Only three of his appeals were set down to be
heard by us (08-08-0011-CAP; 08-08-0012-CAP and 08-09-Q001-CAP). Those three appeals were heard together and can be
conveniently decided in one set of reasons because they raise similar issues relating to the jurisdiction of the case management
judges. In oral argument, the appellant referred to two more appeals (08-08-0008-CAP and 08-09-0004-CAP). Those two
appeals were not properly before us and are not the subject of these reasons.
2
The appellant filed and referred to several motions in oral argument. A notice of motion dated September E, 2009 sought,
amongst other things, to adduce as fresh evidence various orders and directions issued after the orders and directions that are
the subject of these appeals, including two orders issued by Justice Sharkey on August 14,2009. By way of the fresh evidence
application, the appellant seeks to have these subsequent orders and directions reviewed by this panel. A notice of motion dated
September 15,2009 sought, amongst other things, an order that the respondents’ facta were not properly filed and permission
to make certain damages claims. A notice, pursuant to s. 58 of the Judicature Act, R.S.N.W.T. 1988, c, J-lt as duplicated for
Nunavut by s. 29 of the Nunavut Act, S.C. 1993, c. 28 {"Judicature Act"), dated August 31.2009 sought, amongst other things,
relief pursuant to the Canadian Charter ofRights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the
Canada. Act 1982 (U.K.), 1982, c. 11 {''Charter*') in relation to a case management direction issued by Justice Richard which is
discussed below. Another notice, pursuant to s. 58 of the Judicature Act, dated August 23,2009 sought, amongst other filings,
relief pursuant to the Charier in relation to the orders issued by Justice Sharkey on August 14, 2009. In oral argument, the
appellant referred to several other motions that were dismissed by Justice Sharkey on August 13,2009.
Background
3 The appellant commenced legal proceedings against the respondents after his employment as a teacher was terminated by
the respondent Government of Nunavut in 2002. He filed appeals from orders issued in the course of this litigation. In 2003,
justice Richard of the Court of Appeal of Nunavut became the case management judge for the appellant's appeals at the request
of the Chief Justice,
4
Ultimately, the parties agreed to arbitrate the issues. Hie arbitrator rendered a decision in April 2008. The appellant fifed
an application for judicial review of the arbitrator's decision. Justice Browne of the Nunavut Court of Justice assumed case
management of the judicial review application.
5 On October 6,2008, Justice Browne ordered that the hearing of the judicial review application would commence on January
27,2009, The appellant filed an appeal from that order (08-08-0008-CAP) but that appeal has yet to be set for hearing.
6

On November 20,2008, Justice Browne ordered, In part:
6. The Court will confirm arrangements for Mr, Justice Richard to meet with court staff for the purpose of case managing
the Appeal which Mr. Mazhero lias filed in relation to the Older issued October 6th, 2008.
7. The hearing date of January 27th, 2009, is cancelled and these proceedings are stayed until such time as ail appeals
have been fully resolved.

7
The appellant filed an appeal from those portions of the November 20, 2008 order (08-08-0011-CAP). In that appeal,
he argues that Justice Browne lacked jurisdiction to: cancel the January 27, 2009 hearing date; issue a stay of proceedings;
case manage the judicial review application; and arrange for Justice Richard to case manage Appeal No. G8-08-0SQ8-CAP. In
addition to requesting an order setting aside the November 20,2008 order, the appellant seeks relief which does not arise from
the order under appeal and is not available in this Court.
8 After the appellant attempted to file an appeal book and factum for Appeal No. 08-08-0008-CAP. Justice Richard issued two
memoranda dated December 1.2008, one to the appellant and one to the Deputy Registrar of the Court of Appeal of Nunavut.
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The memorandum to the appellant advised him that Justice Richard had been designated case management judge for Appeal
No. O8-O8-O0O8-CAP. The memorandum to the Deputy Registrar directed:
1. Appeal Books: These cannot be accepted for filing in the present form. There is no agreement as to contents, nor a court
order settling the contents. The provision for a "solicitor’s endorsement" on which Mr. Mazhero presumably relies (subrule
14(4)) is not applicable as he is not a solicitor.
In lieu of a solicitor’s endorsement, the Registry can accept:
(a) affidavit of proof of service of the Notice of Appeal on each of the named Respondents;
(b) affidavit of proof of service of the proposed Agreement As To Contents of Appeal Book on each of the named
Respondents;
(c) affidavit evidence that no response was received within the 15 days contemplated by subrule 14(4).
Alternatively, the Appellant can make application to a judge of the Court of Appeal for an order settling the contents of
the Appeal Book, on notice to the Respondents.
2. Factum: The filing of a Factum is premature, and must await the filing of the Appeal Books.
3. Proposed ex-parte application to expedite the appeal: The Court of Appeal does not hear any such applications ex-parte
but father on notice to the other parties.
9 The appellant filed an appeal from the December 1,2008 memoranda (Appeal No. 08-08-0012 CAP). In that appeal, he
. argues that: the Chief Justice lacks jurisdiction to designate a judge to case manage an appeal; there is no evidence that Justice
Richard was properly designated as the case management judge; Justice Richard lacks jurisdiction to case manage Appeal No.
08-08-0008-CAP because the appellant tendered his appeal materials for filing before Justice Richard was designated case
management judge for the appeal; Justice Richard lacks jurisdiction over the appellant and his appeals because Justice Richard
is not a judge of the Court of Appeal of Nunavut; and Justice Richard erred in not allowing the appellant's appeal materials to
be filed or his ex parte application to be heard. In addition to requesting an order setting aside Justice Richard’s designation as
case management judge for Appeal No. 08-08-0008-CAP and the December 1,2008 memorandum to the Deputy Registrar, the
appellant seeks reliefwhich does not arise from the memoranda under appeal or is not available in this Court.
JO
In a memorandum dated January 23, 2009, Justice Richard, as case management judge for Appeals No. 08-08-0011CAP and No. 08-08-0012-CAP, advised the parties of his directions regarding: future correspondence to the Court of Appeal of
Nunavut; the arrangements for the appellant's application to settle the contents of the appeal book for Appeal No. 08-08-0012CAP; filing deadlines for the parties' facta; and the relevant speak to the list date. The appellant filed an appeal from those
directions (Appeal No. 08-09-0001-CAP). In that appeal, he essentially makes the same arguments he makes in Appeal No.
08-08-0012-CAP. In addition to requesting an order setting aside Justice Richard’s directions of January 23,2009, the appellant
seeks relief which does not arise from the directions under appeal or is not available in this Court.

Standard of Review
11
Questions ofjurisdiction or law are reviewed on the correctness standard. Discretionary decisions of a case management
judge are reviewed on the reasonableness standard.

Analysis
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13
Furthermore, a judge of the Court of Appeal of Nunavut can make orders in respect to any matters incidental to an
appeal; Rules ofthe Court ofAppeal Respecting Civil Appeals, Reg, 142-91, Rule 16, as duplicated for Nunavut by s. 29 ofthe
Nunavut Act, S.C 1993,28 ("Civil Appeal Rules"). It is of no consequence to the exercise ofthat jurisdiction whether the judge
is designated to case manage the appeal. Nor is it necessary for a judge to produce documents to prove the judge’s appointment
to a court or designation as a case management judge. The presumption of regularity applies: A. (A,) v, Alberta (Director of
Child Welfare), 2008 ABCA 24,425 A.R. 170 {Alta. C.A.) at paras. 19 and 20, citing John Sopinka, Sidney N. Lederman &
Alan Bryant, The Law of Evidence in Canada, 2d ed. (Tbronto: Butterworths Canada Ltd., 1999) at §4.52-4.53. These basic
principles are dispositive of the core arguments made by the appellant in these appeals.
14
However, there are other insurmountable problems with the appellant’s arguments. To the extent that Appeal No.
08-08-0011-CAP challenges Justice Browne’s decision to cancel the January 27,2009 hearing date, it is moot. Moreover, Rule
286 of the Rules ofthe Supreme Court ofthe Northwest Territories, N. W.T. Reg. 0 ] 0-96, as duplicated for Nunavut by a. 29 of
the Nunavut Act, S.C. 1993, c. 28, contemplates that case management orders may be modified by subsequent case management
orders. Furthermore, Justice Browne's decision to stay the judicial review application proceedings pending die resolution of die
appellant’s numerous appeals was a reasonable exercise of discretion.
15
The directions to the Deputy Registrar challenged in Appeal No, 08-08-0012-CAP, are entirely in keeping with the
applicable rules. Justice Richard was correct to conclude that Subrule I4<4) of the Civil Appeal Rules applies, by its express
terms, only to a solicitor. He was also correct to state that the filing of a factum must await the filing ofthe relevant appeal book
and applications to expedite appeals must be made on notice to the other parties.
16

We are unable to discern any reviewable error in Justice Richard's directions of January 23,2009.

17 The fresh evidence fails to meet the tests for adducing fresh evidence on appeal. The application is an attempt to appeal die
subsequent orders and directions without following the procedures required by the Civil Appeal Rules to institute and perfect
appeals. Accordingly, the fresh evidence application is dismissed. The appellant’s other motions and applications, in so far as
they relate to the three appeals decided in these reasons, do not provide a basis for appellate intervention and are dismissed,
Insofar as those motions and applications refer to other appeals and orders, they are not properly before us and we decline to
consider them further.
Disposition
18

The three appeals and the motions and applications relating to them are dismissed.
Appeals and madam dismissed.
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