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I.
1.

Introduction and Overview
This memorandum is submitted by the Respondent Susan Riddell Rose (Rose) in reply to

the application of the Appellant PricewaterhouseCoopers Inc., LIT (the Trustee), asking for the
Trustee’s prior application to Justice Veldhuis to be decided by a full panel rather than by Justice
Veldhuis. The Trustee forsakes concern for the bankrupt estate in favour of concern for its own
reputation under the guise of a new notion that Justice Veldhuis was, and is, biased. She was not.
2.

This is now the fourth application that the Trustee (or Mr. Paul Darby, acting in his own

capacity) has attempted to bring with respect to the reasons of Justice Veldhuis reported at 2020
ABCA 36 (the Reasons). First, Mr. Darby attempted to apply in his personal capacity for an order
varying the Reasons. Mr. Darby is not a party; this Court informed him (correctly) that his
application could not be filed for that reason. Mr. Darby then attempted to bring a second
application asking for reconsideration of the decision to refuse permission to file his first
application.1 That application was not disclosed to the Respondents. The Trustee then applied for
substantially the same relief, and now applies for an order to refer that application to a full panel
of this Court on the basis of a “reasonable apprehension of bias.”
3.

These repeated attempts to vary the Reasons (and now to disqualify Veldhuis J.A. on the

basis of unfounded accusations of bias) are misguided. The Reasons were issued by this Court
with the benefit of a full evidentiary record; the Reasons were measured and correct. More
importantly, there was nothing written by the Court that would suggest any concern of bias. Indeed,

1

That application was apparently accompanied by two sworn affidavits of Mr. Darby: Affidavit of Paul Darby sworn February
13, 2020 (Darby Affidavit), para 6 and Exhibits 8 and 9. Presumably these are the same affidavits Mr. Darby intended to file
with his February 5th application; if so, Ms. Rose’s counsel has now asked for these sworn affidavits to be produced on four
separate occasions (three times by email on February 5th, 2020, and once by email on February 18 th, 2020). Mr. Darby’s counsel
has refused.

1

a full reading of the transcript of the cross-examination of Mr. Darby shows the comments of
Justice Veldhuis were very much restrained.
4.

Now, the Trustee has posted the required security for costs, underscoring that the Trustee

takes no serious issue with this Court’s conclusion. The Trustee’s complaints are directed instead
at the contents of the Reasons for Judgment.2 This multitude of applications has but one purpose:
the public reputation of the Trustee.
Meanwhile, on February 18th, 2020, the final Order of Mr. Justice D.B. Nixon was filed

5.

and served, triggering Court-ordered deadlines for the filing of materials in this Appeal.3 The only
remaining impediment to the speedy resolution of this Appeal is the Trustee’s insistence on
wasteful and frivolous applications to vary or revise the Reasons, self-evidently in the interests of
PricewaterhouseCoopers personally and not those of Sequoia’s estate (which is surely indifferent
to this Court’s fair and measured commentary in the Reasons).
II.
6.

There is no reasonable apprehension of bias
Under Rule 14.5(2), an application for leave to appeal a decision of a single appeal judge

“must be sought from the same judge who made the decision that is to be appealed.”4 Nevertheless,
the Trustee argues that the normal process prescribed by the Rules somehow creates a “heightened
potential for a reasonable apprehension of bias.”5
7.

In advancing this argument, the Trustee characterizes its application as being one for leave

to appeal—perhaps forgetting that it sought that relief only in the alternative. The Trustee’s main
application is for an order varying the Reasons, pursuant to Rule 9.13.

2

The complaint that the Reasons somehow reflected an unfairness to the Trustee and to Mr. Darby is repeated again in its most
recent Memorandum of Argument: Trustee’s Memorandum of Argument, para 8.1.
3 Filed order of the Honourable Justice D.B. Nixon [Tab A]
4
Rules of Court, Alta Reg 124/2010 [the Rules, and each a Rule] at Rule 14.5(2) [Tab 1]
5 Trustee’s Memorandum of Argument, para 6.

2

8.

Rule 9.16 provides:
An application under rule 9.12, 9.13, 9.14 or 9.15 must be decided by the judge or master
who granted the original judgment or order unless the Court otherwise orders.6

9.

The Trustee’s original application was brought under Rule 9.13. It makes no sense for a

different appeal justice (still less a panel) to hear an application to vary the Reasons.
10.

Nevertheless, the Trustee argues against the very procedure prescribed by the Rules,

suggesting that a reasonable apprehension of bias arises whenever a judge is “called upon to decide
whether his judgment should be appealed,”7 relying on a decision of Berger J.A. in Prefontaine v
Minister of National Revenue, 2001 ABCA 299 (Prefontaine).8
11.

The Trustee makes no mention of subsequent treatment of Prefontaine in this Court. In

Vysek v. Nova Gas International Ltd. et al., Fruman J.A. of this Court criticized Berger J.A.’s
comments in Prefontaine as being “troubling from a jurisdictional perspective,”9 noting that the
predecessor to Rule 14.5 was “designed to deploy judicial resources when they are needed to
address serious issues and end the costly appeal motion cycle when they are not.”10
12.

Fruman J.A. doubted that this Court has any authority to deviate from the Rules, saying:
The Alberta Court of Appeal is a statutory court. Unlike the Court of Queen’s Bench, it has
no inherent jurisdiction to decide whether legislation is unconstitutional. The powers of
one Court of Appeal judge in chambers are carefully delineated in the Rules of Court. […]
a single Court of Appeal judge in chambers does not have authority to pronounce R. 505(6),
or any other legislation, unconstitutional or contrary to the principles of fundamental
justice.11

6

Rule 9.16 [Tab 1]
Trustee’s Memorandum of Argument, paras 4 and 6.1.
8 As the Trustee acknowledges, Prefontaine was decided under the predecessor to Rule 14.5(2) under the prior Rules.
9
Vysek v Nova Gas International Ltd. et al, 2002 ABA 112 at para 20. [Tab 2] See also MacLeod v Alternative Recoveries,
2007 ABCA 105 at para 3, per Conrad J.A. [Tab 3]
10
Vysek at para 17, emphasis added. [Tab 2]
11 Vysek at para 21. [Tab 2]
7
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13.

In Roman Catholic Bishop of the Diocese of Calgary v. Canada (Attorney General), a

three-member panel of this Court held that Justice Fruman’s approach to this question is “the only
tenable one.”12 It also accords with the Rules and this Court’s usual practice, in which single judges
of this Court routinely hear applications for leave to appeal their decisions.13
14.

The words of this Court from JH Drilling Inc. v Alberta (Natural Resources Conservation

Board) are instructive:
this application for leave to appeal was not brought before the same justice who made the
original decision, as required under the Rules of Court. I heard this application because that
justice was unavailable, and all counsel consented, but this is an extremely unusual case.
The normal procedure is to seek permission to appeal from the same justice.14
Even were this Court to determine that a different justice should hear the Trustee’s

15.

application, a full-panel review would be wasteful and unnecessary. Where a justice of this Court
recuses herself, “any justice of the Court may sit in her place.”15
III.
16.

This Court’s actions with respect to the Darby applications were correct and
proper
The Trustee’s allegations of bias rest on the arguments that Veldhuis J.A. (a) “strongly

criticized the behaviour of the Trustee’s representative, Mr. Darby”;16 and (b) “intervened in
communications” between counsel for Mr. Darby and the CMO.17 On one hand, the Trustee
complains about this Court’s findings on the evidence; on the other, it objects to this Court’s
well-founded efforts to control its own process.

12

Roman Catholic Diocese of Calgary v. Canada (Attorney General), 2010 ABCA 202 at para 13. [Tab 4]
See eg. Lokuli v Superior General Partner Inc., 2019 ABCA 446 (CanLII), per Crighton J.A. at para 1. [Tab 5]
14 JH Drilling Inc. v Alberta (Natural Resources Conservation Board), 2014 ABCA 312, per Veldhuis J.A. at para 11, emphasis
added. [Tab 6]
15 Oommen v. Alberta (Law Enforcement Review Board), 2011 ABCA 141 at para 6, per Berger J.A. [Tab 7]
16 Trustee’s Memorandum of Argument, para 8.1. Once again, this complaint raises an obvious question: whose interests is the
Trustee attempting to serve in these many applications? Those of Sequoia’s insolvent estate, or its own? Importantly,
PricewaterhouseCoopers Inc., LIT is no more a party to this appeal than Mr. Darby.
17 Ibid. at para 8.2.
13
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17.

These complaints are nothing more than examples of the Court reaching a result the

Trustee does not like. As this Court wisely observed, “[l]itigation is not a counting game where
loss evidences bias.”8
18.

Moreover, the Court’s decisions in respect of the purported applications of Mr. Darby

were quite proper. A non-party is generally not entitled to seek leave to appeal a decision of this
Court.19 Cote J.A. of this Honourable Court called this an “obvious proposition.”2°
19.

Mr. Darby’s attempts to intervene in this proceeding are likewise misguided. He is not a

party. The Reasons impose no liability upon him and do not require him to do (or not do)
anything). Indeed, his real complaint relates to obiter commentary about his conduct, which he
complains will affect his reputation. The law is not on his side: a concern over reputation is not
grounds for a non-party witness to intervene.21
IV. Relief sought

20.

Rose respectfully asks that the Trustee’s Application be dismissed, with costs payable to

Rose, forthwith, on a full-indemnity, solicitor-and-own-client basis. In the circumstances, it is
appropriate to order that those costs be borne personally by the Trustee.
RESPECTFULLY SUBMITTED THIS

19th

DAY OF FEBRUARY, 2020.

NORTON ROSE FULBRIGHT CANADA LLP
Per:

Counsel for Susan Riddell Rose
18

Dahlseide v. Dahlseide, 2011 ABCA 51 at para 10 [Tab 8]
Peavine Metis Settlement v. Whitehead, 2015 ABCA 366 at paras 20-23. [Tab 9] See also Aubin v Quantiam Technologies
Inc., 2018 ABCA 440 at para 6, [Tab 10], and Sklar Estate uSkiar, 2011 ABCA 26 at para 3. [Tab 111
20
Brewer v Fraser Milner Casgrain LLP, 2008 ABCA 160 at para 40. [Tab 12]
21
R v P(B), 2010 ABQB 204 at para 9, per Strekaf J. (as she then was). [Tab 13] See also United PacUic Capital Ltd. v Piché,
2005 BCSC 1018 at paras 8 and 9. [Tab 14]
19
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Calgary, Alberta T2P IGI
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0
0

Lawyers:
D.J. McDonald, QC/Paul G. Chiswell
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Email: djmbdpIaw.com/pchisweIIbdplaw.com
File No.:
591 40-43
Counsel for Perpetual Energy Inc., Perpetual Operating Trust, Perpetual
Operating Corp.

DATE ON WHICH ORDER WAS PRONOUNCED: August 15, 2019
NAME OF JUDGE WHO MADE THIS ORDER: The Honourable Mr. Justice D.B. Nixon
LOCATION OF HEARING: Calgary, Alberta
UPON THE APPLICATIONS of the Defendants; UPON review of the pleadings and evidence
filed by the Defendants and the Plaintiff; AND UPON consideration of the written and oral submissions
of the parties:

CAN DMS: 1 31 592396\7

IT IS HEREBY ORDERED AND DECLARED THAT:
1.

The Defendants’ applications to strike and/or dismiss the Plaintiff’s claim pursuant to

S.

96(1)

of the Bankruptcy and Insolvency Act are dismissed, subject to paragraph 5.
2.

The Plaintiff’s claims pursuant to s. 242 of the Alberta Business Corporations Act are struck as
against all Defendants pursuant to Rule 3.68.

3.

The Plaintiff’s claims on the grounds of public policy, statutory illegality and equitable
rescission are struck as against all Defendants pursuant to Rule 3.68.

4.

The Plaintiff’s claims against the Defendant Susan Riddell Rose (Rose) for breach of fiduciary
duty and breach of duty of care are dismissed pursuant to Rule 7.3 and struck pursuant to
Rule 3.68.

5.

The application of Rose to dismiss all of the Plaintiff’s daims against her on the basis of the
Resignation & Mutual Release effective Octob

6.

,

016 is granted pursuant to Rule 7.3.

Costs shall be determined by the Court fo oW g the parties’ submissions thereon.

Ju ice of the Court of Queen’s Bench of Alberta

CAN_DMS: 131592396\7

Tab 1

Alberta Rules of Court

Rule 9.16

By whom applications are to be decided

9.16 An application under rule 9.12 [Correcting mistakes or errors], 9.13 [Reopening a case], 9.14 [Further or other order after judgment or order entered]
or 9.15 [Setting aside, varying and discharging judgments and orders] must be
decided by the judge or master who granted the original judgment or order unless
the Court otherwise orders.
Information note
For judgments against parties noted in default, see Part 3 [Court Actions].

Division 4
Enforcement of Judgments and Orders
Enforcement: orders for payment and judgments for payment into Court

9.17(1) An order for payment may be enforced in any manner in which a
judgment for the payment of money may be enforced.
(2) A judgment for the payment of money into Court may be enforced in any
manner in which a judgment for the payment of money to a person may be
enforced.
Information note
Rule 3.7 [Post-judgment transfer of action] permits a judgment creditor to
apply to the Court, on notice to each of the other parties, for a temporary
transfer of the action to a different judicial centre for purposes of an
application to enforce the judgment or order.
Judgments and orders subject to conditions

9.18(1) If a judgment or order is made subject to conditions that a party must
fulfil, a party to whom the conditions apply may not do anything further to
enforce the judgment or order until
(a) the party has filed an affidavit confirming that the conditions have been
met, or
(b) the Court so permits.
(2) An application to do anything further may be filed without notice to any
other party unless the Court otherwise orders.
Persons who are not parties

9.19 If a person is not a party to an action but
(a) the person obtains an order or an order is obtained in the person’s
favour, the person may enforce the order in the same manner as if the
person were a party to the action, or

Part 9: Judgments and Orders

9–7

February, 2016

Alberta Rules of Court

Rule 14.5

Subdivision 3
Appeals with Permission
Appeals only with permission

14.5(1) Except as provided in this rule, no appeal is allowed to the Court of
Appeal from the following types of decisions unless permission to appeal has
been obtained:
(a) a decision of a single appeal judge;
(b) any pre-trial decision respecting adjournments, time periods or time
limits;
(c) any ruling during trial, where the appeal is brought before the trial is
concluded;
(d) a decision made on the consent of the parties;
(e) a decision as to costs only, but an appeal or cross appeal is not “as to
costs only” if a related substantive decision is also being appealed;
(f) any decision where permission to appeal is required by an enactment;
(g) any decision in a matter where the controversy in the appeal can be
estimated in money and does not exceed the sum of $25 000 exclusive
of costs;
(h) any decision on security for costs;
(i) any decision of the Court of Queen’s Bench sitting as an appeal court
under rule 12.71 [Appeal from decision of Court of Queen’s Bench
sitting as appeal court];
(j) any appeal by a person who has been declared a vexatious litigant in the
court appealed from.
(2) Permission to appeal decisions of single appeal judges under subrule (1)(a)
must be sought from the same judge who made the decision that is to be
appealed.
(3) No appeal is allowed under subrule (1)(a) from a decision of a single appeal
judge granting or denying permission to appeal.
(4) No appeal is allowed under subrule (1)(j) from an order denying the
vexatious litigant permission to institute or continue proceedings.
AR 41/2014 s4;85/2016

Subdivision 4
Cross Appeals
Cross appeals

14.6(1) A respondent to an appeal may cross appeal any decision on which it
could have commenced an appeal, by filing a notice of cross appeal under rule
14.11 [How to start a cross appeal].

Part 14: Appeals

14–7

September, 2016

Tab 2

Vysek v. Nova Gas International Ltd., 2002 ABCA 112
Date: 20020503
Docket:01-00342

2002 ABCA 112 (CanLII)

IN THE COURT OF APPEAL OF ALBERTA
____________________________________________________
THE COURT:
THE HONOURABLE MADAM JUSTICE FRUMAN IN CHAMBERS
____________________________________________________
BETWEEN:
PETER VYSEK, ELISKA VYSEK & VLADIMIR VYSEK

Appellants
(Plaintiffs)
- and -

NOVA GAS INTERNATIONAL LTD. &
W.G. (BILL) HOWARD FOUNDATION
Respondents
(Defendants)
APPLICATION TO APPEAL THE ORDER OF
THE HONOURABLE MADAM JUSTICE FRUMAN IN CHAMBERS
FILED ON DECEMBER 4, 2001
____________________________________________________
REASONS FOR DECISION OF
THE HONOURABLE MADAM JUSTICE FRUMAN
____________________________________________________

In Person
For the Appellants
Gary J. Draper
MaryWyatt Sindlinger
For the Respondent, Nova Gas International Ltd.
Brent W. Mescal
For the Respondent, W.G. (Bill) Howard Foundation

2002 ABCA 112 (CanLII)

COUNSEL:

[0]
The appellants brought an action against the respondents claiming $1.5 million in
damages for breach of contractual, fiduciary and tortious duties. After a lengthy trial, all the
appellants’ claims were dismissed and costs were awarded to the respondents: [2001] A.J. No.
1154, online: Q.L. (A.J.); 2001 ABQB 750. Although the appellants filed a notice of appeal, an
appeal of a judgment does not stay its enforcement, and the successful respondents were entitled
to immediate payment of their costs. The appellants therefore applied for a stay of the costs
judgment pending appeal. A Court of Queen’s Bench chambers judge heard and dismissed the
appellants’ application. As a Court of Appeal judge in chambers, I heard de novo and dismissed
a similar application: [2001] A.J. No. 1538, online: Q.L. (A.J.); 2001 ABCA 300.
[1]
The appellants apply for leave to appeal my decision to a panel of three Court of Appeal
judges. They also challenge the constitutionality of the leave requirement, arguing that it offends
s. 7 of the Canadian Charter of Rights and Freedoms and the principles of fundamental justice.
LEAVE TO APPEAL
[2]
The right to appeal a Queen’s Bench judgment in a civil suit is virtually unrestricted in
Alberta, provided the amount in dispute exceeds $1000 (Alberta Rules of Court, A. R. 390/68, R.
505(1); 505(4)). Those appeals are heard by a panel of three Court of Appeal judges. But after an
appeal is filed, all manner of procedural, timing and other issues may materialize, giving rise to a
variety of interlocutory, and occasionally final, appeal motions. Some of these motions, such as
applications for intervener status and to admit fresh evidence, are heard by three Court of Appeal
judges. But the vast majority of appeal motions are heard by one Court of Appeal judge in
chambers (R. 516).
[3]
Applications to stay the execution of a trial judgment are a special breed of appeal
motion. The Rules permit them to be heard first by a Queen’s Bench judge (R. 508(1)), then to
be heard de novo by a Court of Appeal judge (R. 508(3)), subject to some exceptions. In the
ordinary case, an applicant automatically has two independent chances to obtain a stay.
[4]
All appeal motions heard by a single Court of Appeal judge, including stay decisions,
may, with leave, be appealed to a panel of three Court of Appeal judges. Rule 505(6) provides:
No judgment given or order made by one justice of appeal shall be subject to any
appeal, except by leave of the justice giving the judgment or making the order.
This provision, which applies to all parties in appellate proceedings, does not deny an appeal
outright, but makes the right to appeal subject to the exercise of judicial discretion. There is no
appeal from a judge’s refusal to grant leave under R. 505(6): R. v. Johnson (2001), 281 A.R.
368 at 370 (C.A.).

2002 ABCA 112 (CanLII)

REASONS FOR DECISION OF THE HONOURABLE MADAM JUSTICE FRUMAN

[5]
The appellants argue for an unlimited right to appeal the stay decision. They allege that
the leave requirement in R. 505(6) is unconstitutional because it breaches their “right to life,
liberty and security of the person and the right not to be deprived thereof except in accordance
with the principles of fundamental justice” under s. 7 of the Charter.
[6]
A constitutional challenge to legislation must be brought in a court that has jurisdiction to
decide it. In this province, the Court of Queen’s Bench has that inherent jurisdiction; a single
Court of Appeal judge hearing a R. 505(6) leave application does not. Moreover, a challenge to
the constitutionality of legislation requires notice to the Attorney-General under s. 24(1) of the
Judicature Act, R.S.A. 2000, c. J-2. A proper factual foundation must exist: Danson v. A-G Ont.,
[1990] 2 S.C.R. 1086 at 1099. The appellants’ constitutional challenge meets none of the
procedural or jurisdictional requirements. Even if I agreed with them, I do not have jurisdiction
to declare R. 505(6) unconstitutional. However, their arguments have little merit, and I will
address them.
[7]
I make two preliminary observations. First, appeal courts have no inherent jurisdiction to
hear appeals because appeal rights are created by statute. In Kourtessis v. M. N. R., [1993] 2
S.C.R. 53 at 69, La Forest J. observed that “[a]ppeals to appellate courts [...] have become so
established and routine that there is a wide spread expectation that there must be some way to
appeal the decision [...]. But it remains true that there is no right of appeal on any matter unless
provided by the relevant legislature.”
[8]
Second, it has already been decided that there is no constitutionally guaranteed right of
appeal: R. v. Robinson (1989), 63 D.L.R. (4th) 289 at 295, 299 (Alta. C.A.); Huynh v. Canada
(1996), 134 D.L.R. (4th) 612 at 617 (F.C.A.); leave to appeal to S.C.C. refused, [1996] S.C.C.A.
No. 311. Because “the principles of fundamental justice do not mandate endless hearings and
appeals at every stage of the process” it is permissible and constitutional for governments to
deny rights of appeal: Canada (Secretary of State) v. Luitjens (1992), 142 N.R. 173 at 176
(F.C.A.); leave to appeal to S.C.C. refused, [1992] S.C.C.A. No. 253. For example, the Criminal
Code, which governs the conduct of criminal matters, does not permit appeals from interlocutory
matters, including appeals from preliminary constitutional rulings. The Supreme Court of
Canada upheld the constitutionality of this denial: R. v. Meltzer, [1989] 1 S.C.R. 1764. If the
legislature is permitted to deny an appeal, it can certainly attach a leave requirement to an appeal
motion without offending the Charter.
[9]
Because the provision of a right to appeal is not a requirement of fundamental justice,
imposing conditions on a right of appeal will only violate s. 7 of the Charter if it can be shown
that
1. The result of the appeal may, by itself, place the appellants’ s. 7 rights in
jeopardy; and

2002 ABCA 112 (CanLII)
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[10] The appellants contend that the denial of an appeal of the stay decision to a panel of three
judges will jeopardize their ability to appeal the trial judgment because they do not have
sufficient funds to both pay the costs awarded against them and pursue the appeal. They argue
that this is a denial of their Charter rights.
[11] A further appeal of the appellants’ stay application would provide an opportunity for
scrutiny by a different set of judicial eyes, but is neither an assurance of superior justice nor a
guarantee of success. Having an unconditional right to appeal, therefore, does not ensure that the
appellants will be able to pursue their appeal of the trial judgment. I surmise that the appellant’s
real objection is not to R. 505(6), which limits their right to appeal, but to R. 508, which creates
the presumption in Alberta that successful litigants are entitled to enjoy the fruits of the
litigation, even though the judgment is under appeal. The appellants’ Charter argument seems to
be based on the proposition that the right to fully litigate a civil damages action to the stage of
the last possible appeal, without being required to pay any costs along the way, is
constitutionally protected.
[12] But the Charter does not concern itself with economic rights. See Reference re Public
Service Employee Relations Act (Alberta), [1987] 1 S.C.R. 313 at 412 per McIntyre J.;
Reference re Sections 193 and 195.1(1)(c) of the Criminal Code (1990), 56 C.C.C. (3d) 65 at
77 (S.C.C.) In a number of cases, courts have considered the constitutionality of legislation that
prohibits a damages action, restricts the ability to sue the government, or limits a defendant’s
liability, and have decided “that the right to bring an action for damages for personal injury is an
economic right, proprietary in nature, and hence excluded from the Charter’s protection”: Budge
v. Alberta (Workers Compensation) (1991), 77 D.L.R. (4th) 361 at 367 (C.A.) (citations
omitted). See also Medwid v. Ontario (1988), 48 D.L.R. (4th) 272 (H.C.J.); Dywidag Systems
International, Canada Ltd. v. Zutphen Brothers Construction Ltd. (1987), 35 D.L.R. (4th) 433
(N.S.C.A.); Mirhadizadeh v. Ontario (1986), 57 O.R. (2d) 441 (H.C.J.). In Whitbread v. Walley
(1988), 51 D.L.R. (4th) 509 at 521 (B.C.C.A.); aff’d (1990), 77 D.L.R. (4th) 25 (S.C.C.),
McLachlin J.A. noted that a person who was barred by legislation from raising a claim might
argue “that the resultant financial loss has affected his liberty and security of person because
without money he cannot go where he wants to go, pursue the activities he wishes to pursue, or
provide adequately for his future.” She concluded that s. 7 of the Charter does not support this
interpretation.
[13] Rule 508 does not go so far as to proscribe a damages action or prohibit an appeal. It
merely operates to shift some of the financial risks of the litigation after an unsuccessful trial
adjudication. Here, for example, the appellants pursued a damages action against the
respondents. Until the time of the trial judgment, each side bore its own costs. But once the
respondents were successful at trial they were entitled to be reimbursed for their trial costs. A
stay was refused, in part because the risk the appellants will be unable to pay the costs if they
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2. Such conditions are contrary to the principles of fundamental justice under s.
15 of the Charter. (Huynh, supra at 620.)

lose on appeal exceeds the risk the respondents will be unable to repay the costs if the appellants
win. Had the shoe been on the other foot and the respondents lost at trial, they would now be
required to pay the appellants’ costs and the amount of any damages awarded, and would have to
meet the same test to obtain a stay.
[14] Requiring the losing party in a civil action to pay costs after an unfavourable trial
adjudication is a pure economic right that results from a careful balancing of risks. A losing
party in a private damages action has no constitutionally guaranteed right to pursue an appeal by
forcing the winning party to assume the financial risks of the ongoing litigation. Neither the
obligation to pay costs nor the requirement to seek leave to appeal jeopardize the appellants’
rights to life, liberty or security of the person under s. 7 of the Charter.
[15] There are sound policy reasons for imposing constraints on appeals from appeal motions.
These are days of scarce judicial resources. Courts are trying to streamline the justice process in
an attempt to use government-funded resources more effectively and responsibly. Endless
appeals increase the time and expense of litigation and unnecessary appeals waste court
resources. This phenomenon is neither new nor unique to Canada. As early as 1891, Lord
Halsbury L.C. pointed out that leave to appeal is required “as a check to unnecessary and
frivolous appeals”: Lane v. Esdaile, [1891] A.C. 210 at 212 (H.L.). Appeal courts in countries
like France, which traditionally have broad appeal rights, now find themselves overwhelmed
with cases: M. Jamal & H. Glenn, “Selective Legality: The Common Law Jurisdictional Appeal”
(1994) 73 Can. Bar Rev. 142 at 142. California appellate courts face a “crisis of volume”,
prompting a recommendation for an alternate form of appellate review to permit the courts to
resolve obviously nonmeritorious appeals in a summary fashion: Justice W. Rylaarsdam, “The
Crisis of Volume in California’s Appellate Courts: A Reaction to Justice in the Balance 2020
and a Proposal to Reduce the Number of Nonmeritorious Appeals”, (1998) 32 Loy. L.A.L. Rev.
63.
[16] Rule 505(6) imposes a mild form of gatekeeping, designed to deploy judicial resources
when they are needed to address serious issues and end the costly appeal motion cycle when they
are not. This is achieved most efficiently by having the judge who heard the appeal motion
consider the leave application, “because of that judge’s familiarity with the evidence, the issues
and the need for further review”: Pugh v. Schepanovich (1993), 159 A.R. 397 at 400 (Q.B.).
Judges have the necessary skills to determine whether a matter they have considered raises an
important issue that merits scrutiny by three other judges.
[17] But the appellants, relying on Prefontaine v. Canada (M.N.R.), [2001] A.J. No. 1444
(C.A.), online: Q.L. (A.J.); 2001 ABCA 288, take issue with the requirement in R. 505(6) that
the judge who heard the appeal motion should also decide whether to grant leave.
[18] In Prefontaine, the applicants’ appeal of a master’s order was struck from the general
appeal list by a single Court of Appeal judge in chambers. The applicants then filed an
application under R. 505(6) for leave to appeal that decision to a panel of three Court of Appeal
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[...] R. 505(6) places the Appellants’ s.7 rights in jeopardy and offends the
principles of fundamental justice. Notwithstanding the presumption of neutrality
and the significance of the oath of office taken by judges, a reasonable person
properly informed would apprehend bias on the part of the judge called upon to
decide whether his judgment should be appealed. (Para. 7.)
[19] This decision is troubling from a jurisdictional perspective. As I have already noted, a
constitutional challenge to legislation must be brought before a judge who has jurisdiction to
decide it, and certain procedural requirements must be met. A challenge to legislation that is
based on a violation of the rules of natural justice is also a constitutional challenge because s. 7
of the Charter “constitutionally enshrines principles of natural justice and procedural fairness”:
R. v. Langevin (1984), 8 D.L.R. (4th) 485 at 503-04.
[20] The Alberta Court of Appeal is a statutory court. Unlike the Court of Queen’s Bench, it
has no inherent jurisdiction to decide whether legislation is unconstitutional. The powers of one
Court of Appeal judge in chambers are carefully delineated in the Rules of Court. A Court of
Appeal judge hearing an application under R. 505(6) has authority to do things incidental to a
leave application, such as define the test for leave, consider the merits of the leave application,
grant leave to appeal the appeal motion, deny leave, or perhaps recuse himself. But a single
Court of Appeal judge in chambers does not have authority to pronounce R. 505(6), or any other
legislation, unconstitutional or contrary to the principles of fundamental justice. That prerogative
belongs to a judge of the Court of Queen’s Bench in a properly constituted legal proceeding. A
trial decision on constitutionality can later be appealed to the Court of Appeal. See, for example,
Huynh, supra.
[21] I therefore conclude that even if I agreed with the appellants’ arguments, I do not have
jurisdiction to declare R. 505(6) to be contrary to the principles of fundamental justice. As it
happens, I do not agree and will comment.
[22] The general test for bias is “what [...] an informed person, viewing the matter realistically
and practically -- and having thought the matter through” would conclude: Ruffo v. Conseil de
la magistrature, [1995] 4 S.C.R. 267 at 298-99, quoting from Committee for Justice and Liberty
v. Canada (National Energy Board), [1978] 1 S.C.R. 369 at 394. This court has already
dismissed the notion that judicial continuity gives rise to an apprehension of bias or that losing a
motion before a judge entitles a litigant to forever after be free of that judge, whether in other
law suits, later motions in the same suit, or motions to rehear or reconsider previous rulings:
Broda v. Broda (2001), 286 A.R. 120 at 123.
[23] The appellants’ bias argument was specifically addressed and dismissed in Huynh,
supra. Huynh, an immigrant from Viet Nam, claimed refugee status in Canada. A panel found no
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judges. The Court of Appeal judge who struck the order decided that the motion for leave to
appeal must be heard by another judge. He stated:

credible basis for his claim and denied him status. The Federal Court Trial Division reviewed the
decision and agreed. In order to appeal to the Federal Court of Appeal, s. 83 of the Immigration
Act, R.S.C. 1985, c. I-2, required that Huynh seek leave from the court granting the order and
that the court certify that “a serious question of general importance [was] ... involved.” The
lower court refused to grant leave. In a separate proceeding, Huynh challenged the
constitutionality of s. 83. He argued that it violated the principles of natural justice because the
trial judge alone would decide whether his own judgment should be appealed, allowing him to sit
in appeal of his own decision. The Court rejected that argument at 625-26:
The section does not allow a judge to sit in appeal of himself; it does not even ask
him to decide whether or not his judgment should be reviewed. The appellant’s
argument is based on the premise that a judge to whom a request for certification
is made will deliberately breach his oath of office and answer a question which
has not been put to him. The inquiry which s. 83 mandates the judge to make is
not, as the appellant misleadingly suggests, “should my judgment be appealed?”
Rather, it is “does this case raise a serious issue of general importance?” That is
an entirely different question and one which experience would seem to indicate
judges of the Trial Division have no difficulty answering in the affirmative in
appropriate cases.
[24] The Court of Appeal judge who decided Prefontaine, supra agreed with Huynh, supra.
However, he appears to have concluded that R. 505(6) offends the principles of fundamental
justice because, unlike s. 83 of the Immigration Act, which requires a judge to consider “does
this case raise a serious issue of general importance,” the Alberta provision does not stipulate a
specific test for leave, permitting a judge to ponder “should my judgment be appealed”: at para.
7.
[25] Rule 505(6) would only lead to a reasonable apprehension of bias if the absence of a
stipulated test for leave meant that no test is to be applied, permitting a judge to deny an appeal
on any whim, including a selfish desire to protect his own judgment. A more compelling
interpretation is that a judge will exercise his discretion in a judicial manner and in accordance
with the principles of fundamental justice, by reading in and applying a constitutionally
acceptable test.
[26] It is not unusual for legislation that is capable of several meanings, one of which offends
the Charter, to be the subject of a constitutional challenge. In R. v. Nova Scotia Pharmaceutical
Society, [1992] 2 S.C.R. 606 at 660, the court reminded judges “that if there are two possible
interpretations of a statutory provision, one of which embodies the Charter values and the other
does not, that which embodies the Charter values should be adopted.” In Slaight
Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038 at 1078, the court dealt specifically
with legislation that confers an imprecise discretion upon a decision maker, indicating that such
legislation “must [...] be interpreted as not allowing the Charter rights to be infringed.” Faced
with a choice between an ability to apply a law in a constitutional way and an unconstitutional
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[27] There is no shortage of statutory provisions that confer the same type of “imprecise
discretion” as R. 505(6) – requiring a judge to grant leave to appeal from his own order, but
providing no guidance about the test to be applied. Like R. 505(6), they apply to both
interlocutory and final orders. For example, s. 29(2)(b) of the Judicature Act, R.S.A. 2000, c. J-2
prohibits an appeal from the judgment, order or decision of a judge given special statutory
jurisdiction unless “special leave is granted by the judge or by a judge of the Court.” Typically,
orders made with the consent of the parties or orders as to costs are subject to appeal “by leave
of the judge giving the judgment or making the order” with no further clarification of the test for
leave: R. 505(3). Similar provisions are found in Saskatchewan Queen’s Bench Act, 1998, S.S.
1998, c. Q-1.01, s. 38; Manitoba Court of Queen’s Bench Act, S.M. 1988, c. C280, s. 90(1);
Nova Scotia Judicature Act, R.S.N.S. 1989, c. 240, s. 39; Prince Edward Island Supreme Court
Act, R.S.P.E.I. 1988, c. S-10, s. 55; and New Brunswick Judicature Act, R.S.N.B. 1973, c. J-2, s.
8(3.1). In the federal sphere, the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36
prohibits an appeal “without leave of the judge appealed from (or of the court) [...]”, but does not
stipulate the test to be applied (s. 13).
[28] Instead of declaring such provisions unconstitutional and asking another judge to
consider the leave application, judges have read in and applied tests that respect the principles of
fundamental justice. For example, faced with an unspecified test for granting leave on consent
and costs orders, Alberta judges have decided that leave should be restricted to appeals involving
an issue of law and a consideration whether the judge exercised his discretion judicially. See
Berube v. Bobier (1999), 236 A.R. 119 at 122 (Q.B.); Director of the Parentage and
Maintenance Act (Alta.) v. B.C. (1993), 143 A.R. 181 at 183-185 (Q.B.). Dealing with an
undefined test under s. 13 of Companies’ Creditors Arrangement Act, supra Alberta courts have
required the applicant to show "serious and arguable grounds that are of real and significant
interest to the parties": Re Multitech Warehouse Direct (1995), 32 Alta. L.R. (3d) 62 at 63
(C.A.); Luscar Ltd. v. Smoky River Coal Ltd., [1999] A.J. No. 185 at para. 22 (C.A.).
[29] In Prefontaine, supra at para. 7, the judge noted that “when the Legislature chooses to
provide a mechanism for appeal, that mechanism, in my opinion, must function in a manner that
respects the principles of natural justice.” Referring the matter to another judge only partially
resolves the problem, because the other judge must still read in an appropriate test to avoid being
accused of exercising his discretion in an arbitrary and improper manner. With great respect, the
better way to honour the legislature’s chosen procedure is to do what countless other judges have
done in similar circumstances: consider a leave application from one’s own order, applying a
carefully selected constitutional test for leave that does not offend the rules of natural justice.
[30] The judge in Prefontaine, supra at para. 7, also suggested that R. 505(6) does not accord
with the “substance and spirit” of s. 11 of the Court of Appeal Act, R.S.A. 2000, c. C-30, which
contains the admonition that “no judge ...who pronounced or made the judgment...may sit as one
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one, courts are directed to choose the constitutional route in order to respect the legislature’s
intention.

of the judges hearing the matter.” That section would preclude the Court of Appeal judge who
heard the original appeal motion from sitting as a member of the panel rehearing the same
matter. But an application for leave to appeal is not a rehearing. In granting leave under R.
505(6), a judge decides if the matter raises a serious issue. If leave is granted under that Rule,
three other judges rehear and decide the merits of the appeal.
[31] I therefore respectfully disagree with the conclusion in Prefontaine, supra that R. 505(6)
offends the principles of fundamental justice and that a leave application must be heard by
another judge. I conclude that I can decide the leave application, and now consider the
appropriate test to be used to determine whether leave to appeal should be granted.
THE TEST FOR LEAVE TO APPEAL
[32] The appellants submit that leave to appeal under R. 505(6) should be granted for a
serious question of general importance. The respondents have provided many similarly worded
suggestions, but do not take issue with the appellants’ choice. Although some of the tests
proposed by the respondents may be less stringent, it makes no difference in this case because
the appellants would fail to meet any of the established tests for leave to appeal.
[33] A serious question involves an appeal that is not frivolous, but has a reasonable chance of
success. A question of general importance involves a matter of policy, principle or law that
might have precedential value. It requires more than a disagreement with a factual interpretation
or quarrel with an exercise of discretion. In order for any issue to be elevated to one of serious
importance it must be “a broad question which transcends the interests of the immediate parties”:
Illanko v. Canada (Solicitor General) (1995), 27 Imm. L.R. (2d) 106 at 109 (F.C.T.D.).
SHOULD LEAVE TO APPEAL BE GRANTED?
[34] The appellants’ must show that the denial of their application for a stay of the costs
judgment raises a serious question of general importance.
[35] When I evaluated the appellants’ stay application, I considered two possible tests. The
first, known as the “special need” test, requires an appellant to prove a special need for a stay
“usually by showing that if the judgment were paid, the respondent would have trouble repaying
it”: Vysek, A.J. No. 1538, at para. 6 quoting from Jager Industries v. Leduc No. 25 (County)
(1997), 206 A.R. 303 at 305 (C.A.). The second test, known as the “tripartite test” requires an
appellant to establish that 1) there is a prima facie or serious triable issue; 2) the applicant will
suffer irreparable harm if the stay is not granted; and 3) the balance of convenience favours a
stay: Vysek, supra at para. 7, citing Manitoba (A.G.) v. Metropolitan Stores (M.T.S. ) Ltd.,
[1987] 1 S.C.R. 110.
[36] I selected the tripartite test because it incorporates the “special need” test, but invites a
more careful scrutiny. I considered the extensive written material filed in support of the
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appellants’ application and their oral argument, and concluded that they failed to satisfy any of
the branches of the tripartite test. As all three arms must be established to qualify for a stay, I
denied the appellants’ motion.
[37] In this leave application, the appellants do not take issue with the legal test for a stay that
was applied. They now allude to additional evidence, suggest new arguments, and reargue
certain aspects of their case to bolster the strength of their appeal. But even if the appellants were
able to establish a prima facie or serious triable issue under the first arm of the tripartite test, the
other two arms remain unsatisfied. Most notably, they have failed to establish that the
respondents would be unable to repay the costs award should the appellants’ appeal be
successful, or that the appellants have any reasonable prospect of paying the costs if their appeal
is unsuccessful.
[38] The appellants disagree with my exercise of discretion, but have failed to show that the
denial of their application to stay the costs judgment raises a serious question of general
importance. The appellants’ application for leave to appeal the stay decision is denied.

RULING ON WRITTEN SUBMISSIONS
REASONS FILED at CALGARY, Alberta,
this 3rd day of May, 2002
______________________________
FRUMAN J.A.
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Date: 20070328
Docket: 0601-0130-AC
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Oswald Duncan MacLeod
Appellant (Plaintiff)
- and Alternative Recoveries, Joseph R. Zamuda, Shauna Traub, R.L. Traub,
Paul Kenny and Jocelyn Hill
Respondents (Defendants)

_______________________________________________________
Oral Reasons for Decision of
The Honourable Madam Justice Carole Conrad
(In Chambers)
_______________________________________________________

Application for Advice and Directions

2007 ABCA 105 (CanLII)

Citation: MacLeod v. Alternative Recoveries, 2007 ABCA 105

Oral Reasons for Decision of
The Honourable Madam Justice Carole Conrad
(In Chambers)
_______________________________________________________
[1]
Mr. MacLeod asks me to reconsider my earlier decision which denied leave to appeal my
order for security for costs to a full panel of this court.
[2]
I understand that Mr. MacLeod challenges Rule 505(6) of the Alberta Rules of Court, which
stipulates that leave to appeal from an order of a single judge to a full panel can only be granted by
the judge who gave the original order. He argues that such a judge is unable to hear that application
because of an apprehension of bias and the potential breach of his section 7 rights.
[3]
While I appreciate that argument, in my view there is no authority for a single judge in
chambers to pronounce that Rule 505(6) is unconstitutional, or contrary to the principles of
fundamental justice, see: Liu v. Tangirala, 2005 ABCA 243, 371 A.R. 71 at para. 8.
[4]
I heard Mr. MacLeod’s application to appeal my order for security for costs to a full panel
of this court, and denied leave on the merits. Mr. MacLeod sought leave to appeal that order to the
Supreme Court of Canada. He now asks me to reconsider my earlier decision on the basis that, upon
filing a motion for leave to appeal to the Supreme Court of Canada, he was advised by the registry
that he had further remedies before this court.
[5]
In my view it is not open to me to reconsider my decision. I am of the view that my earlier
order denying leave is a final order. In order for the Supreme Court of Canada to have the full
picture of what occurred with respect to these applications, I recommend that Mr. MacLeod file with
the Supreme Court of Canada my earlier order granting security for costs, my order denying leave
to appeal that order to a full panel of the court, and Justice Paperny’s order denying a stay of
proceedings. These orders, together, constitute a final order of this court and it is my view, that Mr.
MacLeod has no further access to this court on these matters.
[6]

As a result, leave to reconsider is denied.

[7]
I hope these comments will help clarify your position before this court for the purposes of
your motion for leave to appeal to the Supreme Court of Canada.

Application heard on March 22, 2007
Reasons filed at Calgary, Alberta
this 28th day of March, 2007
Conrad J.A.
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O.D. MacLeod
On His Own Behalf
L.G. Morris, Agent for Mr. Loots
for the Respondents
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The Honourable Madam Justice Marina Paperny
The Honourable Mr. Justice Keith Ritter
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The Honourable Mr. Justice T.F. McMahon
Dated the 14th day of April, 2009
(2009 ABQB 231, Docket: 9901-15362)

2010 ABCA 202 (CanLII)

Citation: Roman Catholic Diocese of Calgary v. Canada (Attorney General), 2010 ABCA 202

_______________________________________________________

Paperny J.A. (for the Court):
[1]
This appeal arises out of class action litigation brought on behalf of former residents in
Indian Residential Schools in Alberta.
[2]
In May 2006, a global settlement was reached. The appellant did not participate in the
settlement. After the settlement was approved by the courts in nine jurisdictions, the appellant
sought its costs for defending the third party claims filed by Canada, pursuant to r. 601 of the
Alberta Rules of Court.
[3]
The case management judge who had been handling the action denied the appellant’s
application for costs: 2009 ABQB 29. The appellant sought leave to appeal the costs decision under
r. 505(3), which requires that leave be obtained from the court that made the costs order. The case
management judge denied the application for leave: 2009 ABQB 231.
[4]
The appellant now seeks to appeal the decision denying leave and, if it is successful on that
appeal, asks this court to grant leave to appeal the costs decision and then hear the appeal from the
costs decision.
Appeal from the decision denying leave
[5]
Pursuant to r. 505, there is no further appeal to this court of a decision denying leave to
appeal a costs order, absent a jurisdictional error. The appellant has raised two issues of bias: the
first is an allegation of real or apprehended bias on the part of the case management judge in his
decision on costs and on the leave application; the second is an allegation of institutional bias
resulting from the Court of Queen’s Bench practice under r. 505(3) requiring applicants to seek
leave to appeal from the judge who made the costs decision. The appellant argues that, because of
the real or apprehended bias, the decision denying leave is void. It asks this court to reconsider the
question.
[6]
In our view, neither bias argument has merit. There is nothing on the record to support an
apprehension of bias on the part of the case management judge. The test for bias is “what would an
informed person, viewing the matter realistically and practically – and having thought the matter
through – conclude”: Wewaykum Indian Band v. Canada, 2003 SCC 45, [2003] 2 S.C.R. 259 at
para. 60, quoting from the Committee for Justice and Liberty v. National Energy Board, [1978] 1
S.C.R. 369. The test is purposefully difficult to satisfy. There is a presumption that judges will carry
out their oath of office, and the threshold for a finding of real or perceived bias is accordingly high:
R. v. S.(R.D.), [1997] 3 S.C.R. 484 at paras. 113 and 117.
[7]

That threshold has not been met here. The appellant takes issue with statements made by the
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Memorandum of Judgment
Delivered from the Bench
_______________________________________________________

case management judge in his reasons on the costs decision which, it says, demonstrate a
disagreement with the appellant’s decision not to participate in the global settlement. When one
reads that decision in its entirety, we are of the view that the case management judge was
considering the background of the litigation and the positions of the parties, with which he was
intimately familiar, and which he is entitled to consider when asked to exercise his discretion to
award costs. It does not demonstrate bias, real or apprehended.
[8]
Nor do the reasons of the case management judge on the leave application demonstrate bias.
In those reasons, the case management judge stated and applied the established test for leave to
appeal a costs decision.
[9]
The appellant also argues that the practice in the Court of Queen’s Bench under r. 505(3)
gives rise to institutional bias. That rule limits the right to appeal costs decisions to this court in the
following terms:
(3) No judgment given or order made...as to costs only shall be subject to any
appeal, except by leave of the court giving the judgment or making the order.
[10] In practice, applicants must bring their application for leave before the judge who made the
costs order, as was done in this case. The appellant now submits that this practice results in
institutional bias, rendering the decision to deny leave void. We reject that proposition.
[11] As was noted by Fruman J.A. in Vysek v. Nova Gas International Ltd., 2002 ABCA 112 at
para.17 commenting on a similar leave requirement in r. 505(6):
Rule 505(6) imposes a mild form of gatekeeping, designed to deploy
judicial resources when they are needed to address serious issues and
end the costly appeal motion cycle when they are not. This is
achieved most effectively by having the judge who heard the appeal
motion consider the leave application, ‘because of that judge’s
familiarity with the evidence, the issues and the need for further
review.
[12] In that same case, at para. 26, Fruman J.A. rejected the argument that a reasonable
apprehension of bias arises from the application of r. 505(6). She stated:
Rule 505(6) would only lead to a reasonable apprehension of bias if the
absence of a stipulated test for leave meant that no test is to be applied,
permitting a judge to deny an appeal on any whim, including a selfish desire
to protect its own judgment. A more compelling interpretation is that a judge
will exercise his discretion in a judicial manner and in accordance with the
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principles of fundamental justice, by reading in and applying a
constitutionally acceptable test.

[13] This interpretation of r. 505(6) is the only tenable one and accords with the presumption of
judicial impartiality referred to in [6]. It applies equally to the provisions of r. 505(3). The impugned
leave requirements do not, without more, give rise to institutional bias, actual bias, or reasonable
apprehension thereof.
[14] In this case, the four-part objective test for leave to appeal a decision on costs is wellestablished: see Huang v. Drinkwater, 2005 ABQB 272. It was cited and applied by the case
management judge in considering the leave application here. He did not decide the leave application
on a whim, nor should it be assumed that any justice of the Court of Queen’s Bench would do so.
[15] In our view the appellant’s allegations of bias, either personal or institutional, cannot be
sustained. The case management judge had jurisdiction to decide the leave application and his
decision denying leave is final.
[16] The appeal from the leave application is therefore dismissed. There is no provision for a
further application to this court for leave to appeal.
Appeal heard on June 3, 2010
Memorandum filed at Calgary, Alberta
this 25th day of June, 2010

Paperny J.A.
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John F. Cordeau and G. Vlavianos
for the Appellant
John E. Fulcher and D.K. McCarthy
for the Respondent
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Citation: Lokuli v Superior General Partner Inc, 2019 ABCA 446

Reasons for Decision of
The Honourable Madam Justice Michelle Crighton
_______________________________________________________
[1]
On June 7, 2019 I dismissed the applicant’s application to restore his appeal on grounds he
had not demonstrated due diligence in prosecuting his appeal or provided supportable reasons for
failing to meet the filing deadlines. I also stated that even if I had been inclined to restore his
appeal, because the appeal lacked merit, it would not be in the best interests of justice to restore it:
Bofaya Lakuli v Superior General Partner Inc, 2019 ABCA 232 at para 6, [2019] AJ No 747. He
now applies for permission pursuant to R. 14.5(2)(a) of the Alberta Rules of Court, AR 124/2010
to appeal that decision to a full panel of this Court.
[2]
To succeed with such an application the applicant must satisfy me that there are bona fide
reasons for a full panel of the Court to review the order under appeal. Review may be justified
where the decision:
a) raises a question of general importance which on its own deserves panel review;
b) rests on a reviewable and material issue of law worthy of panel review;
c) involves an unreasonable exercise of discretion which had a meaningful effect on the
outcome of the decision and the outcome is worthy of panel review; or
d) rests on a palpable and overriding error of important facts affecting the order made and
the order is worthy of panel review.
Stanfield v Low, 2019 ABCA 219 at paras 4-5, [2019] AJ No 728.
[3]
Permission to appeal is granted in limited circumstances and rarely where the decision
appealed from is discretionary, particularly where timing or logistics are at issue: Carbone v
Whidden, 2015 ABCA 177 at para 30, [2015] AJ No 557 (QL). Review is not justified where the
applicant repeats his initial submissions or re-argues the interpretation of the record in pursuit of a
different result: Stanfield at paras 5.
[4]
An abbreviated summary of the background facts is set out in the respondents
Memorandum and I repeat it here:
a) On April 5, 2018, Master Birkett granted an order in favour of the applicant for
$570.00, but awarded costs to the respondent of $4,000.00. The amounts were
allowed to be set off with the net result being that the applicant was required to
pay $3,430.00 to the respondent. Those costs have not been paid;
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b) The applicant did not appeal Master Birkett’s Order in time. On May 16, 2018
Justice E.F. Macklin dismissed the applicant’s application to extend the time to
appeal Master Birkett’s Order. Justice Macklin awarded $500.00 in costs
against the applicant and those costs have not been paid;
c) The applicant filed a Notice of Appeal of Justice Macklin’s Order to the Court
of Appeal on May 28, 2018; and
d) The applicant filed the Appeal Record on September 27, 2018. The applicant’s
Factum was due to be filed and served on November 27, 2018. It was not filed
on time. Instead, the applicant filed a request for extension for filing his factum
on November 27, 2018. That request was denied on November 28, 2018. A
Certificate striking the appeal was filed on November 30, 2018.
[5]
The deadline for filing, serving, and having an Order granted to restore the appeal was May
30, 2018. The appellant did not take any steps to restore between November 30, 2018 and May 20,
2019.
[6]
On May 21, 2019, the applicant filed an application to restore the appeal returnable on June
4, 2019. This was not within the timeline required under Rule 14.65(3). A certificate stating that
the appeal was deemed to be abandoned was issued on May 31, 2019.
[7]
On June 4, 2019, and June 6, 2019, I heard the application to restore the appeal, and on
June 7, 2019 I issued written Reasons for Judgment dismissing the applicant’s application to
restore the appeal.
[8]
On June 17, 2019, the applicant filed an application for permission to appeal my Order. At
some point, he also sought permission to make his oral submissions in French and to refile his
written materials in French. I permitted him to make his oral submissions in French but dismissed
his application to refile his English materials in French.
[9]
According to the respondent’s Affidavit of Service, notwithstanding the applicant filed his
application on June 17, 2019, he did not serve it on the respondent until August 8, 2019 thereby
missing the timeline within which to file and serve the application. Further, the applicant served
the respondent at its old address for service notwithstanding being served with the respondent’s
filed Notice of Change of Representation on July 4, 2019. He received that Notice of Change on
July 5, 2019.
[10] My Judgment was filed on August 12, 2019 and it was served on the applicant on August
13, 2019.
[11]

The total costs owing to the respondent, not including disbursements is $4,680.00.
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[13] In addition to the grounds raised in his written material, the applicant, in oral submissions,
argued that because his earlier submissions were in English, he was not able to properly explain
the nature of his claim. He submitted, in French, that the respondent had abused the foreign worker
program in such a manner that it amounted to slavery, that the respondent had not paid him what he
was owed under his contract and that he was fired because he was hurt on the job. These arguments
duplicate the arguments the applicant advanced in English when he applied to restore his appeal.
[14] The applicant also argued in his oral submissions that because English is not his first
language, he was not able to properly advance his arguments. The respondent advised the Court
that the applicant filed his statement of claim and swore several affidavits in English. In addition,
he conducted questioning and made submissions in three separate courts all in English and he did
not raise a language issue until he applied to restore his appeal.
[15] As I stated in my earlier Reasons, the appeal the applicant sought to restore arose from his
failure to meet Court of Queen’s Bench Rules governing the filing of that appeal: paragraph 1. It is
obvious the applicant was displeased with that result, but I am unable to discern any material
differences between the arguments advanced on June 7, 2019 and those he advances on this
application that would support a different result.
[16] The applicant argues I erred in law but does not state what that error was. I applied the
correct test to applications of this nature and the application failed on both procedural and
meritorious grounds. The applicant’s employment contract was for a period of one year. He was
injured on the job during the currency of his agreement and after receiving workers’ compensation
payments he returned to work. At the end of the one-year period, the respondent did not renew his
contract. As required under the agreement, the respondent provided him with a plane ticket home
that the applicant exchanged for cash. There are no issues of general importance arising from this
set of circumstances. There is no new information on the record that is now before me that would
be worthy of review by a panel of this court.
[17] Moreover, the applicant has been repeatedly and consistently recalcitrant with filing
deadlines at all three levels of Court and he has neither paid the outstanding costs nor sought a stay.
There is nothing in his supporting affidavit that would suggest he intends to pay those costs now or
on some future date.
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[12] I have considered the applicant’s oral and written submissions and I am not satisfied he has
met the requirements of Rule 14.5.
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[18] For those reasons, the application is dismissed with costs against the respondent in the
amount of $750.00.

Application heard on November 19, 2019
Reasons filed at Edmonton, Alberta
this 21st day of November, 2019

Crighton J.A.
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Appellant Nidens Bofaya Lokuli, in Person via Telephone Conference
S.L. Owens
for the Respondent
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In the Court of Appeal of Alberta

Reasons for Decision of
The Honourable Madam Justice Barbara Lea Veldhuis
_______________________________________________________
[1]
This is an application by JH Drilling Inc for leave to appeal the decision of a single justice
of this court which granted leave to reargue the original leave to appeal application.
[2]

The procedural history is as follows:
October 4, 2013

JH Drilling applied for leave to appeal a decision of the
Natural Resources Conservation Board denying it standing
to intervene in an application for regulatory approval by
Parsons Creek Aggregates

April 10, 2014

Application heard by a single justice (Berger JA) and
decision reserved

April 15, 2014

Leave to appeal granted: JH Drilling Inc v Alberta (Natural
Resources Conservation Board), 2014 ABCA 134

April 22, 2014

Parsons Creek sought leave to reargue before the same
justice

June 19, 2014

Application for leave to reargue heard (Berger JA) and
decision reserved

July 4, 2014

Leave to reargue granted and the previous order granting
leave to appeal set aside, with the direction that another
Court of Appeal justice hear the leave to appeal application
anew: JH Drilling Inc v Parsons Creek Aggregates, 2014
ABCA 223

[3]
JH Drilling now seeks leave to appeal the July 4 decision granting leave to reargue and
setting aside the original leave to appeal decision. JH Drilling advances its application under old
Rule 505(6), which provides:
No judgment given or order made by one justice of appeal shall be subject
to any appeal, except by leave of the justice giving the judgment or making
the order.
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[4]

The equivalent rule in the new Rules of Court provides:
14.5(1) Except as provided in this rule, no appeal is allowed to the Court of
Appeal from the following types of decisions unless permission to appeal
has been obtained:
(a) a decision of a single appeal judge;
….
(2) Permission to appeal decisions of single appeal judges under subrule
(1)(a) must be sought from the same judge who made the decision that is to
be appealed.

[5]
There are not yet any decisions under new Rule 14.5(1)(a), but the test under old Rule
505(6) is well established. Leave to appeal the decision of a single appellate justice will be granted
on a serious question of general importance: Vysek v Nova Gas International Ltd, 2002 ABCA 112
at paras 33-34, 303 AR 209. Absent such a question, the test is whether: (i) there is a possible error
of law; (ii) discretion has been unreasonably exercised; or (iii) the decision was based on a
misapprehension of important facts: Moses v Weninger, 2006 ABCA 52 at para 13, 380 AR 230.
[6]
JH Drilling raises numerous reasons for setting aside the leave to reargue decision, but
most of those reasons are irrelevant to the test set out above. Leave to reargue was granted on the
basis that there was a disconnect between counsel for Parsons and the justice on the original leave
to appeal application. Given this disconnect, he concluded that fundamental fairness required the
application be reargued anew. JH Drilling has failed to demonstrate that a serious question of
general importance is raised by this decision.
[7]
Nor has JH Drilling established an error of law, unreasonable exercise of discretion, or
misapprehension of important facts. Indeed, the leave to reargue decision was granted on the basis
that the original leave to appeal application involved a misapprehension of facts. To allow the
original leave decision to stand in such circumstances would be inconsistent with the principles of
fundamental fairness.
[8]
As pointed out by Parsons Creek, the impugned decision granting leave to reargue is not a
final order, nor is it determinative of any rights of the parties. Rather, it provides both parties with
an opportunity to argue their case anew in front of a different judge to ensure that the decision
granting or denying leave to appeal is made on a fulsome review of the facts and the law.
[9]
The application for leave to appeal the reargue decision is therefore denied. It is contrary to
the philosophy of the Rules of Court and litigation in general to facilitate potentially endless
interlocutory applications.
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[10] No further appeal from this decision is allowed: R v Johnson, 2001 ABCA 161 at para 4,
281 AR 368; Rule 14.5(3). This is the end of this procedural avenue. The next step is to schedule
the fresh leave to appeal application.
[11] I also note that this application for leave to appeal was not brought before the same justice
who made the original decision, as required under the Rules of Court. I heard this application
because that justice was unavailable, and all counsel consented, but this is an extremely unusual
case. The normal procedure is to seek permission to appeal from the same justice.
Application heard on September 19, 2014
Reasons filed at Edmonton, Alberta
this 22nd day of September, 2014

Veldhuis J.A.
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J.L. Harms / W.W. Nashman
for the Applicant
W.Y. Kennedy
for the Respondent Alberta (Natural Resources Conservation Board)
R.M. Kruhlak
for the Respondent Parsons Creek Aggregates
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[1]
This is an application for leave to appeal the decision of Bielby J.A. on October 19, 2010
dismissing the Applicant’s motion for leave to appeal to this Court from a decision of the Law
Enforcement Review Board (“LERB”) which upheld a decision of the Acting Chief of the Edmonton
Police Service (“EPS”) to dismiss a complaint made against the Respondent Constable Cory Buerger
for neglect of duty.
[2]

Section 18 of the Police Act, RSA 2000, c. P-17 reads as follows:
“The decision of the Board in respect of a matter appealed to it under
section 48 may,
(a)

within 30 days from the day that the Board
gives its decision, and

(b)

with the leave of a single judge of the Court of
Appeal,

be appealed to the Court of Appeal on a question of law.”
[3]
The Applicant urged the LERB to conclude that Constable Buerger had presumed that he
suffered from mental health issues and accordingly failed to investigate his complaint of
“harassment and endangerment of life”. The Board found otherwise holding at paras. 28 and 29 of
its decision as follows:
“The Respondent noted there appeared to be two issues, the break
and enter and a conspiracy involving harassment. With regard to the
latter the Respondent did not want to escalate any potential
harassment, but noted that he needed more information because
nothing the Appellant described would constitute a criminal act.
However, he did want to provide the Appellant with a greater sense
of security and he asked the Appellant to keep a log of any harassing
behaviors he encountered with residents. He felt that the break and
enter complaint and the theft was more tangible, and something he
could investigate, although he was concerned about the time lapse
between the time of the theft and the time of complaint, and the fact
that nothing else in the apartment had been moved.
The Respondent testified that between April 11 and 19, 2007 he
knocked on doors in the apartment complex and spoke to individuals
at the front door. He did not record the specific times or names of
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Reasons for Decision of
The Honourable Mr. Justice Ronald Berger
_______________________________________________________

individuals interviewed because nothing seemed significant. He did
not hear other concerns or complaints about harassment, nor did he
receive any corroboration of harassment in the complex. He knocked
on Jeff ‘Doe’s’ door but there wasn’t any answer. When talking with
people, his primary concern was not to reveal any specific details of
the incident that may have identified the Appellant. This approach
was discussed with the Appellant on April 11, 2007. The approach
was intended to end any harassment by soft questioning and police
presence.”
[4]

The present application is brought pursuant to Rule 505(6):
“No judgment given or order made by one justice of appeal shall be
subject to any appeal, except by leave of the justice giving the
judgment or making the order.”

[5]
Bielby J.A. has elected not to hear the motion. I cannot speak for her, but she may have had
in mind s. 11 of the Court of Appeal Act, RSA 2000, c. C-30 which provides that:
“In any matter before the Court, no judge
(a)

by or before whom the verdict in question was
pronounced,

(b)

who pronounced or made the judgment, order or
decision in question at a previous proceeding in the
same matter, or

(c)

who determined the matter being reheard,

may sit as one of the judges hearing the matter.”
She may also have considered Prefontaine v. Canada (M.N.R.), 2001 ABCA 288, 293 A.R. 369 and
Liu v. Tangirala, 2005 ABCA 243, 371 A.R. 71.
[6]

It follows, in any event, that any justice of the Court may sit in her place.

[7]
The Respondents maintain that the present motion is out of time. While technically that may
be so, I note that the Applicant wrote to the Court on November 10, 2010 clearly expressing an
intention to apply for leave to appeal the impugned decision. He followed that up with a letter dated
November 11, 2010 seeking a date for the hearing of his application. In these circumstances, were
it necessary for the disposition of the present motion, I would formally extend the time.
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[8]
The case law provides some considerable guidance as to whether an aggrieved party is able
to seek leave to appeal a denial of leave to appeal. In Grabowski v. Bodnar, 2007 ABCA 305,
[2007] A.J. No. 1053 ( a decision of a single justice of the Court of Appeal) at para. 2, Costigan J.A.
spoke of the legislative purpose to bring finality to a judicial denial of leave:
“A denial of leave to appeal is final for all purposes: Western
Securities Ltd. v. Foothills Municipal District No. 31 (1981), 35
A.R. 480 at para. 3, [1982] 1 W.W.R. 171 at 172. The purpose of
requiring leave to appeal is to limit certain types of appeals. Allowing
a further appeal from a denial of leave to appeal defeats that purpose
and can lead to multiple appeals: Ex parte Stevenson, [1892] 1 Q.B.
609 at 613. There is nothing in the wording of Rule 505(6) that
suggests an intention to abrogate those principles: R. v. Johnson,
2001 ABCA 161, 281 A.R. 368 at para. 4.”
[9]
In R. v. Johnson, 2001 ABCA 161, [2001] A.J. No. 818 (a decision of a single justice of the
Court of Appeal) at para. 4, O’Leary J.A. explained that there were two difficulties with the
argument that a further appeal lies from a denial of leave to appeal:
“... First, there is nothing in s. 839(1) or elsewhere in the Criminal
Code authorizing an appeal to the Court from the denial of leave by
a single judge, and without such a provision, the Court has no
jurisdiction to hear such an appeal. Second, provincial procedural
rules cannot create a right of appeal in criminal matters where no
statutory right of appeal exists. In any event, Rule 505(6), which
became effective April 4, 2001 (AR 52/2001, s. 7), does not expressly
or impliedly authorize appeals from a denial of leave in either civil
or criminal proceedings.”
[10] In Western Securities Ltd. v. Foothills (Municipal District No. 31) (1981), 35 A.R. 480 at
paras. 2 - 8, Kerans J.A., speaking for a unanimous panel of this Court, stated:
“This matter came before Harradence, J.A. on a motion for leave to
appeal a decision of the Foothills Development Appeal Board on an
appeal heard by it, pursuant to s. 82 of the Act, from the granting of
a development permit by the development officer for the Municipal
District of Foothills. He denied leave, and a Notice of Appeal from
his order to the Court of Appeal was filed. In response, the
respondent moved to have the Notice summarily struck. Thus, the
matter came to us on the motions list. However, the entire matter,
including the grounds of appeal from Harradence, J.A., and the
grounds of appeal from the Development Appeal Board, were then
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In my view, the governing rule is that a leave denial is final for all
purposes.
This rule was recently settled by the Supreme Court of Canada in
Ernewein v. Min. of Employment (1980), 30 N.R. 316. There, the
Immigration Appeal Board dismissed an appeal. The Federal Court
of Appeal, without reasons, refused leave to appeal to itself. This
refusal was, in turn, appealed to the Supreme Court of Canada. This
appeal was dismissed. Laskin C.J.C., for the majority, said at p. 323:
‘The scheme of appellate review by intermediate
appellate courts, whose decisions in turn are
appealable here, distinguishes between cases where
the appeal to them is as of right and where the appeal
cannot come on to be heard unless leave to appeal is
previously obtained. In the one set of cases, the
intermediate appellate court cannot refuse to hear the
appeals but in the other set it is empowered to screen
out those cases which it decides not to hear on any of
the issues sought to be brought forward for hearing on
the merits. In my view, an ultimate appellate court
like the Supreme Court of Canada should respect this
differentiation prescribed for courts below, and
should recognize that the legislative policy which
supports the differentiation is to leave it to the
intermediate appellate court to decide, where leave to
appeal is a precondition of an appeal to it on the
merits, whether it will entertain it. If it decides that it
will not, that should end the matter so far as any
further appeal here is concerned ...’
This rule is equally applicable here. Here, the Legislature decided
upon a policy whereby an intermediate appellate court, which is to
say a single judge of this court, is to decide whether or not an appeal
will be permitted to proceed. This court, therefore, should respect this
differentiation and recognize this legislative policy; and that should
end the matter so far as any further appeal here is concerned.
Accordingly, I consider Ernewein to bind me in this case.
...
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fully argued and judgment was reserved. But the first, and in the end
deciding, question turns on the supposed right of appeal.
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The same point was more succinctly put by Lopes L.J. in ExParte
Stevenson, [1892] 1 Q.B. 610, where he said, at p. 613:
‘If an appeal were allowed from the granting or
refusal of leave to appeal, the result would be that,
instead of checking appeals, they might be multiplied
to a most mischievous extent; for an appeal from the
granting or refusal of leave might be carried from the
Divisional Court to this Court, and from this Court to
the House of Lords. For these reasons I think that the
preliminary objection must prevail.’
The Stevenson case had been expressly relied upon by the Supreme
Court of Canada in Williams v. G.T.R. (1905), 36 S.C.R. 321.”
[11] In my opinion, Rule 505(6) has no application where the governing statute provides for a
single application for leave to appeal a tribunal’s decision.
[12] Bielby J.A. reviewed the factual underpinnings. Mindful of the thrust of the Applicant’s
submissions, she was unable to conclude that his intended appeal had a reasonable prospect of
success. In so holding, I am unable to discern on the face of the record any legal error on her part,
nor any misapprehension of the facts.
[13] It follows that the application for leave to appeal the decision of Bielby J.A. must be
dismissed.

Application heard on April 28, 2011
Reasons filed at Edmonton, Alberta
this 9th day of May, 2011

Berger J.A.
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_______________________________________________________
Memorandum of Judgment
_______________________________________________________

[1]
The appellant, Wayne Bobby Dahlseide, appeals an order by the chambers judge which: (i)
denies him extended holiday or summer access to the four children of the marriage, aged 14, 11, 10
and 7; (ii) grants a Practice Note 7 Intervention Order; (iii) directs the appointment of a parenting
expert to assess the parents and children; (iv) maintains the access regime to all four children with
the exception that two shall make their own choice whether to see Mr. Dahlseide; (v) directs a new
place of pick-up and drop-off for the children; and (vi) directs Mr. Dahlseide to refrain from
transporting the children until such time as he obtains a valid Alberta driver’s licence or secures
confirmation from the Saskatchewan government that he is the appropriate holder of a Saskatchewan
licence.
[2]
Given the discretionary nature of family law matters, including custody, access and support,
a deferential standard of review applies: Hickey v. Hickey, [1999] 2 S.C.R. 518, 240 N.R. 312 at
para . 10; Spencer v. Spencer, 2005 ABCA 262 at para. 2, 371 A.R. 78.
[3]

The gist of Mr. Dahlseide’s appeal, as supplemented during oral argument, was that:
(i) the chambers judge considered facts which were not before her in
evidence;
(ii) the chambers judge may not have read the affidavits filed in
relation to the application;
(iii) counsel representing Mrs. Dahlseide, as well as counsel for the
children, namely Ms. Craft, misrepresented to the chambers judge
that the expert consulted by Ms. Craft, that is Ms. Harland, was a
psychologist whereas she is a social worker;
(iv) the chambers judge granted relief in excess of that contained in
the notice of motion; and
(v) the chambers judge and the courts generally are biased against
him because of his gender.

[4]
In support of his submission, Mr. Dahlseide asserted that Mrs. Dahlseide filed no affidavit
or other evidence in response to his application to extend summer access. The record is to the
contrary. It must be understood that Mr. Dahlseide’s original notice of motion covered not only the
issue of extended summer access, but also additional access for certain long weekends. Mrs.
Dahlseide filed an affidavit sworn on May 26, 2010 in response to that original notice of motion.
This affidavit was before the chambers judge, Justice Romaine, who was assigned to hear the notice
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of motion. Justice Romaine heard and resolved the long weekend access, essentially on agreement
of the parties. However, Justice Romaine set the matter of extended summer access over to a special
chambers application which was then heard July 8, 2010 by Justice Kent.
[5]
Justice Kent, had Mrs. Dahlseide’s affidavit opposing extended summer access and
addressing other matters in the original notice of motion before her. Since Justice Kent was dealing
with one of the unresolved matters under the original notice of motion, she was entitled to rely on
the affidavits that had been filed before Justice Romaine, including Mrs. Dahlseide’s. Mr. Dahlseide
contends that he filed an additional affidavit on the extended summer access issue and questioned
why Mrs. Dahlseide did not do likewise. However, not only is there no requirement for a respondent
to file an additional affidavit opposing a notice of motion, the Queen’s Bench practice limits the
number of affidavits on family specials to three without leave.
[6]
Mr. Dahlseide focused considerable attention on the fact that Ms. Harland is a social worker,
not a psychologist. This appears to be so. His argument seems to be that Practice Note 7 does not
contemplate a social worker completing an intervention, and that the lawyers involved, both counsel
for Mrs. Dahlseide and the children, wrongly represented to the chambers judge that Ms. Harland
was a psychologist and she is not. However, in our view, nothing turns on whether Ms. Harland is
a social worker rather than a psychologist. First, a careful review of this record reveals that the
lawyers were not completely definitive on Ms. Harland’s status and Mr. Dahlseide advised Justice
Kent that Ms. Harland was a social worker with a master’s degree rather than a psychologist.
Second, Practice Note 7 expressly contemplates an intervention being done by a social worker.
Third, and more fundamentally, Ms. Harland was not retained to complete an intervention in any
event. She was retained to assist one of the children. She provided a brief preliminary two-page
letter to Ms. Craft but that was not a final report.
[7]
In making her representations to the chambers judge, Ms. Craft was clearly alive to the
concerns addressed in Ms. Harland’s two-page letter and it is apparent that they informed, in part,
the representations she made to the court opposing extended summer access. It might have been
better had the letter been made an exhibit, but no one made that request. In the end, as the children’s
counsel and an officer of the court, Ms. Craft was entitled to make representations to the court on
issues involving the best interests of the children. That was her primary focus throughout, and
Justice Kent was entitled to take those representations into account.
[8]
As for the suggestion that Justice Kent may not have read the affidavit evidence, this
argument is without merit. There is an assumption of regularity in court proceedings, namely that
all evidence before the court is taken into account even if that evidence is not specifically mentioned
in the judgment. In any event, Justice Kent’s order clearly illustrates that she was familiar with the
contents of the three affidavits.
[9]
Mr. Dahlseide argues that Justice Kent went beyond the relief requested by ordering, for
example, an intervention under Practice Note 7 and by allowing two of the children to make their
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own choice to see their father. Justice Kent also ordered a change in where the children were to be
dropped off and picked up and ordered that Mr. Dahlseide not transport the children without a valid
driver’s licence. The parens patriae jurisdiction of the superior courts is broad and necessarily
includes the right of a court to deal with access concerns involving the safety and security of the
children. Justice Kent did precisely that. In the circumstances of this case, she did not err in making
the orders she did. In particular, Justice Kent recognized the evident need for an intervention order
under Practice Note 7. She was entitled to make this order on her own motion. We also note that in
argument before us, Mr. Dahlseide maintained that he has consistently asked the courts to order an
assessment of the best interests of his children. The intervention order will assist in achieving this
objective.
[10] Finally, Mr. Dahlseide made various unsubstantiated allegations that Justice Kent and the
courts generally have been biased against him because of his gender. A review of this record reveals
no evidence to support these allegations. Litigation is not a counting game where loss evidences
bias.
[11]

For these reasons, the appeal must be dismissed.

[12] During the course of the appeal, both parties agreed that matters would be facilitated if a
Court of Queen’s Bench case management judge were to be appointed to hear all further
applications. We make that recommendation to the Chief Justice of the Court of Queen’s Bench.
[13] With respect to costs, in all the circumstances, we consider it appropriate to order that Mr.
Dahlseide pay appeal costs in the amount of $3,000.

Appeal heard on February 07, 2011
Memorandum filed at Calgary, Alberta
this 11th day of February, 2011

Authorized to sign for:

Fraser C.J.A.

McFadyen J.A.

Bielby J.A.
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I.

Introduction

[1]
A controversy exists within Metis settlements1 about the status of some persons whose
names appear on the settlement members list in the Metis Settlements Land Registry. 2 The
problem arose after this Court, in Cunningham v. Alberta,3 declared unconstitutional provisions in
the Metis Settlements Act that precluded some persons who were registered Indians under the
Indian Act4 from being members of a Metis settlement. In the two years between the date of the
Cunningham judgment and the date the Supreme Court5 reversed Cunningham and declared the
challenged membership provisions in the Metis Settlements Act constitutional, many status Indians
applied for and were granted membership in Metis settlements. Some members of the Metis
settlements welcomed this development; others vigorously opposed it.
[2]
This Court has declared6 that the Registrar who maintains the registry must protect the
integrity of the settlement membership list. He has an obligation to investigate complaints that a
person is not entitled to be a member and must remove those not entitled to membership from the
settlement membership list.
[3]
Counsel for the Registrar informed me that the Registrar was checking the registry to
ensure that persons who are not entitled to membership in a Metis settlement are removed from the
registry.7 The Registrar had not completed this task when the Court of Queen’s Bench issued an
interim injunction on June 19, 2015 enjoining him from removing designated names from the Gift

1

The Metis Settlements Act, R.S.A. 2000, c. M-14, s. 2 created eight Metis settlement corporations.

2

The Minister is responsible for the establishment of the “Settlement Members List”. Metis Settlements Act, s. 96(1).
The Minister may delegate this responsibility. Metis Settlements Act, s. 96(3). The Minister has delegated this
responsibility to the Registrar of the Metis Settlements Land Registry. The Minister or the Minister’s delegate must
keep this list up to date. Metis Settlements Act, s. 96(3).
3

2009 ABCA 239; 310 D.L.R. (4th) 519.

4

R.S.C. 1985, c. I-5.

5

Alberta v. Cunningham, 2011 SCC 37; [2011] 2 S.C.R. 670.

6

Gauchier v. Registrar, Metis Settlements Land Registry, 2014 ABCA 356, ¶ 31.

7

Section 96(3) of the Metis Settlements Act obliges the Minister or the Minister’s delegate to “keep the Settlement
Members List up to date”.
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[4]
An inaccurate membership list creates a problem if persons who are not entitled to be
members are allowed to vote on matters affecting the Metis settlement. Their unlawful
participation in the affairs of the settlement may frustrate the true wishes of settlement members.
[5]
This issue arose on July 7, 2014 at the Gift Lake Metis Settlement. Members were given
the opportunity to vote on the merits of bylaws granting membership to Lyle Whitehead and
Brandon Laboucane. Lester Calaheson, a member of the Gift Lake Metis Settlement, objected to
the validity of the voting list – the membership list. He maintained that there were persons on the
membership list who were ineligible for membership.
[6]
The Gift Lake Metis Settlement took the position that it would allow any person on the
current membership list to vote.
[7]
After members approved the applications of Messrs. Whitehead and Laboucane, the Gift
Lake Metis Settlement Council gave third reading to bylaws that made Messrs. Whitehead and
Laboucane settlement members.
[8]
Mr. Calaheson appealed to the Metis Settlement Appeal Tribunal asking it to set aside the
approval of the membership bylaws.
[9]
On May 15, 2015 the Appeal Tribunal held that the position adopted by the Gift Lake
Metis Settlement was lawful.
[10] None of the persons who participated in the proceedings before the Appeal Tribunal and
had the undoubted right to do so, seek permission to appeal to the Court of Appeal.9
[11] Three Metis settlements now wish to appeal the Metis Settlements Appeal Tribunal’s
decision to this Court.10 They seek leave to appeal.
8

See Gift Lake Métis Settlement v. Alberta, 2015 ABQB 654 (the Court dismissed an application for an interlocutory
injunction enjoining the Registrar of the Metis Settlements Land Registry from removing names from the Gift Lake
Settlement membership list).
9

Section 204(1) of the Metis Settlements Act states that “[a]n appeal from a decision of the Appeal Tribunal on a
question of law or a question of jurisdiction lies to the Court of Appeal after permission to appeal has been obtained.”
10

Section 204(2) of the Metis Settlement Act requires an applicant for leave to appeal to file an application within
forty-five days after the issuance of the decision the applicant wishes leave to appeal. The Peavine Metis Settlement
filed its application within the prescribed time limit. The East Prairie Metis Settlement and the Elizabeth Metis
Settlement did not. They argue that “special circumstances” exist and that the Court should extend the time limit
beyond forty-five days and grant them leave to appeal.

2015 ABCA 366 (CanLII)

Lake Metis Settlements membership list.8 That interim injunction was vacated on October 15,
2015.
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Questions Presented

[12] Does this Court have jurisdiction to permit a nonparty to the proceedings before the Appeal
Tribunal to file a leave to appeal application?
[13] If so, should the Court exercise its jurisdiction in favour of the applicants – Peavine Metis
Settlement, Elizabeth Metis Settlement and the East Prairie Metis Settlement – and grant them
permission to appeal?
III.

Brief Answers

[14] An appeal is a statutory right. A person cannot appeal or seek leave to appeal without
statutory authorization.11
[15] Part 7, Division 6 of the Metis Settlements Act12 – entitled “Appeals to the Court of Appeal”
– expressly states that an appeal lies to the Court of Appeal if the Court first grants permission to
appeal. But it does not state who may seek permission to appeal.
[16] The Alberta Rules of Court13 apply but they do not expressly stipulate who may file an
appeal.
[17] Rule 14.12(2)(a) of the Alberta Rules of Court14 supports the proposition that persons who
are parties to the proceedings that led to the issuance of the decision the subject of the appeal are
entitled to appeal.
[18]

Left unanswered is whether only parties may file a notice of appeal.

[19] Provisions of the Judicature Act15 grant this Court jurisdiction “to hear and determine ... all
questions or issues of law”. Whether a nonparty may file a notice of appeal is a question of law.

11

In this decision I will generally refer to these two different concepts as one.

12

R.S.A. 2000, c. M-14, s. 204(1).

13

Alta. Reg. 124/2010.

14

Rule 14.12(2)(a) states that a notice of appeal must disclose “the parties’ names, in the same order used in the style
of cause in the court appealed from, with an indication of the status of each on the appeal and in the court appealed
from”.
15

R.S.A. 2000, c. J.2, s. 3(b)(ii). See also The Supreme Court Act, S.A. 2907, c. 3, s. 32 & An Act further to amend the
law respecting the Northwest Territories, S.C. 1886, c. 25, s. 16 (“The court sitting in banc shall hear and determine all
... appeals or motions in the nature of appeal, all petitions and all other motions, matters or things whatsoever which
may be lawfully brought before it”).
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[21] A statute that confers a right of appeal on a nonparty displaces the general rule that only a
party may appeal against a decision. In addition, this Court may grant permission to appeal to a
nonparty if the decision sought to be appealed orders the person to do or refrain from doing
something – submit to questioning, for example; directly affects important interests of the
nonparty – the nonparty has a legal interest in property the court ordered the defendant to transfer
to the plaintiff; or the nonparty could have been a party in the proceedings below.
[22] As there is no statutory provision which expressly grants the applicants the right to seek
permission to appeal the Appeal Tribunal’s decision, the general rule – only a party may seek
permission to appeal – applies.
[23] None of the extraordinary circumstances that have caused appeal courts to grant standing
to a nonparty exist here. The Appeal Tribunal’s decision did not compel the applicants to do or
refrain from doing anything. Nor did it directly affect important interests of the applicants. The
Appeal Tribunal’s decision determined who could cast ballots on the merits of granting
membership in the Gift Lake Metis Settlement to Messrs. Whitehead and Laboucane. The law
governing the obligation of the Registrar to preserve the integrity of the settlement membership list
is set out in this Court’s opinion in Gauchier v. Registrar of Metis Land Settlements Registry.16
Lastly, the Appeal Tribunal would not have made the applicants parties in the proceedings before
it. The dispute affected the members of the Gift Lake Settlement and Messrs. Whitehead and
Laboucane. It may have granted them intervener status.17
[24]

This answer makes it unnecessary to answer the second question.

IV.

Statement of Facts

[25] At a public meeting on July 7, 2014 members of the Gift Lake Metis Settlement voted18 on
the membership applications of Messrs. Whitehead and Laboucane. Both votes were close. In Mr.
Laboucane’s case, seventy-three members favoured admission, seventy-two opposed it and three
ballots were spoiled. In Mr. Whitehead’s case, seventy-two voted for admission, seventy-one
voted against admission and five cast spoiled ballots.

16

2014 ABCA 356, ¶ 31.

17

E.g., Iron v. Saskatchewan, [1993] 3 W.W.R. 308, 313 (Sask. Q.B. 1992) (the court accorded intervener status to
two applicants whose businesses would be adversely affected if the judicial review application was successful).
18

Metis Settlements Act, s. 55(4) (“A bylaw voted on at a public meeting is approved if a majority of the settlement
members who are eligible to vote and who vote at the meeting vote in favour of the bylaw”).
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[20] The case law provides guidance as to when this Court should grant a nonparty permission
to appeal or to seek leave to appeal.
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[27] The Gift Lake Metis Settlement Council allowed persons to vote if, as of July 7, 2014, their
names appeared on the membership list compiled by the Metis Settlements Registrar and they
were otherwise eligible to vote.19
[28] The Registrar deletes the names of person whose appearance on the list is unlawful. But he
uses as a termination date, the date he concludes that the person’s name should not be on the
member list; not the date the person became ineligible for membership.20
[29] On July 9, 2014 the Gift Lake Metis Settlement Council gave third reading to bylaws that
made Messrs. Whitehead and Laboucane settlement members.21
[30] Later that summer Mr. Calaheson filed an appeal22 with the Appeal Tribunal asking it to set
aside the approval of the bylaws granting Messrs. Whitehead and Laboucane membership in the
Gift Lake Metis Settlement.23 He alleged that persons who were not settlement members and not
entitled to vote did so.
[31] The Appeal Tribunal provided written notice of the appeal hearing to Messrs. Calaheson,
Whitehead and Laboucane, the Gift Lake Metis Settlement, the Registrar and the Metis
Settlements General Council. Councillors of the eight Metis Settlements are members of the Metis
Settlements General Council.24
[32]

The Appeal Tribunal did not find that any person who voted was not entitled to vote.25

19

Metis Settlements Act, s. 55(2).

20

Calaheson v. Whitehead, order 264, at p. 8 (May 15, 2015).

21

Metis Settlements Act, s. 54(1) (“Every proposed bylaw must be presented at a public meeting in the settlement area
after second reading but before third reading.”)
22

Calaheson v. Whitehead, order 264, at pp. 9-10 (May 15, 2015).

23

Metis Settlements Act, s. 83(2) (“any member of the settlement may appeal...to the Appeal Tribunal within 45 days
after the application [for membership] was approved.”)
24

Metis Settlements Act, s. 214(2) (“Subject to any regulations made under subsection (3), the General Council
consists of the councillors of all the settlement councils and the officers of the General Council”).
25

Calaheson v. Whitehead, order 264, at pp. 8-9 (May 15, 2015).
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[26] Mr. Calaheson asserts that at least sixty-seven persons who are not eligible to be members
of the Gift Lake Metis Settlement are listed as members of the Gift Lake Metis Settlement.

[33] The three applicants who seek permission to appeal – the East Prairie Metis Settlement, the
Peavine Metis Settlement and the Elizabeth Metis Settlement – did not participate in the
proceedings before the Appeal Tribunal.
[34] The Appeal Tribunal dismissed Mr. Calaheson’s appeal.26 Part of its reasons are set out
below:27
[W]e know that the Registrar’s processes for removing members is only applied on
a go-forward basis, from the date certain facts (i.e. confirmation from the Indian
Registrar) and notices (i.e. 30 day written notice) are satisfied. The Registrar does
not backdate the removal of members from the Settlement Members List.
What this means is that the Settlement Members List can be relied on to show who
is a member and who is not a member on any given day. Meaning, it was reasonable
for ... [Gift Lake Metis Settlement] to use the Settlement Members List provided by
the Registrar’s Office to confirm who was a member on July 7, 2014, for the
purposes of voting or the bylaws at the general meeting.
Indeed, this “go-forward” approach to maintaining the Settlements Members List
and of relying on the integrity of that List is the only sensible approach there is.
Any different approach – and especially one that allows for retroactive termination
of membership – would undo any notion of certainty in local decision-making by
calling into question any matter that a de-listed member played a hand in. In short,
it would effectively undo self-governance on the Metis Settlements of Alberta.
[35]

Mr. Calaheson did not seek permission to appeal.

V.

Applicable Statutory Provisions and Alberta Rules of Court

[36]

The following provisions of the Metis Settlements Act28 are important:
43(2) A settlement council can carry out its powers and duties only by resolution or,
when required by this Act or any other enactment, by bylaw.
...

26

Calaheson v. Whitehead, order 264, at p. 11 (May 15, 2015).

27

Id. at pp. 9-10.

28

R.S.A. 2000, c. M-14.

2015 ABCA 366 (CanLII)

Page: 6

(4) A settlement council cannot pass a resolution on a matter when a bylaw is
required.
...
51 A settlement council may make bylaws respecting
(a) the matters set out in Schedule 1.
...
204(1) An appeal from a decision of the Appeal Tribunal on a question of law or a
question of jurisdiction lies to the Court of Appeal after permission to appeal has
been obtained.
(2) Application for permission to appeal to the Court of Appeal must be made to a
judge of the Court of Appeal within 45 days after the issue of the decision sought to
be appealed or within any further time that the judge, in special circumstances,
permits.
(3) Notice of the application for permission to appeal must be given to the Appeal
Tribunal and to any other person the judge directs.
205 The judge may
(a) grant permission to appeal,
(b) direct which persons or other bodies must be named as respondents to the
appeal,
(c) specify the questions of law or the questions of jurisdiction to be appealed,
and
(d) make an order about the costs of the application.
Schedule 1
Bylaws
...
Internal management
2 A settlement council may make bylaws for the internal management of the
settlement, including
...
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[37]

The following sections of the Judicature Act29 are relevant:
3 The Court of Appeal
(a) has all the jurisdiction and powers possessed by the Supreme Court of the
North-West Territories en banc ... , and
(b) has jurisdiction and power, subject to the Rules of Court, to hear and
determine
...
(ii) all questions or issues of law.

[38]

The relevant rules of the Alberta Rules of Court30 are set out below:
14.4(1) Except as otherwise provided, an appeal lies to the Court of Appeal from
the whole or any part of a decision of a Court of Queen’s Bench judge sitting in
court or chambers ... .
14.7 Appeals must be started
(a) where an enactment or these rules give a right of appeal, by filing a notice of
appeal under rule 14.8, or
(b) where permission to appeal must be obtained, by applying for permission
under rule 14.44, and if permission is granted, by then filing a notice of appeal
under rule 14.8.
...
(2) An appellant must
(a) file with the Registrar 3 copies of a notice of appeal that meets the
requirements of rule 14.12 and Form AP-1.
...
14.12(1) A notice of appeal must be in Form AP-1 and a notice of cross appeal must
be in Form AP-2.

29

R.S.A. 2000, c. J-2.

30

Alta. Reg. 124/2010.
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(d) applications for membership in a settlement.
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(a) the parties’ names, in the same order used in the style of cause in the court
appealed from, with an indication of the status of each on the appeal and in the
court appealed from.
VI.

Analysis
A.

An Appeal Is a Statutory Right

[39] An appeal is a statutory right.31 If no statute gives a person a right of appeal, a person has no
appeal.32 In other words, a person cannot prosecute an appeal without statutory authorization.
[40] Part 7, Division 6 of the Metis Settlements Act, 33 entitled “Appeals To the Court of
Appeal”, creates a limited right of appeal measured by subject matter and a process for regulating
appeals.

31

Kourtessis v. Minister of National Revenue, [1993] 2 S.C.R. 53, 69 (“Appeals are solely creatures of statute”); The
Queen v. Meltzer, [1989] 1 S.C.R. 1764, 1773 (“All appeals have been the creature of statute”); Chagnon v. Normand,
16 S.C.R. 661, 662 (1889) (“an appeal, which is unknown to the common law, must be given by statute in such clear
and explicit language that the right to appeal cannot be doubted”); Dyck v. Laidlaw, 1999 ABCA 254, ¶ 4; 244 A.R.
193, 194 (“An appeal right can only be given by an express provision in a statute, or in the Alberta Rules of Court”) &
Farm Credit Corp. v. Valley Beef Producers Co-operative, 218 D.L.R. 86, 101 (Sask. C.A. 2002) (“unlike the business
of judicial review founded on the prerogative writs, which is rooted in common law and where judicial policy choice
abounds, the business of appeal is rooted in statute, where legislative policy choice governs”) & The Queen v. E.F.H.,
115 C.C.C. 3d 89, 95 (Ont. C.A. 1997) (“All appeals have been creatures of statute”). An appeal is not a constitutional
right. Charkaoui v. Canada, 2007 SCC 9, ¶ 136; [2007] 1 S.C.R. 350, 418. The common law does not recognize a right
of appeal. The Queen v. Meltzer, [1989] 1 S.C.R. 1764, 1773; D. Jones & A. deVillars, Principles of Administrative
Law 632 (6th ed. 2014); 1 D. Brown, Civil Appeals § 2.1120 (looseleaf ed. April 14 update) & L. Abrams & K.
McGuinness, Canadian Civil Procedure Law 1486 (2d ed. 2010). An appeal court does not have an inherent right to
hear appeals not prosecuted in accordance with a statute. The Queen v. G.W. [1999] 3 S.C.R. 597, 604 (“The
jurisprudence of this Court has definitively established...that appellate courts cannot claim any inherent jurisdiction”).
But cf Société des Acadiens du Nouveau Brunswick Inc. v. Association of Parents for Fairness in Education, Grand
Falls District 50 Branch, [1986] 1 S.C.R. 549, 584-92.
32

A statute may limit appeal rights. See Farm Credit Corp. v. Valley Beef Producers Co-Operative, 218 D.L.R. 86,
105 (Sask. C.A. 2002) (“On occasion the legislature has chosen to completely preclude appeal”) & Deacon v. Kemp
Manure Spreader Co., 15 Ont. L.R. 160, 161 (Div. Ct. 1907) (a shareholder of a company aggrieved by a county court
judge’s decision to windup the company had a statutory right of appeal to the Court of Appeal and no other court). A
statute may also regulate the leave to appeal process. See The Queen v. N.M.P., 2000 SCC 59; [2000] 2 S.C.R. 857 (an
intervener application cannot be filed until the Supreme Court of Canada has granted leave to appeal).
33

R.S.A. 2000, c. M-14.
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(2) A notice of appeal must contain the following information:

[41] Section 204(1) of the Metis Settlement Act authorizes an appeal from a decision of the
Appeal Tribunal on a question of law or jurisdiction to the Court of Appeal provided that the Court
grants leave.
[42] Regrettably, no provision in Part 7, Division 6 of the Metis Settlement Act or any other part
states who may seek leave to appeal.
[43] Some enactments identify with considerable precision who may appeal. The consequence
of this legislative strategy is that there is little doubt about who has the right to appeal. I will relate
three examples that adopt this methodology. The first is s. 80(1) of the Legal Profession Act.34 It
states that “[a] person found guilty of conduct deserving of sanction may appeal to the Court of
Appeal”. This standard leaves little doubt about appeal rights. It is usually obvious if a person has
been found guilty of misconduct. The Real Estate Act35 is also clear on who may appeal. Section
52(1) of the Real Estate Act states that “[a]n industry member in respect of whom an Appeal Panel
has made a decision [finding the member guilty of misconduct] or the executive director [of the
Real Estate Council of Alberta] may appeal the decision to the Court”. Section 37(1) of the Alberta
Human Rights Act36 also expressly limits who may appeal against a human rights tribunal decision.
It stipulates that “[a] party to a proceeding may appeal an order of the tribunal to the Court of
Queen’s Bench”. Section 28 of this enactment precisely identifies persons who qualify as a party
before a human rights tribunal – the director, complainant, respondent and “any other person
specified by the tribunal, on any notice that the tribunal determines, and after that person has been
given an opportunity to be heard against being made a party”.
[44] Attempts to limit who has the right to appeal by the utilization of imprecise standards are
less likely to eliminate controversy about the legitimacy of a purported appellant. For example, s.
23(5) of the English Town and Country Planning Act, 194737 declares that “[a]ny person aggrieved
by a decision of a court of summary jurisdiction ... may appeal against that decision to a court of
quarter sessions”. Who is a “person aggrieved”? Sections 1(b) and 88(1) of the Dependent Adults
Act38 stipulates that a dependent adult, the Public Trustee, the Public Guardian “or any other adult
person who is concerned for the welfare of the person” may appeal to the Court of Appeal.

34

R.S.A. 2000, c. L-8.

35

R.S.A. 2000, c. R-5.

36

R.S.A. 2000, c. A-25.5.

37

10 & 11 Geo. VI, c. 51 (U.K.).

38

R.S.A. 2000, c. D-11.
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[46]

The Alberta Rules of Court must be studied.40 They have the force of law.41

[47] Rule 14.3 declares that “[i]f a person has a right to appeal to the Court of Appeal under an
enactment or these rules or is granted permission to appeal to the Court of Appeal, the appeal must
be made and managed in accordance with this Part”. Although s. 204(1) of the Metis Settlements
Act does not stipulate that a person has a right to appeal – it only announces that an Appeal
Tribunal decision may be appealed – I am satisfied that r. 14.3 applies and the Alberta Rules of
Court govern any appeal under the Metis Settlements Act.
[48]

Do the Alberta Rules of Court assist in the resolution of this question?

[49] No rule expressly or implicitly states that a nonparty to proceedings before an Appeal
Tribunal may or may not seek leave to appeal if the nonparty has an interest in a decision of the
Appeal Tribunal.
[50] While s. 14(4) of the Alberta Rules of Court gives the Court of Appeal the jurisdiction to
hear appeals from the whole or any part of a decision of a Queen’s Bench judge, there is no
provision that expressly records who has a right to appeal.
[51] Nonetheless, one can confidently assert that the Alberta Rules of Court support the
conclusion that a party before the Court of Queen’s Bench may file an appeal. This determination
is the product of three rules.
[52] Rule 14.7 directs an appellant to file a notice of appeal under r. 14.8. Rule 14.8(2) obliges
an appellant to file a notice of appeal “that meets the requirements of rule 14.12...and Form
AP-1...”. Rule 14.2(2)(a) makes it mandatory that “[a] notice of appeal...contain...the parties’
names, in the same order used in the style of cause in the court appealed from, with an indication of
the status of each on the appeal and in the court appealed from”. This is a clear indication that a
party in the proceedings below is entitled to appeal.
[53] Left unanswered is the question before me. May nonparties be allowed to appeal, even
though the decision they wish to appeal directed them to do nothing or refrain from doing
anything, and has no significant impact on their affairs?
39

Other enactments declare that the Court of Appeal may hear an appeal from a statutory delegate but decline to
identify who may appeal. E.g., Alberta Utilities Commission Act, S.A. 2007, c. A-37.2, s. 29(1).
40

Dyck v Laidlaw, 1999 ABCA 254, ¶ 4; 244 A.R. 193, 194 (“An appeal right can only be given by an express
provision in a statute, or in the Alberta Rules of Court”).
41

Judicature Act, R.S.A. 2000, c. J-2, s. 63(2).
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[45] The fact that the Metis Settlements Act39 is silent on who has the right to appeal a decision
of an Appeal Tribunal forces me to canvass other statutory sources.

[54] The case law governing the rights of prospective appellants provides the answer. Reference
to this rich vein of the law will allow a single judge of this Court to determine this question of law,
a jurisdiction expressly bestowed on this Court by the Judicature Act.42
B.

As a General Rule Only a Party to a Decision May Appeal

[55] The principle of finality speaks in favour of allowing the parties to a dispute to decide when
it has been resolved.43 And the principle that judicial resources should be deployed in the most
economical and effective manner possible strongly supports the proposition that appeal courts
should be extremely reluctant to hear appeals from decisions that the parties have decided not to
contest.44 Why should the state expend valuable resources to review a resolution to a controversy
that the original disputants have accepted?45
[56]

These values explain why, as a general rule, “a nonparty cannot appeal”.46

[57]

Intervener status is not a sufficient reason to allow a nonparty to appeal.47

42

R.S.A. 2000, c. J.2, s. 3(b)(ii).

43

Alliance for Marriage and Family v. A.A., 2007 SCC 40, ¶ 10; [2007] 3 S.C.R. 124, 127 (“This Court has never
allowed a private applicant under Rule 18(5) to revive litigation in which it had no personal interest.”); Dreco Energy
Services Ltd. v. Wenzel Downhole Tools Ltd., 2008 ABCA 36, ¶ 6; 429 A.R. 51, 53 (“None of the parties to the present
Queen’s Bench action has appealed the order in question here. If they thought that this order harms any of them, they
could have appealed”) & Boyd v. JBS Foods Canada Inc., 2015 ABCA 120, ¶ 9 (a party may appeal against an
adverse decision even though it did not appear before the decision maker).
44

See Vysek v. Nova Gas International Ltd., 2002 ABCA 112, ¶ 16; [2002] 10 W.W.R. 70, 77 (“Courts are trying to
streamline the justice process in an attempt to use government-funded resources more effectively and responsibly”).
45

Alliance for Marriage and Family v. A.A., 2007 SCC 40, ¶ 6; [2007] 3 S.C.R. 124, 126.

46

4 W. Stevenson & J. Côté, Civil Procedure Encyclopedia 76-38 (2003). See Société des Acadiens du Nouveau Brunswick Inc. v. Association of Parents for Fairness in Education, Grand Falls District 50 Branch, [1986] 1 S.C.R.
549, 592-95; Sklar Estate v. Sklar, 2011 ABCA 26, ¶ 3; 505 A.R. 68, 69 (“Generally, a non-party cannot appeal, and
the exceptions to that position are narrow”); Brewer v. Fraser Milner Casgrain LLP, 2008 ABCA 160, ¶ 40; 292
D.L.R. 4th 7540, 762 (“The general rule is that a person or body who is not a full party in the Court of Queen’s Bench
cannot appeal its decision to the Court of Appeal”); Dreco Energy Services Ltd. v. Wenzel Downhole Tools Ltd., 2008
ABCA 36, ¶ 8; 429 A.R. 51, 54 (“Generally speaking, non-parties rarely have rights, powers or duties in a suit.”);
Kristian Equipment Ltd. v. Urano Rentals Ltd., 74 Sask. R. 75 (C.A. 1978) (a nonparty’s appeal was struck because of
a “lack of status” even though it had an interest in the equipment which was the subject of a specific performance order
in the action); Bender v. Williamsport Area School District, 475 U.S. 534, 543-44 (1986) (“As a member of the School
Board sued in his official capacity Mr. Youngman has no personal stake in the outcome of the litigation and therefore
did not have standing to file the notice of appeal”) & Burleson v. Coastal Recreation, Inc., 572 F. 2d 509, 511 (5th Cir.
1978) (“Ordinarily only a litigant who was a party below and who is aggrieved by the judgment or order may appeal”).
47

Alliance for Marriage and Family v. A.A., [2007] 3 SCR 124, 125 & 126 (Justice LeBel denied an application by an
intervener in the Ontario Court of Appeal to be added as a party so that it could seek leave to appeal to the Supreme
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[58]

A Nonparty May Appeal in Extraordinary Circumstances

A statute may confer a right of appeal on a nonparty.

[59] If a statute has this effect, it displaces the general rule. A nonparty has the rights recorded
in the statute.
[60] If the statutory framework does not precisely define who may appeal 48, this Court has the
discretion to grant a nonparty permission to appeal or permission to seek leave to appeal in
extraordinary circumstances. Extraordinary circumstances may exist if the decision sought to be
appealed orders the person to do or refrain from doing something;49 directly affects important
interests of the nonparty;50 or the applicant could have been named a party in the proceedings
below.51

Court of Canada); Colangelo v. City of Mississauga, 104 N.R. 298, 298 (S.C.C. 1989) (“An intervener has no status to
apply for leave to appeal and the applicant has no status in this court”); Dreco Energy Services Ltd. v. Wenzel
Downhole Tools Ltd., 2008 ABCA 36, ¶ 4; 429 A.R. 51, 53 (“Many judges of the Supreme Court of Canada and
various provincial appeal courts have held that an intervenor cannot appeal”) & Iron v. Saskatchewan, [1993] 3
W.W.R. 308, 310 (Sask. Q.B. chambers 1992) (“[counsel] see an intervener as being without any right to appeal”).
48

A statute may confer a right of appeal on a nonparty.

49

E.g., Homestake Mining Co. v. Texasgulf Potash Co., 76 D.L.R. 3d 521, 524-25 & 528 (Sask. C.A. 1977) (the
Government of Saskatchewan had the standing to appeal a trial judge’s order compelling a public servant to answer
questions at trial over the objections of the Government of Saskatchewan, a nonparty); Guaranty Trust Co. of Canada
v. Fleming & Talbot, [1947] 1 D.L.R. 184, 186 (Ont. C.A. 1946) (a person served with an appointment for
examination who is not a party to the action has a right of appeal); Goodere v. White, 15 P.R. 433 (Ont. C.A. 1893) (the
wife of a judgment debtor had standing to appeal an order directing her to submit to an examination by the judgment
creditor); Bassel’s Lunch Ltd. v. Kick, [1936] 4 D.L.R. 106 (Ont. C.A.) (an injunction limiting picketing may be
enforced against a person not a party to the action). Contra, Johnston v. Prince Edward Island, [1988] P.E.I.J. No.
110; 73 Nfld. & P.E.I.R. 219 (Sup. Ct. App. Div. chambers) (the Court dismissed an appeal by the Clerk of the
Executive Council against an order requiring him to attend for oral discovery and produce documents).
50

Houg Alberta Ltd. v. 417034 Alberta Ltd., 117 A.R. 196 (C.A. chambers 1991) (the Court granted leave to appeal a
Development Appeal Board decision to an applicant who was not given notice but was directly affected by the Board
decision). See Dyck v. Laidlaw, 1999 ABCA 254, ¶ 9; 244 A.R. 193, 195 (legislation may grant a right of appeal in
terms that do not include a person with a strong interest in the impugned decision).
51

See S. Williams & F. Guthrie-Smith, Daniell’s Chancery Practice: Being a Treatise on the Practice of the Chancery
Division and on Appeal Therefrom 1111-12 (8th ed. 1914) (“It is not necessary that the person who appeals should be
actually a party to the record; it is sufficient if he has an interest in the question which may be affected by the judgment
or order appealed from. The test is whether he could be made a party to the action by service.”); 1 H. Seton, Forms of
Judgments and Orders in the High Court of Justice and the Court of Appeal, Having Special Reference to the Chancery
Division, with Practical Notes 825 (7th ed. 1912 A. Ingpen, F. Bloxam & H. Garrett) (“Leave to appeal will not be
given to a person not a party unless his interest is such that he might have been made a party”); In re Youngs, 30 Ch.D.
421 (C.A. 1885) (a residuary legatee of estate B could not appeal a disposition in an action involving estate A even
though the estate A action affected estate B); In re Markham, 16 Ch.D. 1 (C.A. 1880) (a person who claimed to be a
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It is true that one can find the odd case allowing an appeal by a non-party intimately
and heavily affected by an order, such as someone whose property is seized or
removed by the very order. Some of them may be cases of mere shortcuts, where
the appellant obviously has the right to be added as a party, but no one bothers to do
so.
[62] The principles53 accounting for the proposition that persons may commence actions or
proceedings on the basis of public interest standing54 do not apply when considering who may
appeal.55 The values that determine who may present an issue to a court with original jurisdiction56
are very different from those that identify the circumstances when a nonparty may invoke
appellate jurisdiction and contest a disposition that the parties have either accepted or decided does
not warrant the expenditure of additional resources.57
residuary legatee under a will could appeal a determination identifying the residual legatees even though he was not a
party in the action); Markham v. Markham, 16 Ch.D. 1 (C.A. 1880) (the Court granted leave to appeal to a nonparty
interested in the determination of the cause); & Wood v. Madras Irrigation and Canal Co., 23 Ch.D. 248, 251-52
(C.A. 1883) (“By no possibility could [the applicant] have been made a party to the action, nor can he claim to be in the
same position as a party to the action”).
52

2008 ABCA 36, ¶ 5; 429 A.R. 51, 53.

53

The public interest standing doctrine ensures that someone will be allowed to contest the constitutional validity of
legislation. See T. Cromwell, Locus Standi A Commentary on the Law of Standing in Canada 92-95 (1986); B.
Strayer, The Canadian Constitution and the Courts 147 (1983) & 2 P. Hogg, Constitutional Law of Canada 59-3 &
59-4 (5th ed. suppl. looseleaf 2013-release).
54

Downtown Eastside Sex Workers Against Violence Society v. Canada, 2012 SCC 45 [2012] 2 S.C.R. 524; Finlay v.
Canada, [1986] 2 S.C.R. 607; Canada v. Borowski, [1981] 2 S.C.R. 575; Nova Scotia v. McNeil, [1976] 2 S.C.R. 265;
Thorson v. Canada, [1975] 1 S.C.R. 138 & Reese v. Alberta, 123 A.R. 241 (Q.B. 1992).
55

See Diamond v. Charles, 476 U.S. 54 (1986) & Bender v. Williamsport Area School District, 475 U.S. 534 (1986)
(the Supreme Court refused to hear appeals filed by nonparties). But cf Pembina Institute for Appropriate
Development v. Alberta Utilities Commission, 2011 ABCA 302, ¶ 20 (chambers) (the Court utilized public interest
standing principles to ensure that someone, in a very unusual fact pattern, could challenge the exercise of
administrative authority by appeal) & Bengston v. Natural Resources Conservation Board, 2003 ABCA 173
(chambers) (the Court, taking into account public interest standing principles, accorded standing to seek leave to
appeal a decision of an administrative tribunal to a person whose business interests were directly affected by the
contested order).
56

2 P. Hogg, Constitutional Law of Canada 59-3 (5th ed. suppl. looseleaf 2013 – release 1) (standing ensures that court
resources are expended only on disputes that feature parties with interests important enough to cause them to
vigorously promote their positions). See generally S. Bandes, “The Idea of a Case”, 42 Stan. L. Rev. 227 1990).
57

See ¶ 55 supra & Kourtessis v. Minster of National Revenue, [1993] 2 S.C.R. 53, 70.
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[61] In Dreco Energy Services Ltd. v. Wenzel Downhole Tools Ltd.52 this Court explained why
some of the exceptions exist:
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Application of the General Principles

[63] It is common ground that the East Prairie Metis Settlement, the Peavine Metis Settlement
and the Elizabeth Metis Settlement were not parties to the proceedings before the Appeal Tribunal.
This fact triggers the general rule – a nonparty cannot appeal.
[64] And there are no exceptional circumstances that the case law recognizes to justify
according the applicants status to apply for permission to appeal.
[65] The contested Appeal Tribunal order does not compel the applicants to do or refrain from
doing anything. It determined who could cast ballots on the merits of granting membership in the
Gift Lake Metis Settlement to Messrs. Whitehead and Laboucane. Nor can it be said that the
impugned decision directly affects important interests of the applicants. The Appeal Tribunal’s
decision only binds Gift Lake Metis Settlement and Messrs. Calaheson, Whitehead and
Laboucane.58 The law governing the obligation of the Registrar to protect the integrity of the
membership list has been declared by this Court in Gauchier v. Registrar of Metis Settlements
Land Registry. Finally, the applicants could not have been parties before the Appeal Tribunal. The
dispute affected the members of the Gift Lake Metis Settlement and the proposed new members.
[66] For these reasons, the applicants do not have the standing to seek permission to appeal.
This decision makes it unnecessary to deal with the merits of the applicants’ permission to appeal
applications.
VII.

Conclusion

[67]

These applications are dismissed with costs.

Application heard on September 9, 2015
Reasons filed at Edmonton, Alberta
this 24th day of November, 2015

Wakeling J.A.

58

Elizabeth Metis Settlement v. Metis Settlements Appeal Tribunal, 2004 ABCA 418, ¶ 13 (“The effect of MSAT’s
decision on Elizabeth Metis Settlements is limited as MSAT’s decision does not constitute binding precedent”).
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R.B. Hajduk
for the Applicants
P. Seaman
for the Respondent Gift Lake Metis Settlement
K.N. Lambrecht, Q.C.
for the Respondent Metis Settlements Appeal Tribunal
J.R. Speer
for the Respondent Registrar of the Metis Settlements Land Registry
Lyle Whitehead, Brandon Laboucane and Lester Calaheson
Respondents, In Person
Metis Settlements General Council (no appearance, not represented)
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Corrigendum of the Reasons for Decision of
The Honourable Mr. Justice Thomas W. Wakeling
_______________________________________________________
The following changes have been made:
Page 12
1.

Removed the words “a Decision” from Heading “B.”;

2.

Footnote 43, line 3, “; 429 A.R. 51, 53” has been added;

3.

Footnote 46, line 7, “; 429 A.R. 51, 54” has been added; and

4.

Footnote 46, the case of “Burleson v. Coastal Recreation, Inc.” has been moved to the end
of the footnote.

Page 16
J.R. Speer
for the Respondents Registrar of the Metis Settlements Land Registry
and Metis Settlements General Council
has been changed to:
J.R. Speer
for the Respondent Registrar of the Metis Settlements Land Registry
Metis Settlements General Council (no appearance, not represented)
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Not a party on the Permission to Appeal application
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Applications to Strike an Appeal and for Permission to Appeal

2018 ABCA 440 (CanLII)

Citation: Aubin v. Quantiam Technologies Inc., 2018 ABCA 440

_______________________________________________________

[1]

There are two applications before me today.

[2]
Renee Lyne Aubin seeks an order striking Quantiam Technologies Inc.’s appeal on the
ground that it was not a party to the proceedings. In the alternative, she seeks an order naming
Quantiam and Sabino Steven Anthony Petrone as co-appellants requiring them to file joint
materials and make joint submissions. She also seeks an order setting a date of appeal and
timelines for the exchange of materials among the parties.
[3]

Quantiam seeks an order granting it permission to appeal.1

[4]
Both applications relate to a remedy order made in a Matrimonial Property Act 2
proceeding.3 That order, among other things, granted Ms. Aubin a security interest in all the shares
Mr. Petrone held in Quantiam and a security interest in one building owned by Quantiam.
[5]
The questions before me are these. Is Quantiam, a nonparty to the Matrimonial Property
Act proceeding, entitled to appeal the order of the trial judge? If it is entitled to appeal, are
Quantiam and Mr. Petrone sufficiently allied that this Court should direct them to file joint
materials and make joint submissions as co-appellants?
[6]

1

As a general rule, “a nonparty cannot appeal.”4

R.S.A. 2000, c. M-8.

2

Brewer v. Fraser Milner Casgrain LLP, 2008 ABCA 160, ¶ 40; 292 D.L.R. 4th 750, 762 (“A non-party can appeal if
... it gets leave to do so from the Court of Appeal”).
3

4

See Aubin v. Petrone, 2018 ABQB 973.

4 W. Stevenson & J. Côté, Civil Procedure Encyclopedia 76-38 (2003). See Société des Acadiens du Nouveau Brunswick Inc. v. Association of Parents for Fairness in Education, Grand Falls District 50 Branch, [1986] 1 S.C.R.
549, 592-95; Sklar Estate v. Sklar, 2011 ABCA 26, ¶ 3; 505 A.R. 68, 69 (“Generally, a non-party cannot appeal, and
the exceptions to that position are narrow”); Brewer v. Fraser Milner Casgrain LLP, 2008 ABCA 160, ¶ 40; 292
D.L.R. 4th 750, 762 (“The general rule is that a person or body who is not a full party in the Court of Queen’s Bench
cannot appeal its decision to the Court of Appeal”); Dreco Energy Services Ltd. v. Wenzel Downhole Tools Ltd., 2008
ABCA 36, ¶ 8; 429 A.R. 51, 54 (“Generally speaking, non-parties rarely have rights, powers or duties in a suit.”);
Kristian Equipment Ltd. v. Urano Rentals Ltd., 74 Sask. R. 75 (C.A. 1978) (a nonparty’s appeal was struck because of
a “lack of status” even though it had an interest in the equipment which was the subject of a specific performance order
in the action); Bender v. Williamsport Area School District, 475 U.S. 534, 543-44 (1986) (“As a member of the School
Board sued in his official capacity Mr. Youngman has no personal stake in the outcome of the litigation and therefore
did not have standing to file the notice of appeal”) & Burleson v. Coastal Recreation, Inc., 572 F. 2d 509, 511 (5th Cir.
1978) (“Ordinarily only a litigant who was a party below and who is aggrieved by the judgment or order may appeal”).
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[7]
However, there are exceptions to this general rule. One exception arises where the decision
sought to be appealed orders the person to do or refrain from doing something.5 Another exception
arises where the decision directly affects important interests of the nonparty.6
[8]
In this case, the trial judge declared that Ms. Aubin’s money judgment against Mr. Petrone
“is protected by a security interest in Mr. Petrone’s shares in Quantiam and a security interest in
[a] Building” that is owned by Quantiam.7
[9]
The order Quantiam seeks permission to challenge affects important interests of Quantiam.
It adversely affects Quantiam’s ability to use its property as it sees fit and has an equitable
dimension. It is entitled to appeal the decision. It meets the test this Court applies in a
permission-to-appeal application by a nonparty.
[10] In my view, Quantiam and Mr. Petrone are not sufficiently allied in their legal interests to
order them to file joint materials and make joint submissions. It would not be an abuse of process
to permit them to make separate submissions in this matter. Besides Ms. Aubin and Mr. Petrone,
there are other shareholders in Quantiam. The challenged Matrimonial Property Act order does not
affect the legal interests of Quantiam and Mr. Petrone in the same manner. On appeal, their
interests may not be identical. This fact justifies permitting them to make separate arguments.
[11] Mr. Petrone has now filed a notice of appeal against the same order that Quantiam seeks
permission to appeal against.8

5

Peavine Metis Settlement v. Whitehead, 2015 ABCA 366, ¶ 60; 612 A.R. 25, 35 (chambers). E.g., Homestake Mining
Co. v. Texasgulf Potash Co., 76 D.L.R. 3d 521, 524-25 & 528 (Sask. C.A. 1977) (the Government of Saskatchewan
had the standing to appeal a trial judge’s order compelling a public servant to answer questions at trial over the
objections of the Government of Saskatchewan, a nonparty); Guaranty Trust Co. of Canada v. Fleming & Talbot,
[1947] 1 D.L.R. 184, 186 (Ont. C.A. 1946) (a person served with an appointment for examination who is not a party to
the action has a right of appeal); Goodere v. White, 15 P.R. 433 (Ont. C.A. 1893) (the wife of a judgment debtor had
standing to appeal an order directing her to submit to an examination by the judgment creditor); Bassel’s Lunch Ltd. v.
Kick, [1936] 4 D.L.R. 106 (Ont. C.A.) (an injunction limiting picketing may be enforced against a person not a party to
the action). Contra, Johnston v. Prince Edward Island, [1988] P.E.I.J. No. 110; 73 Nfld. & P.E.I.R. 219 (Sup. Ct. App.
Div. chambers) (the Court dismissed an appeal by the Clerk of the Executive Council against an order requiring him to
attend for oral discovery and produce documents).
6

Peavine Metis Settlement v. Whitehead, 2015 ABCA 366, ¶ 60; 612 A.R. 25 (chambers) & Houg Alberta Ltd. v.
417034 Alberta Ltd., 117 A.R. 196 (C.A. chambers 1991) (the Court granted leave to appeal a Development Appeal
Board decision to an applicant who was not given notice but was directly affected by the Board decision). See Dyck v.
Laidlaw, 1999 ABCA 254, ¶ 9; 244 A.R. 193, 195 (legislation may grant a right of appeal in terms that do not include
a person with a strong interest in the impugned decision).
7

Aubin v. Petrone, 2018 ABQB 973, ¶¶ 30-31 (emphasis added).

8

File number 1803-0350-AC.
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[13] Quantiam’s appeal will have to be consolidated with Mr. Petrone’s appeals of the merits
and remedy orders in the Matrimonial Property Act proceedings.
[14]

The case management officer is available to assist the parties with consolidation.

[15]

Counsel have agreed on the timelines for filing the appeal materials.

[16] Ms. Aubin’s application to strike Quantiam’s appeal is dismissed. Quantiam’s application
for permission to appeal is granted.
[17]

Quantiam is entitled to its costs.

[18] The Court acknowledges the able assistance of counsel. Their arguments focused on the
two issues that had to be resolved.
Application heard on December 20, 2018
Reasons filed at Edmonton, Alberta
this 21st day of December, 2018

Wakeling J.A.

2018 ABCA 440 (CanLII)

[12] The Court is confident that counsel for Mr. Petrone and Quantiam will not make the same
arguments.
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for Quantiam Technologies Inc.
Respondent on Strike application
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Respondent on Strike application
Not a party on the Permission to Appeal application
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Application to add Appellants as Parties to Appeal and
Application for Stay of Enforcement

2011 ABCA 26 (CanLII)

Citation: Sklar Estate v. Sklar, 2011 ABCA 26

_______________________________________________________

[1]
The applicant, I.M. Cameron & T.L. Cameron Professional Corporation, operating as
Cameron & Cameron, sought to be granted standing as a party Appellant in the within appeal on
Court File No. 1003-0332-AC. The application was dismissed with costs against the applicant for
this and two earlier appearances with reasons to follow. These are those reasons.
[2]
The Notice of Appeal was putatively filed by Kevin Boyko, Executor for the Estate of Henry
Joseph Sklar, as appellant. It named Heather Ann Sklar and Peter Gordon Sklar, as respondents. It
was from the judgment of Yamauchi J. at 2010 ABQB 544. The professional corporation asserts that
it believed the appeal was authorized by the executor, but this is not the executor’s position. It is
unnecessary for me to explore this issue except to note that the appeal constituted initiation of
litigation by the estate which, if authorized by the executor, arguably exposed the executor
personally to paying costs: see e.g. Scott and Cresswell v. Cresswell, [1976] 3 W.W.R. 382, [1976]
A.J. No. 580 (QL) at paras. 5 to 8. Counsel for the executor indicates that the executor does not wish
to pursue the appeal and would abandon the appeal but is concerned about costs. A motion on the
executor’s appeal may follow to resolve that question.
[3]
The present motion comes down to whether the professional corporation should, in effect,
be allowed to take over the appeal. Generally, a non-party cannot appeal and the exceptions to that
position are narrow: Brewer v. Fraser Milner Casgrain LLP (2008), 90 Alta. L.R. (4th) 201, 432
A.R. 188, 2008 ABCA 160 at paras. 40 to 49, leave denied [2008] S.C.C.A. No. 290 (QL). In
addition, the professional corporation, if an appellant, would be appealing out of time and would
have to meet the criteria for an extension of time.
[4]
One rationale offered for the professional corporation taking over the putative appeal is that
Yamauchi J. below directed that the accounts effectively charged to the estate by the professional
corporation be taxed by a taxing officer under Rule 623(1)(a) of the Alberta Rules of Court, AR
390/68: para. 79 of 2010 ABQB 544. That direction was made in conjunction with a further
direction that the expenses charged to the estate by the executors also be taxed, inclusive of those
same professional corporation accounts. Amongst other things, Yamauchi J. wanted to avoid
“double dipping” (bearing in mind, inter alia, that the professional corporation asserted doing things
for the estate which are normally done by the executors).
[5]
An ancillary objection by the professional corporation relates to the permission given by
Yamauchi J. to the beneficiaries to attend before the taxing officer to make submissions about the
expenses charged to the estate including the fees charged by the professional corporation: at para.
84. The professional corporation implies that it adds insult to injury for Yamauchi J. to also specify
that the beneficiaries would be entitled to costs at the taxation, but that the professional corporation
would not: at para. 100. The professional corporation asserted that this order suggested that the
corporation had fiduciary duties directly to the beneficiaries which proposition the corporation
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denies both as a matter of law and fact. The professional corporation also raises the spectre of
possible breach of solicitor-client privilege or litigation privilege if the beneficiaries are present
when potentially privileged information is discussed with the taxation officer. While counsel for the
beneficiaries proposes an answer to part of this, it is not appropriate for me to comment on the
validity of claims of privilege, howsoever framed. Further, the issue of inferred fiduciary
relationship is a moot point at this stage and may never flower as the principal concern of the
professional corporation respecting potential privileges seems to me to be not out of reach of
appropriate prophylactic measures by order of the Court of Queen’s Bench.
[6]
Yamauchi J. did not offer any detailed interpretation about all the terms of any agreement[s]
between the professional corporation and either of the first or second executors, on the topics of
provision of legal or other services. Yamauchi J. did make reference to the position before him of
the professional corporation in that regard: at paras. 76 to 77. By an affidavit of a legal assistant
dated November 19, 2010 filed with the Court, the professional corporation impugned the finding
by Yamauchi J. whereby he expressed doubt about any retainer agreement with the current executor
and putative appellant by saying “if there was one”: at para. 76. The affidavit insists that “in fact
Retainers were signed and disclosed”.
[7]
Whether or not Yamauchi J. was expressing doubt as to whether any such agreement[s]
physically existed or was merely expressing doubt as to legal efficacy is neither here nor there for
present purposes. In my view, this Court has no sufficient basis to determine the validity or efficacy
of any such agreement[s] in law or fact without all relevant evidence. Yamauchi J. did refuse to
approve a term of one agreement which increased the percentage of the estate that the professional
corporation could charge for core legal services. It would be too abstract a proposition for this Court
to essay an opinion whether or not Yamauchi J. could have made any binding decision as to the
validity of that term and that agreement. If he was in error, the error is not elusive of review
eventually. Further, even if the taxing officer should consider himself bound either by that aspect
of the decision of Yamauchi J. or by any other obiter comments of Yamauchi J. expressing doubt
about other terms or charges by the professional corporation, the taxation process should provide
the opportunity for necessary elaboration of the factual context. The decision of the taxation officer
will be itself reviewable, and any elements of that decision, of whatever provenance in the reasons
of Yamauchi J., will be reviewable at that time. In other words, there should be an appropriate
opportunity in future for a proper fact-based resolution of any of the professional corporation’s
objections to the decision of Yamauchi J. Alternatively, the matter may settle in one way or another.
[8]
Issues of the duties of executors and lawyers for executors, and to whom, and issues of
conflicts of interest, and issues of how much executors must be advised about, are significant and
complex. It may be unnecessary to resolve any such issues. This Court should avoid attempting to
determine such matters on the record here, particularly when one considers issues of potential
liability: see e.g. Yonge v. Toynbee, [1910] 1 KB 215, [1908-10] All E.R. Rep. 204; Evans v.
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James, [1999] EWCA Civ. 1759; see also Ward Estate v. Olds Aviation Ltd. (1996), 46 Alta. L.R.
(3d) 177, 193 A.R. 133 at paras. 43 to 46. Moreover, the Court need not embark on inquiries that
properly belong somewhere else.
[9]
At any rate, Yamauchi J. was not in a position to evaluate the meaning or implications of the
content of any such agreement between the professional corporation and either executor. There may
well be factual disputes there and there would be legal issues to address. The present putative appeal
is not the legal acreage for such skirmishing, nor does it seem to me to be clearly in the interest of
the executor to seek any determination of such a matter on the present record before this Court. So
the focus of attention before me returns to whether the professional corporation should be allowed
to take over an appeal from the decision of Yamauchi J. directing to taxation of accounts on grounds
related to the interests of the professional corporation.
[10] Other rationales offered for the professional corporation taking over the putative appeal
related to what the corporation argued were other errors in the analysis of Yamauchi J. such as (a)
in relation to his view of what constituted core and non-core legal services in the schedules to the
Surrogate Rules and (b) what constituted non-legal services and (c) in relation to his view as to what
was excessive or unjustified in terms of fees or expenses to be charged to the estate. As noted above,
much of this was arguably obiter, and even if it was not, the merit of any binding directions can be
determined later on a proper record. Yamauchi J. had the power to order taxation under the
Surrogate Rules, AR 130/95 and their interrelationship with the regular Rules.
[11] As mentioned above, once the taxation officer has made decisions on the taxation topics, a
party to the decisions has the right to appeal those decisions to a judge. Following through with
taxation of the accounts is characterized by the professional corporation as “duplicity [sic] of steps”.
I disagree. A decision of this Court reviewing the judgment of Yamauchi J. on this current record
could not expedite or simplify things for the professional corporation or for anybody else involved,
because at its highest this Court would refer the matter back to Yamauchi J. or to taxation. An appeal
is from a judgment, not from the reasons.
[12] At bottom, the decision of Yamauchi J. involved exercises of discretion which, in turn, were
preliminary to a factual determination whether the various fees and expenses charged to the estate,
and to the executor to be passed on to the estate, were reasonable and lawful. The prospects for an
appeal by the executor of the estate were not such, evidently, as to persuade the executor to appeal.
This is quite understandable. It is palpably plain that the professional corporation could add nothing
useful in argument of fact or law to an adjudication by this Court on an appeal as to the rights and
liabilities of the executor.
[13] As for allowing the professional corporation to take over in order to serve the corporation’s
own interests within this putative appeal, there is no clear justification for an extension of time being
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granted to the professional corporation, and no justification for giving the professional corporation
standing on what is an incomplete and in some respects one-sided record wherein the chambers
judge decided the accounts should be taxed. The application by the professional corporation for
standing as a party appellant is dismissed.

Application heard on January 13, 2011
Reasons filed at Edmonton, Alberta
this 25th day of January, 2011

Watson J.A.
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A.

The Issue

[1]
The issue here is whether, and to what extent, a tribunal created by statute can appeal from
a superior court’s judicial review quashing that tribunal’s decision.
[2]
We heard this as a preliminary issue. It only emerged fully during oral argument of the
substantive appeal, so we adjourned the appeal and received further written argument on the right
to appeal, from the Chief Commissioner and the complainant, Ms. Brewer. (Fraser Milner
understandably saw no need to participate in this issue, having its own independent appeal on foot.)
B.

Facts

[3]
Ms. Brewer complained to the Alberta Human Rights and Citizenship Commission that her
employer, Fraser Milner Casgrain, had insufficiently accommodated her health condition.
Ultimately, the Chief Commissioner of that Commission issued a decision agreeing with the report
of a Commission investigator. Both concluded that Ms. Brewer had neither cooperated sufficiently
with her employer, nor sufficiently proved her case. The Chief Commissioner therefore dismissed
her case at this preliminary stage, did not send it on to a formal hearing before a Human Rights
panel, and did not appoint such a panel.
[4]
Ms. Brewer applied to the Court of Queen’s Bench by judicial review and got an order
quashing the order of the Chief Commissioner: 2006 ABQB 258. As noted, Fraser Milner has
appealed to the Court of Appeal: Appeal # 0603-0184-AC. No one contests their right to appeal.
[5]
However, the Chief Commissioner has also filed a separate notice of appeal, #0603-0221AC. He filed a factum styled in both appeals (with both appeal numbers), which argues the merits
of the case. Ms. Brewer’s counsel denies the Commission’s right to appeal. This judgment is about
that.
[6]
When this topic first arose, counsel for the Chief Commissioner said that he would move in
the alternative for leave to intervene. But on reflection, he declines to do so, and stakes all on a right
to appeal fully.
C.

Silent Precedents

[7]
Admittedly the Human Rights, Citizenship and Multiculturalism Act contains no right to
appeal. A few statutes give other tribunals the right to appeal (see Part F), so the Legislature knows
how to do that when it wants to.
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[8]
One argument of the Chief Commissioner is that he has appealed judicial review decisions
to this Court in recent years, no one has objected to his doing so, and this Court has heard those
appeals. (The respondent’s argument counts three such previous appeals, only one involving
jurisdiction.)
[9]
However, admittedly this Court has not discussed whether the Chief Commissioner had the
right or power to do that, and courts most often do not raise issues of their own motion.
[10] Many cases hold that a previous case (especially at the same court level) which merely
assumes a legal proposition not argued, at best is very weak authority for that proposition. See Clark
v. Cdn. Nat. Rwy. [1988] 2 S.C.R. 680, 700-01, 89 N.R. 81, 54 D.L.R. (4th) 679, 694; and other
cases cited in 3 Stevenson & Coté, Civil Procedure Encyclopedia, Chapter 66, Parts K.2 and K.6
(2003). That is doubly so when the legal proposition is jurisdiction (for an appeal), as jurisdiction
cannot be conferred by consent.
[11] I find Alberta’s Rules of Court, the Court of Appeal Act, and the Judicature Act silent or
extremely vague about whether the Chief Commissioner can appeal here, or even whether he is a
party in the Court of Queen’s Bench. The Chief Commissioner relies on Young v. B.C. College of
Teachers, 2001 BCCA 164, 150 B.C.A.C. 228. It was not a case on judicial review. In one or two
sentences the British Columbia Court of Appeal just said (para. 15) that the plain ordinary language
of s. 6(1)(a) of a British Columbia statute gave an appeal. But the section did not say by whom, and
the Court of Appeal did not discuss that. That is a clear non sequitur. Some Acts are not a complete
Code; they are just silent on some topics. Little is to be gained by staring at those tea leaves.
[12]

So one must resort to case law.

D.

History and Basic Theory

[13] There are decisions of the Supreme Court of Canada on point (which I discuss in Part H
below.) However, merely citing them would not suffice as reasons here, for several reasons. First,
the Chief Commissioner’s other main argument is simplistic. It says that he was named as a
respondent in the Court of Queen’s Bench, and so is a full party and can appeal anything. Second,
the scope of any appeal by the Chief Commissioner is a separate question, and has been seriously
disputed in this case from the outset. It deserves some answer. Third, in recent years this Court has
received a number of factums from counsel for various statutory tribunals which discussed the merits
of those appeals (though often those counsel did not argue merits orally). The profession in Alberta
needs guidance.
[14] I will begin with some common law and history, to answer the Chief Commissioner’s
argument about the style of cause. I will now show that that is a mere form, a historical accident.
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[15] Alberta’s present Rules of Court replace the former notice of motion for certiorari with an
originating notice for judicial review to quash (R. 753.03, passed in 1987). Before that, the Rules
had expressly replaced the old writ of certiorari with that notice of motion for certiorari (1914, R.
824).
[16] However, those two Rules amendments merely altered the forms and the precise document
to commence proceedings. Neither they, nor any statute, creates or created any cause of action or
right to quash. That is still governed by the common law (as modified by fairly recent case law).
These 20th century changes in procedure have no effect on the rights of any of the persons involved.
See R. v. Titchmarsh (1915) 22 D.L.R. 272, 32 O.L.R. 569 (C.A.); cf. Re McEwen [1941] 1
W.W.R. 129, 140-41 (Man. C.A.), affd. [1941] S.C.R. 542; cf. R. v. Batchelor [1978] 2 S.C.R. 988,
18 N.R. 416 (paras. 42-46). So the substantive law on quashing by judicial review is the common
law on quashing by certiorari (with certain modern modifications).
[17]

What was the common-law writ of certiorari?

[18] The word certiorari is just Latin for “to be better informed”. For centuries the writ of
certiorari issuing from a superior court, was virtually the only way that justices of the peace and
other tribunals (other than superior courts) received any form of review or control. English
substantive rights often flowed from writs and their procedure.
[19] The key feature of certiorari was a command by the monarch to the Justices of Peace or
other tribunal to give up the case to, and send their entire record to, the superior court. Once thus
“better informed”, the superior court could either quash the decision of the tribunal, or send the
record back and tell the inferior tribunal to proceed. See R. v. Titchmarsh, supra, at 277-78; de
Smith, Judicial Review of Admin. Action 373-76, 388-89 (2d ed. 1968). (Recent editions of de
Smith are briefer.) Where judicial review is sought to quash the decision below, Alberta Rules still
order the tribunal to send up the record: Rr. 753.12 and 753.13.
[20] Since the Chief Commissioner here puts weight on the style of cause used in the Court of
Queen’s Bench, we must examine the common-law practice as to parties.
[21] The authoritative text was Chitty’s Forms of Proceedings in the King’s Bench Division. It
is consistent from the 11th edition of 1879 through the 14th edition of 1912. Its wording for the writ
of certiorari is as follows:

“GEORGE THE FIFTH by the Grace of God, . . . to the judge of the
county court of ____, holden at ____, greeting:
We, willing for certain causes to be certified of a plaint levied in our
court before you . . . command you that you send to us forthwith at
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the King’s Bench Division of our High Court of Justice the said
plaint aforesaid, with all things touching the same . . . that we may
further cause to be done thereupon what of right we shall see fit to be
done.
Witness ________________, Lord High Chancellor of Great Britain
. . .”
[22] See also Parker L.J., 11 Hals. Laws 124-25 (para. 230) (3d ed. 1955). The writ of certiorari
has no style of cause in the modern sense. If one wanted to draw up a Queen’s Bench style of cause
for the originating notice here, based on the common law, it would read as follows:
“Her Majesty the Queen, at the relation of Janice Brewer
Applicant
- and The Chief Commissioner of the Alberta Human Rights and Citizenship Commission
Respondent”
Doubtless Messrs. Fraser Milner could then move and get themselves added as a second respondent.
It is customary in Alberta to skip Her Majesty as the nominal applicant and merely name the relator
(Brewer) as the applicant. (Rules 739(3) and 753.09 are vague and ambiguous on the parties to
judicial review.)
[23] The critical point is that the common law writ (or the notice of motion or originating notice
which replaces it) names the statutory tribunal in order to get that tribunal’s file. The tribunal is not
a party in the traditional sense. Indeed after service of the writ (or notice of motion), the tribunal
below gives up its file and loses jurisdiction over the case: R. v. Batchelor, supra. In Canada the
tribunal rarely if ever pays costs, even if its decision is quashed.
[24] Nor does the tribunal even have to be a party. That was expressly held in Syncrude Can. v.
I.D. #189 (1986) 70 A.R. 211, 213 (paras. 12, 15). It especially need not be named as a respondent
if it has already delivered up its record: R. v. Christie McKay & Co. [1992] 4 W.W.R. 151, 152, 80
Man. R. (2d) 76 (para. 3), affd. [1993] 3 W.W.R. 396, 398-99, 83 Man. R. (2d) 197 (C.A.). (Indeed
there is authority that the tribunal should not be named as a respondent to a motion for judicial
review of its decision: dictum in Gratton v. Cdn. Judicial Council (1994) 115 D.L.R. (4th) 81, 89d,
78 F.T.R. 214, citing A.-G. Can. v. Bernard (Cdn. Human Rights Trib.) [1994] 2 F.C. 447, 17
Admin L.R. (2d) 2, 164 N.R. 361 (F.C.A.). Whether that authority is distinguishable in Alberta is
not clear; the Bernard case cites Federal Court of Canada Rules, some just like Alberta’s Rules,
some different.)
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[25] One can sue an individual over a disputed title to land without making the Registrar of Land
Titles a party, or appeal from a lower court without making the lower court or its judge a party. At
the end, the superior court (or appeal court) can order the Registrar of Land Titles or the lower court
to conform to the superior court’s judgment, though they are not parties.
[26] I do not suggest that this history proves that the Chief Commissioner cannot appeal. Rather,
my point is that the Chief Commissioner is neutral. The fact that it is customary in Alberta to name
the tribunal subject to judicial review as a respondent in the Queen’s Bench style of cause is merely
a historical and logistical feature. It is not a statement for or against any substantive rights or
standing of that tribunal.
E.

Scope of Participation by the Tribunal

[27]

So we should stop looking at form and find law on the substance of the topic.

[28] The first helpful question is this. In situations where the tribunal impugned can participate
in judicial review proceedings, to what extent can it participate?
[29] The Supreme Court of Canada has ruled on the topic. The leading case is Northwestern
Utilities v. Edmonton (City) [1979] 1 S.C.R. 684, 710, 23 N.R. 565, 89 D.L.R. (3d) 161. The case
is striking because the tribunal discussed was the Alberta Public Utilities Board. Though it was not
appointed by the Governor-General under s. 96 of the Constitution, statute gave the Board all the
powers of a superior court, indeed largely exclusively. No tribunal created by a province could have
more powers and status. One cannot distinguish that Northwestern Utilities decision on any ground
of supposed low status or narrow powers.
[30] The Northwestern Utilities case says that in the superior court or the Court of Appeal, the
statutory tribunal is restricted to arguing its own jurisdiction and explaining the record. The tribunal
cannot argue the merits.
[31] That decision has often been followed by the Supreme Court of Canada and our Court. The
Canada Labour Relations Board was not allowed to give oral argument, and its factum was
disregarded, because the jurisdiction of the Board was not challenged, in Central Broadcasting Co.
v. C.C.R.T. [1977] 2 S.C.R. 112, 119, 9 N.R. 345. The Canada Labour Relations Board could not
be heard on an appeal over an alleged error of law by that Board, with no jurisdictional question:
Cdn. Brotherhood of Ry. etc. Workers v. Victoria Flying Services [1979] 1 S.C.R. 95, 96, 78
C.L.L.C. 14, 182. That restriction on the scope of a statutory tribunal’s argument before a superior
court has been applied both to judicial review proceedings and to true appeals. See the cases
reviewed in Re Bambrick (1992) 101 N. & P.E.I.R. 181, 10 Admin. L.R. (2d) 112 (Nfld.) (paras.
49-50), and in Dairy Producers Co-op. v. Sask. Human Rights Comm. (1993) 109 D.L.R. (4th)
726, 728, 117 Sask. R. 68.
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[32] The tribunal’s power to argue jurisdiction does not permit the tribunal to argue natural justice
questions. The cases are reviewed in Re Bambrick, supra (paras. 42-51). And the Supreme Court
of Canada has now defined “jurisdiction” for many purposes rather narrowly, albeit not specifically
in this context: Dunsmuir v. R., 2008 SCC 9 (para. 59).
[33] The helpful and thorough factum and supplementary argument by Ms. Brewer’s counsel
fairly point out some other cases. Some more recent decisions of some other courts of appeal would
expand the Northwestern Utilities rule a little, and suggest that the statutory tribunal’s counsel can
also argue before the superior court the topics such as the standard of review. How courts of appeal
can contradict the narrower test in the Supreme Court’s Northwestern Utilities case is obscure.
[34] Some dicta let counsel for the tribunal argue the standard of review (on someone else’s
appeal), e.g. La Forest J. in Cdn. Assn. of Ind. Mechanics and Allied Workers v. Paccar of Can.
(Cdn. Kenworth) [1989] 2 S.C.R. 983, 1016, 102 N.R. 1, 62 D.L.R. (4th) 437. That is a judgment
by only two of the six judges deciding (though one dissenter took a similar view). The rest of the
Court did not mention the topic, which was in no way necessary to the decision. Not every Supreme
Court of Canada dictum binds, especially when it is inconsistent with another Supreme Court of
Canada decision, still less when the dictum is not in a majority decision. Still weaker is the implied
distinction between standard of review and explaining the decision (on the one hand) and merits (on
the other). I find that more than one-half the way down a slippery slope, in many cases.
[35] I do not claim that in England no bench of justices of the peace ever retained counsel to
argue the merits in the Divisional Court, after 1872 legislation. One finds Divisional Court decisions
criticizing them for doing so, and awarding costs against such justices of the peace.
[36] I can find no decision which states that counsel for the statutory tribunal can argue the merits
of the dispute to a superior court, and none was cited to us.
[37] The policy of Canadian law (and doubtless English law) is plain. The statutory tribunal
should be patently neutral. It cannot do that if it dons the uniform of one army, still less if it enters
that army’s front line and joins its bayonet charge.
[38] Most statutory tribunals (unlike a commission of inquiry) are permanent bodies. So these
same parties may well be back before the same tribunal with a similar dispute. Worse still, they may
well soon be back before the same tribunal with this identical case. Judicial review merely lets the
Court of Queen’s Bench quash or not quash; its modern power to amend (R. 753.07) is extremely
limited. Therefore, very often the Court of Queen’s Bench sends the matter back to the tribunal to
try again: see R. 753.06. In effect that is what Queen’s Bench did here. See Edm. v. Northwestern
Utilities, supra, at 709 (S.C.R.); Bell Can. v. Communication etc. Union (1996) 121 F.T.R. 42, 44
Admin L.R. (2d) 250 (paras. 8, 10). On the danger of bias thereby created, see Clayre v. Assn. of
Prof. Eng. etc., 2005 ABCA 59, 363 A.R. 114.
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[39] These restrictions on the scope of any role of the statutory tribunal in the superior court must
influence any decision of the right of the statutory tribunal to appeal. We cannot have inconsistent
rules on the two related subjects: see Part G. Indeed, the Supreme Court of Canada decisions on the
two subjects are consistent, as we will see in Part H.
F.

Can a Non-Party Appeal?

[40] The general rule is that a person or body who is not a full party in the Court of Queen’s
Bench cannot appeal its decision to the Court of Appeal. See dicta in Soc. des acadiens du N.-B.
v. Association of Parents for Fairness etc. [1986] 1 S.C.R. 549, 66 N.R. 173, 27 D.L.R. (4th) 406.
One could multiply authority for that obvious proposition.
[41]

There is a narrow exception. A non-party can appeal if four conditions are satisfied:
(a)

it gets leave to do so from the Court of Appeal;

(b)

the case is equitable (such as a suit for an injunction or declaration);

(c)

it proves that it has a personal stake or right which will be adversely affected
by the Queen’s Bench judgment complained of; and

(d)

no one else is willing to appeal.

See Soc. des acadiens, supra (at pp. 436-7 D.L.R.).
[42] Obviously none of those four necessary conditions is satisfied here. This is a judicial review
case, not a lawsuit in equity, nor for equitable remedies.
[43] Someone should either be a full party to the lawsuit, or not a party. No one should be made
a party after the Court of Queen’s Bench has pronounced judgment, just to let him or her appeal:
Dreco Energy Services v. Wenzel Downhole Tools, 2008 ABCA 36, Edm. 0703-0339-AC (Jan. 31).
[44] The reasoning above is consistent with (and may well explain) another line of cases.
Someone who was an intervener in the Court of Queen’s Bench cannot appeal to the Court of
Appeal, nor move for leave to appeal to the Court of Appeal (or the Supreme Court of Canada). See
Colangelo v. Mississauga (City) (1989) 104 N.R. 298, 37 O.A.C. 321 (S.C.C.); Alliance for
Marriage and the Family v. A.A., 2007 SCC 40, [2007] 3 S.C.R. 124, 285 D.L.R. (4th) 255, 231
O.A.C. 395, 368 N.R. 384 (LeBel J.).
[45] That is especially true if the person or body wishing to appeal has no personal interest which
will be affected, and is merely concerned about developing the law: Alliance for Marriage and the
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Family v. A.A., supra; cf. Friends of Democracy v. A-G. N.W.T. (1999) 176 D.L.R. (4th) 661
(N.W.T. C.A.).
[46] Indeed, the law goes even further than that. Even if a true party files a valid motion for leave
to appeal, someone who is not a party cannot ordinarily even seek to intervene before leave to appeal
is granted: N.M.P. v. R., 2000 SCC 59, [2000] 2 S.C.R. 857, 149 C.C.C. (3d) 446 (Arbour J.).
[47] Sometimes a statute gives the statutory tribunal or its counsel an express right to be heard
in the Court of Queen’s Bench or Court of Appeal. Even then, if a true party appeals or seeks leave
to appeal, counsel for the tribunal should not argue the merits so long as any (other) party is willing
to do so: Nycan Enr. Corp. v. A.E.U.B., (2001) 277 A.R. 391, 396 (one J.A.); Alta. Energy Co. v.
Goodwell Petr. Corp., 2003 ABCA 277, 339 A.R. 201, 224, 233 D.L.R. (4th) 341 (para. 102).
[48] The law is so strong that even if a statute gives a person aggrieved a statutory right to appeal
or be heard (which is absent here), the courts limit that right to persons with a pecuniary or
proprietary interest which will be harmed, or to the prosecutor in a quasi-criminal proceeding: Real
Estate Council of Alta. v. Henderson, 2007 ABCA 303, [2007] 12 W.W.R. 601, 417 A.R. 39, 286
D.L.R. (4th) 110, leave den. (S.C.C. 27 Mar. ’08); Dairy Producers Co-op. v. Sask. Human Rights
Comm., supra, at 729c. (D.L.R.). Ordinarily a “person aggrieved” or similar phrase in legislation
allowing an appeal does not include the statutory tribunal whose decision is in question in the
superior court: Ealing (Borough) v. Jones [1959] Q.B. 384 (D.C.); R. v. Dorset Quarter Sessions
App. Ctee. [1960] 2 Q.B. 230 (D.C.).
[49] And of course the fact that the superior court indulged someone or his or her counsel and
heard that counsel’s arguments, does not confer on that person or body the right to appeal: Richard
Niebuhr Ent. v. Vancouver Bd. of Variance, 2007 BCCA 528, 247 B.C.A.C. 305, 287 D.L.R. (4th)
563 (para. 13), leave den. (S.C.C. 20 Mar. ‘08).
G.

Distinguish Issues

[50] We have been drawing analogies from a number of topics, but they are not all the same. We
should not confuse the following five topics:
(a)

right to be heard in Queen’s Bench during a motion for judicial review of a
decision by the tribunal;

(b)

right to be heard in the Court of Appeal (as a respondent) when someone else
appeals;

(c)

right to move to intervene and be heard as intervener in the Court of Appeal;

(d)

right to move to be added as a party when someone else appeals to the Court
of Appeal; and
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(e)

right to appeal to the Court of Appeal, especially when no one else does, and
(since the tribunal would scarcely appeal from refusal of judicial review), this
means appeal to upset judicial review.

[51] What is in issue in the present case is topic (e). The Chief Commissioner here has expressly
disclaimed (c). (So by implication maybe he has disclaimed topic (b), no one mentioning the fact
that both appeal numbers are on the Chief Commissioner’s factum.)
[52] There is some link between the topics of who can appeal and the scope of argument on
appeal. There is little point to letting someone appeal if he or she cannot argue in favor of his or her
appeal.
[53] But the two topics are far from identical. It is one thing to let the tribunal submit some
argument on a topic like jurisdiction when someone else is pursuing a valid appeal. The role of that
argument is directed only to the Court of Appeal’s law-making (precedential) powers, not to the
result in the particular case. That extra argument costs the other parties little. It is very different to
let a tribunal itself appeal when no one else wants to appeal. That appeal would be directed at
changing the result in this case, and would create litigation, delay, uncertainty, and expense. It would
turn the tribunal into a litigant pure and simple, the enemy of a citizen (or government), just because
he or she won in the superior court.
H.

Appeal by the Tribunal Impugned

[54] There is binding precedent on this precise topic. Can the statutory tribunal whose own
decision has been quashed by judicial review, appeal from that to the Court of Appeal? No, it cannot
do so unless its own jurisdiction is in question or was questioned by Queen’s Bench. The leading
case is Labour Relations Bd. v. Dom. Fire Brick etc. [1947] S.C.R. 335, [1947] 3 D.L.R. 1. See the
decisions of the Chief Justice and Kerwin J. (p. 339 S.C.R.) and of Estey J. (p. 344). (The minority
judgment, by Rand and Kellock J., is vague on this topic.)
[55] The minority said much the same in Labour Relations Bd. v. E. Bakeries [1961] S.C.R. 72,
78, 26 D.L.R. (2d) 332 (and the majority did not discuss the point). The topic came up again in Can.
Labour Relations Bd. v. Transair, [1977] 1 S.C.R. 722, 727-28, 745-46, 756, 9 N.R. 181. All the
Supreme Court judges there agreed that the impugned tribunal can appeal only to protect its
jurisdiction, and that an appeal on the merits is bad. There are dicta to that effect in Bibeault v.
McCaffrey (Vassar v. Carrier) [1984] 1 S.C.R. 176, 190-91, 52 N.R. 241. (It went off on whether
audi alteram partem was a question of jurisdiction.)
[56]

I have found no decision to the contrary, and counsel cite none.

[57] It is obvious that the jurisdiction of the Chief Commissioner was not in issue here, however
one defines “jurisdiction” (a definition which has expanded and contracted from time to time).
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Indeed, the factum of the Chief Commissioner (styled and numbered in both appeals) argues at
length (among other things):
a)

the standard of review in Queen’s Bench;

b)

whether the Commissioner’s decision here was in fact reasonable, and its
merits; and

c)

whether the respondent Brewer (the complainant) had violated her own duty
to accommodate.

[58] Saying that a tribunal can discuss the standard of review on someone else’s appeal is not a
ground to allow the tribunal itself to appeal. That would contradict the Dom. Fire Brick line of cases
above. See Clayre v. Assn. of Professional Eng. etc., supra (para. 10). In any event, the Chief
Commissioner’s factum on this appeal argued the merits. The existing parties to Fraser Milner’s
appeal are able to argue standard of review themselves, and do.
I.

Gatekeeping Function

[59] The Chief Commissioner has an alternative argument, even if he is otherwise wrong on all
the topics discussed above. He suggests that here he was not deciding as a tribunal would decide;
instead, he was acting as a gatekeeper.
[60] I disagree, and find that argument backwards. The Chief Commissioner dismissed Ms.
Brewer’s complaint at the first stage. He did not find it arguable, nor send it on to a full hearing. His
dismissal was a full and final decision on the merits. He found no merit, not even arguable merit.
The decision was summary and without full evidence, but that does not make it any less a decision.
What if a Master or judge in chambers or a preliminary inquiry summarily dismisses a lawsuit
(under R. 159) or a prosecution, and the plaintiff or Crown appeals? It is unthinkable that the Master
or judge be heard on that appeal, still less that the Master or judge could appeal to the Court of
Appeal from reversal by an intermediate court.
[61] Nor was the Chief Commissioner who decided here a prosecutor; he was supposed to make
an impartial decision.
[62] I recognize that some regulatory or professional bodies have statutory powers or duties to
investigate, prosecute, and even legislate. Such bodies are not restricted to adjudicating on
complaints or claims filed, or prosecuted, by others. What if some court or other body, or another
arm of the regulatory or professional body, ends a prosecution or claim? Can such a regulatory or
professional body, or the prosecutorial or investigative arm of it, appeal or seek judicial review?
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[63] I need not decide that question today, because that is not what happened here. Here the Chief
Commissioner is the only appellant in the impugned appeal. And the Chief Commissioner was not
acting as prosecutor, nor was he enacting rules of procedure or even policies. The Act (s. 22) gives
the director the power to dismiss or discontinue a prosecution; the director did not appeal. And s.
26 allows the complainant to appeal a dismissal or discontinuance under s. 22 to the Chief
Commissioner. That is what the Chief Commissioner decided here. He was sitting as an appellate
body. As such, he decided that no sufficient case had been made out by the complainant or the
investigators.
[64] If the matter had gone forward to a human rights panel, the director, the complainant, and
the employer alleged to have contravened the Act, would have been the parties (s. 28). The Chief
Commissioner would not have been a party (s. 28). Indeed, he could have named himself as a
member of that neutral trial body (the panel) (s. 27(2)).
[65] At all stages, the Chief Commissioner was to be a neutral arbiter. If the courts upset the Chief
Commissioner here, he will likely have to name a panel, and so decide whether he is one of its
members (s. 27(2)).
[66] A “gate-keeping” function can be a decision by an impartial arbiter hearing a prosecution
or dispute between two parties independent of the arbiter. The Supreme Court of Canada has very
recently used the term “gate-keeping function” to refer to a British Columbia judge hearing a
criminal charge of breach of the conditions of a conditional sentence order. The judge was deciding
whether to act on a report of the accused’s sentencing supervisor, or to require personal attendance
of a witness to allow cross-examination. See R. v. McIvor, 2008 SCC 11 (para. 29).
[67] The Chief Commissioner’s latest argument may or may not directly argue the obsolete
judicial vs. administrative distinction, as counsel for Ms. Brewer suggests. But his argument does
try to muddy the distinction between a prosecutor and an impartial arbiter. Clearly the Chief
Commissioner was supposed to be the latter. The Commission is not the appellant.
J.

Conclusion

[68] For all the reasons given above, the Chief Commissioner had no right to appeal. He has no
automatic right to take part in Fraser Milner’s appeal either. Whether or not this Court could allow
him to take part in the Fraser Milner appeal is academic here, as he has not sought to do so, and
indeed he has reflected and then formally declined to seek leave to intervene.
[69] On the merits of Fraser Milner’s appeal, only part of the oral argument has been heard, and
some time ago. This panel has read a factum improperly filed by the Chief Commissioner, which
could later be confusing. And the remaining parties may wish to deal with topics which were
previously dealt with only in the factum filed by the Chief Commissioner. Therefore, immediate
decision of Fraser Milner’s appeal by this panel is unnecessary and may be unsuitable.
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The formal judgment on appeal should:
1.

Strike out the appeal of the Chief Commissioner, #0603-0221-AC;

2.

Strike out the factum of the Chief Commissioner in both appeals;

3.

Give Ms. Brewer leave to file within 21 days a notice of motion and written
argument of up to 8 pages if she wishes costs of this issue about right to
appeal; and give anyone whom she asks to pay costs 21 days to reply with a
similar argument;

4.

Give Fraser Milner 21 days to file and serve a new factum in its appeal,
replacing its existing factum, or to file a letter electing to stand by its existing
factum; and

5.

Give Ms. Brewer 21 days after Fraser Milner’s new factum or letter to file
and serve a new factum in Fraser Milner’s appeal, replacing her existing
factum, or to file a letter electing to stand by her existing factum; and

6.

Order the parties to set this appeal by Fraser Milner down for oral argument
before a fresh panel of the Court of Appeal after subparagraphs 4 and 5 are
complied with.

The times in subparagraphs 3 and 4 above will run from the date of these Reasons. Any procedural
details in dispute will be settled by the Edmonton List Management Judge or by a member of this
panel.
Appeal heard on February 8, 2008
Reasons filed at Edmonton, Alberta
this 1st day of May, 2008

Côté J.A.

I concur:
Authorized to sign for: Conrad J.A.

I concur:
Paperny J.A.
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Appeal from the Conviction by
The Honourable Judge S.E. Lipton
Convicted on the 11th day of February, 200
( Docket: 080469810Y101001)

[1]
This is an application by Christopher McAviney for intervenor status in a summary
conviction appeal brought by his former client, B. P.
[2]
Mr. P. was charged with carrying, using or threatening to use a weapon in committing an
assault upon M. L. on April 15, 2008, contrary to section 267(a) of the Criminal Code. Mr.
McAviney was Mr. P.'s trial counsel. On February 11, 2009, Mr. P. entered a guilty plea to
possession of a weapon for a dangerous purpose, contrary to section 88(1) of the Criminal Code.
The original charge was withdrawn and the plea was accepted by the Provincial Court Judge,
who sentenced Mr. P. to a nine month term of probation.
[3]
On March 10, 2009, Mr. P. filed a Notice of Appeal in which the primary ground
advanced is that the guilty plea entered by Mr. McAviney on behalf of the Appellant is invalid
and that a miscarriage of justice resulted from Mr. McAviney's ineffective representation. Mr. P.
agreed to waive solicitor-client privilege with respect to Mr. McAviney.
[4]
Mr. McAviney seeks intervenor status in the appeal, with leave for his counsel to ask him
some supplemental questions after his evidence would be led by the Crown, to cross-examine
Mr. P. after Crown counsel with respect to his interactions with Mr. McAviney, and to make
submissions on matters pertaining to Mr. McAviney's representation of Mr. P. in the case.
[5]
The granting of intervenor status is a matter for the exercise of the Court's discretion. The
test generally applied in Alberta, which does not have rules specifically addressing the granting
of intervenor status, is whether the party seeking to intervene will be directly affected by the
ultimate decision of the case and/or whether its presence is necessary for the Court to properly
decide the matter, having regard to considerations of expeditiousness and fairness: R. v. De
Trang, 2002 ABQB 185, 4 Alta. L.R. (4th) 161, at paragraphs 9 - 10.
[6]
Our Court of Appeal has recognized that intervention is unusual in criminal proceeding as
stated in R. v. Neve (1996), 108 C.C.C. (3d) 126 (Alta. C.A.) per Irving J.A. at page 131:
Any granting of intervenor status is discretionary, and ought to be exercised
sparingly. Interventions have been permitted in criminal proceedings although
normally such interventions are intended to offer a broader perspective beyond the
merits of a particular prosecution. Canadian criminal proceedings, procedurally
and in their purpose, must remain a simple lis between the accused person and the
accusing Crown. We were shown no case where an intervention was permitted
when its stated purpose was to argue the merits of the appeal itself. Where
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[7]
Similarly, in R. v. J.L.M.A., 2009 ABCA 324, 464 A.R. 310, Watson, J.A. held at
paragraph 2:
Intervention by a third party in a criminal case is generally shunned by the courts
for a variety of policy and prudential reasons. Without discussing all those
reasons, it can be said that all necessary voices with proper standing will
necessarily be heard through the traditional binary process. There is a risk that the
hearing of other voices can distort an appeal. That risk of distortion is of acute
concern where the intervention might be directly or indirectly adverse to the
defendant in the case. Where the defendant already faces the voice of the state, the
courts must necessarily be concerned about introduction of any other voice that
could hurt the defendant.

[8]
While Mr. McAviney acknowledges that intervention in a criminal case is unusual, he
requests that the Court exercise its discretion to allow it in this case. He claims to have a direct
interest in the outcome of the case as the appeal is based upon his alleged incompetence,
inadvertence or unethical practices. He argues that the real lis or issue in the case is between Mr.
McAviney and Mr. P. because it is that relationship that will be the central element of the appeal.
It is also argued that Mr. McAviney's position as an officer of the court distinguishes him from
other witnesses. Mr. McAviney takes no position on the merits of the appeal itself.
[9]
The Crown and Mr. P. oppose the application. The Crown disputes the suggestion that
Mr. McAviney has a direct interest in the appeal and takes the position that he is simply a witness
and that Mr. P. is the only one with a direct interest in the outcome of the appeal. The Crown
takes issue with the characterization that the lis in this case is, or should be viewed as being,
between anyone other than the Crown and the accused, who is the only person subject to state
action in this proceeding. While the Crown acknowledges that Mr. McAviney's professional
reputation may be called into question, it is submitted that if the potential effect on a witness's
reputation was considered a sufficient reason to grant intervenor status that would open the
floodgates, for example, police officers accused of using excessive force or sexual assault victims
may also feel their reputation has been called into question in a criminal proceeding. The
Crown's position is that Mr. McAviney's conduct in the case was appropriate and that his
interests are being protected. The Crown rejected Mr. McAviney's submission that being a lawyer
or an officer of the court should give him any special status, as compared to any other witness,
when seeking intervenor status.
[10] Mr. P. opposes the application on the grounds that the appeal is not about Mr. McAviney,
but rather about his right to a fair trial, and that granting Mr. McAviney intervenor status could
shift the focus of the appeal. He also opposes being subjected to being cross-examined twice.

2010 ABQB 204 (CanLII)

intervention is sought on a point of law, that should be defined with particularity,
rather than in vague and elusive terms.

[11] The Crown referred the Court to two decisions in which intervenor status was granted to
a party's previous legal counsel, both of which they argue are not binding and are distinguishable.
The first case involved circumstances that are analogous to those before the Court on this
application. In R. v. West, 2009 NSCA 63, 279 N.S.R. (2nd) 241, one of the grounds advanced by
the accused on an appeal of his convictions and sentences for several Criminal Code offences
was legal incompetence and ineffective representation by the accused's previous counsel. In
permitting counsel to intervene, Saunders J. stated at paragraph 31:
It seems obvious to me that Mr. Jeffcock has a direct interest in these proceedings
with respect to the ground of appeal alleging incompetence. A finding of
incompetence would have an impact on him personally, and might give rise to
civil or regulatory proceedings. Mr. Jeffcock's conduct and professional
competence as a lawyer are under attack by Mr. West. In my view he would be
denied an effective way of answering those charges (which may ultimately have a
significant bearing on the outcome of the appeal) without being added as an
intervenor.
[12]

He went on to state at paragraphs 34 - 38:
34

There will be no delay occasioned by the addition of Mr. Jeffcock as an
intervenor. This case is being case managed and the fresh evidence application
and the appeal on the merits are already scheduled for fixed dates in November.

35

As acknowledged by Mr. Scott for the Crown at the hearing, Mr. Jeffcock's
participation may assist the Court in clarifying or streamlining some of the issues.
Mr. Jeffcock is represented by experienced counsel who assured me that they will
comply with any deadlines or directives imposed in completing these proceedings.

36

There can be no prejudice to Mr. West in permitting Mr. Jeffcock to
intervene. The appellant has made serious allegations about an officer of
the court; fairness dictates that such allegations be answered by Mr.
Jeffcock directly, particularly where they form part of the basis for
overturning the conviction under appeal.

37

Mr. Jeffcock's participation would not result in Mr. West facing two
prosecutors. His submissions will be limited to his interactions and
communications with Mr. West. Since Mr. Jeffcock's competence and
advice have been raised squarely in the appeal on the fresh evidence
application, it is necessary for this Court to have the opportunity for full
examination of that advice before deciding whether it in any way caused or
contributed to Mr. West's conviction.
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38

Having regard to these unique circumstances, and the factors considered in
earlier decisions of this Court in such cases as K.A.R., and Regan, I am
satisfied that fairness, justice and the public interest justify Mr. Jeffcock
being granted formal standing as an Intervenor in these proceedings. I will
grant an order accordingly.

[13] In Butty v. Butty, 2009 ONCA 852, where the trial judge had made highly critical
comments about one of the lawyers in a matrimonial trial, the lawyer in question was identified
in the case report on appeal as an intervenor represented by counsel, without any discussion of
the lawyer applying for intervenor status or the basis on which that was granted.
[14] Neither of these cases are binding upon me. The circumstances in Butty, which was a civil
case, are distinguishable and there is no indication in the decision whether there was any
opposition to previous legal counsel being given intervenor status. I am not persuaded that the
reasoning adopted in West should be applied in this case.
[15] As with any professional when his or her conduct is called into question, it is not
surprising that Mr. McAviney takes issue with some of the allegations in relation to him
advanced in Mr. P.'s appeal. However, as our Court of Appeal recognized in the passages
referred to above, the lis in any criminal proceeding is between the accused person and the
Crown only. Permitting other participants to have a role beyond that of a witness can distort that
process, which is of particular concern where, as in this case, the intervention sought may be
adverse to the interests of the accused. I am not persuaded that Mr. McAviney should be afforded
any special status because it is his conduct as an officer of the Court that is at issue. Courts must
exercise caution and restraint whenever any special status or privileges are sought to be afforded
to participants in the legal process beyond that available to members of the public in general. I
see no reason to do so in the circumstances of this case.
[16]

Mr. McAviney's application for intervenor status is dismissed.

Heard on the 17th day of March, 2010.
Dated at the City of Calgary, Alberta this 29 day of March, 2010.

J. Strekaf
J.C.Q.B.A.
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In reasons for judgment delivered on May 4 (2005 BCSC 671), I commented

[48] The final issue concerns whether or not an order should be
made requiring Mr. Piché to inject capital into the successor
companies to make up a shortfall in funds held in trust. As I
understand it, representations made by a solicitor at one stage may
have been calculated to lead the plaintiffs to believe that he held
money in trust for the purpose of protecting their interests.
Subsequently, without notice, a portion of that money was withdrawn.
At this stage in the proceedings, it is not clear that there will be any
shortfall, nor any certainty that Mr. Piché is the person (if, indeed, there
is a person) who should make up any shortfall.
[49] The issue of the shortfall is of some concern, as there is at least
a strong hint of sharp practice on the part of a solicitor who seems to
have represented the trust funds as security for the plaintiffs.
[50] Given the nature of the problem, and the fact that I do not have
sufficient evidence before me to determine whether there is a shortfall
and who might be responsible for it, I am not going to rule on the issue
at this time. The parties have liberty to apply with respect to this issue
if it cannot be resolved without a court order.
The solicitor who is referred to in those paragraphs considers that they cast
aspersions on his character and actions, and seeks to have paragraph 49 excised
from my judgment. He has filed evidence in support of the application, which
evidence provides details of the trust fund transactions and communications
between the parties.
[2]

The issues on this application are whether the solicitor has standing to seek

this remedy, and, if he does, whether is should be granted.
Is the relief sought by the Solicitor Available?
[3]

The issue raised by the applicant is not a trivial one. Where the court makes

a finding of fact that involves the conduct of a non-party, there is a serious risk that it
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on the issue of an alleged deficiency in a trust fund as follows:
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may harm that person’s reputation without that person having any opportunity to
tender evidence or present argument. The Canadian Judicial Council’s

Blais, 1991) refers to this problem, and urges restraint upon judges who may be
tempted to make such findings (at p. 83):
Before issuing criticisms of a person not before the court, the judge
should pause to consider that to criticize anyone in this fashion is to
condemn a person unheard…. The momentary pause before speech,
which is so often the course of wisdom, would reveal the unfairness of
the criticism.
A similar call for restraint can be found in Simon Shetreet’s Judges on Trial – A
Study of the Appointment and Accountability of the English Judiciary (Oxford:
North-Holland Publishing, 1976) at 294-95.
[4]

The solicitor who is mentioned is not a party to these proceedings. He

acknowledges that the proceedings do not bind him in any way. Nonetheless, he
says that the judgment that has been rendered may affect his reputation, and he
says that he should therefore have a right to be heard.
[5]

A similar situation arose before this court during the hearing of United

Services Funds v. Lazzell (reasons for judgment on the merits reported at (1988),
28 B.C.L.R. (2d) 26). In the course of the hearing, the presiding judge made
comments about Mr. Brown – a non-party – that he construed as casting aspersions
on his character. He applied to the judge to have her withdraw her remarks. She
held that he did not have standing to bring an application, as he was not a party to
the proceedings. In order to gain standing, he then filed a petition, seeking the same
relief, and appeared before the trial judge. In brief reasons in Re Brown, [1988]

2005 BCSC 1018 (CanLII)

Commentaries on Judicial Conduct (Cowansville, Québec: Les Éditions Yvon

United Pacific Capital v. Piché

Page 4

B.C.J. No. 550 (BCSC), this court found the originating application to be without

[6]

I am aware that since the decision in Re Brown, there have been a number

of cases that have considered the rights of a person whose conduct might be the
subject of adverse comment in the course of a public inquiry. It is now generally
accepted that those who may be the subject of adverse findings of fact in a public
inquiry should be given some opportunity to present evidence and argument,
notwithstanding that the results of the inquiry will not affect the individual’s legal
rights, and will not be binding on him or her in further litigation – see, for example
Canada (Attorney General) v. Canada (Commission of Inquiry on the Blood
System), [1997] 3 S.C.R. 440.
[7]

Court proceedings, however, are significantly different from royal

commissions. Civil trials are not general public inquiries designed to uncover facts,
but rather focussed investigations designed to resolve private disputes. It is
appropriate that the process in a civil trial be controlled by the parties. Their rights to
present the evidence and arguments as they see fit ought not to be interfered with
lightly. This is particularly so in light of the trend toward longer and costlier litigation;
the court should be wary of any developments that have the potential to make
litigation more complex and costlier.
[8]

It is not always possible for the court to avoid findings that might affect the

reputations of non-parties. In some circumstances, it may be appropriate to afford
non-parties limited status to make argument and even to present evidence as
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precedent, and declined to entertain it.
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interveners. Even this degree of participation by non-parties may prove problematic,
however. For the most part, the reputations of non-parties must be protected by

[9]

The considerations that led this court to deny a non-party the right to

challenge proceedings in Re Brown continue to be the over-riding concerns on
applications such as the present one. I find, therefore, that the solicitor does not
have standing to apply to have the reasons for judgment amended.
Has a Case for Amendment Been Made Out
[10]

Even if I had been of the view that the solicitor had standing in this matter, I

would not have granted the remedy he seeks. The issue of the trust fund deficiency
in this case necessarily raises questions as to the propriety of the solicitor’s conduct.
I declined to decide the issue in my reasons of May 4, because it was not clear that
a decision was necessary. I did not wish to make findings of fact regarding the
solicitor’s conduct unless it was essential to a resolution of the dispute before me.
[11]

While my reasons for judgment might have been clearer, they did not make

any findings against the solicitor. My statement that there was “a strong hint of
sharp practice on the part of a solicitor who seems to have represented the trust
funds as security for the plaintiffs” was not intended as a finding of fact, but rather as
a summary of the allegations that were made.
[12]

The issue of a deficiency in trust funds may yet have to be determined by the

court. If that becomes necessary, the parties should insure that the solicitor has
notice of the application, so that he may apply for intervener status if he thinks fit.
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judicial restraint rather than by affording them rights to control the process.
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The solicitor’s application is dismissed. The parties agree that each will bear

“H.M. Groberman, J.”
The Honourable Mr. Justice H.M. Groberman
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his or its own costs for this application.

