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OVERVIEW
1.

PricewaterhouseCoopers Inc., in its personal capacity (“PwC”), requests this Court

set aside the Chambers Judge’s order granting Susan Riddell Rose (“Rose”) 85% of her
costs against it (the “Costs Order”) after the Court struck and/or summarily dismissed all
claims against her (the “Dismissal Order”).
2.

PwC is not, in its personal capacity, participating in the underlying proceeding

commenced by PricewaterhouseCoopers Inc., LIT, as trustee in bankruptcy (the
“Trustee”) of the estate of Sequoia Resources Corp. (the “Estate”). Nevertheless, the
Chambers Judge issued the Costs Order against PwC based on what he found to be a
procedurally unfair pre-litigation investigation that amounted to “positive misconduct”.
3.

If the Trustee succeeds in its appeal of the Dismissal Order, the Costs Order must

fall along with it. Regardless, the Costs Order must be set aside because it is grounded
in fundamental errors of fact and law.
4.

The Chambers Judge was clearly wrong to find an absence of evidence of Estate

inspector approval, the minutes for which were in evidence.
5.

Further, the Chambers Judge erred in principle by expanding the law to impose

administrative law obligations of neutral decision-makers and public bodies on bankruptcy
trustees acting with the approval of estate inspectors, for the benefit of estate creditors.
6.

Based on these fundamental errors, the Chambers Judge asserted an

extraordinary supervisory jurisdiction over the Trustee’s pre-litigation investigation,
including the questions that must be asked, persons that must be interviewed, prelitigation disclosure, and length of pre-litigation opportunity to respond.
7.

The Chambers Judge imposed unprecedented obligations on the Trustee, then

severely punished PwC with a $580,916, enhanced costs award against it for the Trustee
failing to satisfy those unprecedented obligations. This is a draconian result that, if left
undisturbed on appeal, will have a chilling effect on trustee-led litigation to recover for
wrongdoing on behalf of a bankrupt’s estate, for the benefit of estate creditors.
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PART I. FACTS
8.

PwC adopts the Statement of Facts in the Trustee’s Factum filed in the Dismissal

Order appeal and adds the following.
A.

The Investigation

9.

On or about March 2, 2018, Sequoia Resources Corp. (“Sequoia”) assigned itself

into bankruptcy. Shortly after, the Trustee was appointed and began its investigation into
the financial circumstances of Sequoia. 1
10.

On May 28, 2018, the Trustee wrote to Perpetual Energy Inc. and its affiliates

(together, the “Perpetual Group”) (attention: Rose) to advise of its investigation into
transfers that may have been transfers at undervalue, void as against the Trustee. The
Trustee requested records, proposed a meeting, and noted that “[a]ny delay will prejudice
the Trustee”. 2 In response, the Perpetual Group granted access to a virtual data room. 3
11.

After reviewing the data and meeting with Rose, 4 the Trustee, on June 26, 2018,

advised the Perpetual Group (attention: Rose) of its preliminary conclusions, including a
non-arm’s length transfer at undervalue that strongly favoured the Perpetual Group, to
the prejudice of Sequoia. The Trustee invited comments or additional information on
“any…aspect” relevant to the review. 5
12.

In response, Rose requested a meeting, to which the Trustee replied that the

Perpetual Group should first provide any additional information and comments for
consideration, before any such meeting is scheduled. The Trustee asked the Perpetual
Group to notify it if, and when, this information would be provided. 6

1

Affidavit of Paul J. Darby, sworn August 2, 2018 (“Darby Affidavit #1”), ¶¶9-10
[Appellant’s Extracts of Key Evidence, “AEKE”, p. 5].
2 Darby Affidavit #1, ¶11, Ex. A [AEKE, pp. 6, 14-15].
3 Affidavit of Susan Riddell Rose, sworn October 19, 2018 (“Rose Affidavit #1”), Ex. X
[AEKE, p. 78]; Transcript of Paul J. Darby, filed October 26, 2018 (“Darby
Transcript”), pp. 16:27 to 17:1 [AEKE, pp. 119-120].
4 Darby Transcript, pp. 17:10 to 17:17, 68:13 to 68:19 [AEKE, pp. 120, 123].
5 Darby Affidavit #1, ¶12, 34-44, Ex. B [AEKE, pp. 6, 9-11, 16].
6 Rose Affidavit #1, Ex. X [AEKE, pp. 92-93].
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The next day, Rose agreed to work diligently to provide the information (likely,

“next week”). The following Friday (July 6), Rose advised that the Perpetual Group was
still working on the information and was likely on pace for later the following week. 7
14.

27 days later (on August 2, 2018), the Trustee had still not received the information

that Rose had promised over five weeks earlier or been provided a status update by Rose.
Accordingly, the Trustee commenced the underlying action, which had been approved by
the Estate inspectors over two months earlier. 8 On the same date, the Trustee filed an
Application for summary judgment. 9
15.

The next day, Rose finally advised that the information promised five weeks earlier

was close to being provided. 10
B.

The Costs Award

16.

After the Chambers Judge struck and/or summarily dismissed all claims against

Rose, she applied for elevated costs against PwC (on 13 broad grounds). 11
17.

In oral reasons issued August 26, 2020, the Chambers Judge awarded Rose 85

percent of her actual costs against PwC, based on four findings of “positive misconduct”
in the context of the Trustee’s so-called “investigative duties”; namely, the Trustee: (i) did
not conduct a “through investigation as a prerequisite to … litigation”; (ii) did not provide
Rose advanced notice of a claim against her; (iii) filed the claim without providing Rose
an opportunity to submit additional data or providing a deadline for same; and (iv) did not
give Rose sufficient time to address matters (together, the “Alleged Investigative
Flaws”). The Chambers Judge found the award necessary to deter other officers of the

7

Rose Affidavit #1, Ex. X [AEKE, pp. 92-95].
Darby Transcript, pp. 33:18 to 34:4 [AEKE, pp. 121-122]; Affidavit of W. Mark
Schweitzer, dated May 5, 2020 (“Schweitzer Affidavit (Costs)”), Ex. M [AEKE, pp.
106-107, 110-111].
9 Application of the Trustee for summary judgment, filed August 2, 2018 [Appeal Record
(“AR”), p. 15]
10 Rose Affidavit #1, Ex. Y [AEKE, p. 97].
11 Application of Susan Riddell Rose Respecting Costs, filed May 4, 2020, ¶¶2-14 [AR,
pp. 29-30].
8
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Court from similar conduct and ordered the award against PwC personally because of
lack of Estate assets and PwC’s “promot[ion]” of the litigation. 12
18.

PwC appealed the Costs Order, pleading that the Chambers Judge’s imposition of

novel duties of procedural fairness on the Trustee is an error. 13
19.

About two weeks later, the Chambers Judge issued written reasons, adding a new

section not present in his oral reasons in which he describes his “responsibility to expand
the common law” to recognize novel investigative duties on trustees. 14
PART II. GROUNDS OF APPEAL
20.

PwC submits that the Costs Order must be set aside based on the following errors:
(a)

The Chambers Judge was plainly wrong to find that PwC did not provide
evidence that the Estate’s inspectors approved the litigation against Rose;

(b)

The Chambers Judge erred in principle by imposing administrative law
procedural obligations on bankruptcy trustees pursuing civil litigation
approved by estate inspectors for the benefit of estate creditors; and

(c)

The Chambers Judge erred in principle or was plainly wrong to find that the
Trustee’s pre-litigation investigative conduct justifies enhanced costs.

PART III. STANDARD OF REVIEW
21.

Costs decisions are highly discretionary but must be set aside on appeal where

they are based on errors in principle or are plainly wrong. 15

12

Transcript of Oral Reasons of Justice Nixon, issued August 26, 2020 (“Oral Reasons”),
pp. 26:8 to 27:31 [AR, pp. 60-61].
13 Civil Notice of Appeal, filed September 8, 2020 [AR, pp. 174-178].
14 PricewaterhouseCoopers Inc v Perpetual Energy Inc, 2020 ABQB 513 (“Written
Reasons”), ¶¶103-114 [AR, pp. 85-87].
15 Hamilton v Open Window Bakery Ltd., 2004 SCC 9, ¶27; British Columbia (Minister of
Forests) v Okanagan Indian Band, 2003 SCC 71, ¶¶42-43; Abt Estate v Ryan, 2020
ABCA 133, ¶¶26-28.
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PART IV. ARGUMENT
A.

The Inspectors Approved the Litigation

22.

The Chambers Judge viewed inspector pre-approval of litigation to be a critical

factor in assessing costs. However, the Chambers Judge was plainly wrong to find that
“the Trustee never produced any evidence of inspector approval of the lawsuit”. 16
23.

To the contrary, the evidentiary record included the May 23, 2018 minutes of the

inspectors’ unanimous vote in favour of proceeding with the claim. 17
24.

Further, prior to those minutes being produced (in response to an undertaking),

the Trustee confirmed the inspectors’ approval in response to the Chambers Judge’s
written questions. 18 Additionally, counsel offered to provide evidence to prove the point
“[i]f that’s required”. 19 In contrast to other matters, 20 the Chambers Judge never requested
such evidence and the argument was confined to a footnote in Rose’s costs brief.
25.

The Chambers Judge appears to have treated the absence of inspector approval

as an aggravating factor when the existence of inspector approval should have been
treated as a mitigating factor. As the Chambers Judge noted, inspectors are experienced
businesspeople appointed as representatives of all creditors, with the expectation that
they will assist, advise and direct the trustee regarding specific actions in the best interest
of the estate. 21 Here, the inspectors included individuals employed by or otherwise
affiliated with Canadian Natural Resources Limited, Cenovus Energy, Tori Resources
Inc., Beaver County M.D., and the Alberta Energy Regulator. 22 Indeed, Keely Cameron,
an inspector of the Estate, was named counsel in Redwater. 23 Accordingly, the Trustee
16

Written Reasons, ¶64 [AR, p. 79]. See also ¶¶50-65 [AR, pp. 77-79].
Schweitzer Affidavit (Costs), Ex. M [AEKE, pp. 106-107, 110-111].
18 Written Questions of Justice Nixon, Answers of the Trustee, Question 43 [AEKE, p.
136]; Written Questions of Justice Nixon, dated December 11, 2018 (“Nixon J.
Questions”), Question 43 [AEKE, p. 132].
19 Transcript for the Proceedings, dated November 8, 2018 [AR, Part 3, Tab 1, p. 77].
20 See, e.g., Nixon J. Questions 1, 2, 15, 43, 60 [AEKE, pp. 130, 131, 134].
21 Written Reasons, ¶¶55-65 [AR, pp. 78-79].
22 Schweitzer Affidavit (Costs), Ex. M [AEKE, pp. 110 to 116].
23 Orphan Well Association v Grant Thornton Ltd., 2019 SCC 5, granting appeal from
2017 ABCA 124.
17
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should not be punished for commencing this litigation which the Trustee investigated and
the inspectors approved based on that recommendation.
B.

The Chambers Judge Erred in Principle by Imposing Administrative Law
Obligations on Bankruptcy Trustees

26.

The legal underpinning of the Costs Award is the Chambers Judge’s decision to

“expand the common law” and “set a precedent” by imposing the administrative law duty
of procedural fairness on bankruptcy trustees when “conducting an investigation”. 24
27.

Contrary to the Chambers Judge’s reasons, bankruptcy trustees do not owe a duty

of procedural fairness to potential defendants in a civil lawsuit. Indeed, at law, there is no
“free-standing” right to procedural fairness (from officers of the court or otherwise). 25
Rather, a duty of procedural fairness is only imposed where parties’ rights, privileges or
interests will be affected by a neutral public authority making an administrative decision. 26
28.

The Chambers Judge did not refer to these criteria prior to imposing

unprecedented procedural duties on the Trustee. Nor could they possibly be satisfied in
the context of a trustee-led investigation and subsequent civil action on behalf of creditors.
The Trustee is not a neutral decision-maker or public authority. To the contrary, the
Trustee is a representative of creditors with a responsibility to maximize creditor
recovery. 27
29.

This error taints the entire Costs Order and requires that it be set aside.
(i)

30.

Procedural Fairness is Incompatible with the Role of the Trustee

The role of a bankruptcy trustee is to act as a representative of creditors and to

maximize recoveries from the bankrupt’s estate. A bankruptcy trustee is a restructuring
24

Written Reasons, ¶¶89, 112 [AR, pp. 82, 87]. See also ¶¶86, 196 [AR, pp. 82, 96].
Highwood Congregation of Jehovah's Witnesses (Judicial Committee) v Wall, 2018
SCC 26 (“Highwood Congregation”), ¶¶12, 24, 26, 31.
26 Cardinal v Director of Kent Institution, [1985] 2 SCR 643, p. 653; Re Kachkar, 2014
ONCA 250 (“Kachkar”), ¶¶39-46.
27 Gardham Estate (Trustee of) v Twin Valley Co-Op Ltd, 2007 MBQB 223 (“Gardham
Estate”), ¶8; Re Coffey, 2004 NLSCTD 22, ¶¶39-41; Re Rinn, 1923 CanLII 390 (MB
CA), p. 157; Re Giffen, [1998] 1 S.C.R. 91, ¶¶39-41.
25

- 10 -

10

professional advised by counsel and (in most cases) overseen by inspectors. Creditors
confirm the appointment of bankruptcy trustee to protect their interests. As such, in
matters of professional judgment, courts will grant a bankruptcy trustee deference in the
administration of the bankrupt's estate. 28
31.

A general duty of procedural fairness (as required for public bodies) is incompatible

with this statutory role and the scheme of the BIA. As the Alberta Court of Queen’s Bench
concluded in Cormie v Principal Group Ltd. (Trustee of), “it is neither appropriate nor
desirable to impose a broader or more wide-ranging duty of fairness on the trustee having
regard to the nature and purpose of the Bankruptcy Act”. 29
32.

Courts across Canada agree, and have rejected attempts to analogize bankruptcy

trustees to neutral decision-makers or public authorities for the purposes of imposing
novel procedural obligations on trustees or otherwise. 30
33.

There is good reason for this rejection. Unlike neutral decision-makers or public

bodies that act in the public interest, bankruptcy trustees are required to act as
representatives of creditors. The interests of creditors may be adverse to the interests of
third parties. A bankruptcy trustee cannot represent the interests of one group if it must
accord procedural fairness to all potentially adverse parties. Moreover, imposing
obligations of procedural fairness would interfere with the cost-efficient administration of
bankrupt estates and would dramatically increase opportunities for litigation – further
eroding creditor recoveries. Imposing cumbersome and potentially costly obligations of
procedural fairness on bankruptcy trustees would run contrary to the deference afforded
to trustees, hamper their ability to administer estates, and increase costs to bankrupt
estates – undermining the purposes of the BIA. When seeking to recover funds from third
parties for the benefit of the estate, the trustee is a litigant like any other.

28

Re Asian Concepts Franchising Corporation, 2017 BCSC 1986 (“Concepts
Franchising 2017”), ¶12; Re Carlson, 2010 ABQB 701, ¶27. See also FN27 and 30.
29 1989 CanLII 3162 (ABQB) (“Cormie”), ¶46.
30 Re Drummie, 2004 NBQB 35, ¶19; Re Asian Concepts Franchising Corporation, 2016
BCSC 1581, ¶¶69-70.
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The Chambers Judge suggests, in a footnote, that Burns v Royal Bank of Canada

(1922) is an “arguable .. precedent”. 31 Respectfully, it is not. Burns is a seven paragraph,
nearly 100-year-old decision regarding a trustee that pursued litigation without inspector
authorization while making no effort to investigate the bankrupt’s affairs. 32 In contrast, the
Trustee in the present case exercised its discretion to undertake an investigation into
Sequoia’s affairs and acted with the oversight and authorization of inspectors.
35.

The Chambers Judge further relied on trustees’ status as officers of the court to

impose procedural obligations on the Trustee. However, this status is neither
determinative nor relevant. Indeed, various classes of persons are “officers of the court”,
including all individuals called to the bar. 33 The Alberta Court of Queen’s Bench has
previously completed a thorough review of a bankruptcy trustee’s duties as an officer of
the court and determined that such duties are general and principally involve obligations
to the court system itself, as well as the trustee’s fundamental duty to impartially represent
the interests of creditors and act equitably and even-handedly between classes of
creditors. 34 The bankruptcy trustee also has “a duty to realize as much as possible from
the estate for the benefit of the creditors.” 35 None of these general duties supports a duty
to provide special procedural rights to a third-party adverse in interest.
36.

In administering an estate and taking appropriate steps to maximize creditor

recoveries (including pursuing litigation on behalf of creditors), a trustee cannot be
“neutral” in the same sense as an impartial decision-maker. The impartial decision-maker
in Canadian bankruptcy law is the court, which provides procedural fairness to all parties
in judicial proceedings.
(ii)
37.

The Trustee did not make an “Administrative Decision”

One threshold criterion for a duty of procedural fairness is the existence of a

binding decision. “A decision of a preliminary nature will not in general trigger the duty to
31

Written Reasons, FN1 [AR, p. 87].
Burns v Royal Bank of Canada, [1923] 4 DLR 1111 (ON App. Div.), pp. 1111-1112.
33 Legal Profession Act, RSA 2000, c. L-8, s. 102(2).
34 Re Transglobal Communications Corp Inc, 2009 ABQB 195 (“Transglobal”), ¶¶57-58.
35 Gardham Estate, ¶8. See also: FN27 and 30, above.
32
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act fairly”. 36 The purpose of procedural fairness “is to ensure that administrative decisions
are made using a fair and open procedure … with an opportunity for those affected by the
decision to put forward their views and evidence fully and have them considered by the
decision-maker.”37
38.

In this case, the Trustee made no final “decision” regarding the defendants’ legal

rights and obligations. At most, the Trustee undertook an investigation and decided to
initiate legal proceedings seeking a decision from a court of competent jurisdiction. The
only decision in this matter was rendered by the Court.
39.

The Chambers Judge contended that the Trustee owed the defendants a duty of

procedural fairness in its “investigation” into the affairs of the bankrupt. However, the line
of authority relied on by the Chambers Judge is inapposite. Investigations may require
procedural fairness if they lead to some form of final determination: either the investigation
involves findings of fact, 38 or the investigation forecloses access to adjudication,
preventing the complainant from being heard by a tribunal. 39
40.

In contrast, the Trustee’s investigation into the affairs of Sequoia was not public;

made no findings of fact; had no legal force; and was not binding on third parties. To
determine how to advance creditors’ interests, the Trustee undertook an investigation and
ultimately brought a case forward to be adjudicated by the court. Unlike public
investigative bodies, the Trustee itself did not make determinations affecting Rose’s rights
or privileges.
41.

The closest authority cited by the Chambers Judge, Cormie, does not support the

Chambers Judge’s conclusion. In Cormie, the Court concluded that an insolvency trustee
might be subject to a limited duty of fairness when it made public findings of fact about

36

Knight v Indian Head School Division No. 19, [1990] 1 SCR 653, p. 670.
Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817, ¶22
(emphasis added).
38 See for example Chretien v Gomery, 2008 FC 802.
39 Grover v National Research Council of Canada, 2001 FCT 687 and Miller v. Canada
(Human Rights Commission), 1996 CarswellNat 768 (FCTD) [Tab 1]. See Written
Reasons, ¶92 [AR, p. 83].
37
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named persons in a report filed with the Superintendent of Bankruptcy. The Court
concluded that because the trustee had complied with the provisions of the BIA, and
because the named parties had the opportunity to apply to the Court for a determination
of their rights, procedural fairness had been complied with. 40
42.

The Chambers Judge relies on Cormie as support for his conclusion that a

statement of claim should be subject to the same procedural fairness requirements as a
public report. 41 However, Cormie does not support that proposition. A public report
contains findings of fact; a statement of claim contains allegations whose validity has yet
to be determined by a court. The “general legal principles” applicable to formal reports
filed publicly by an insolvency trustee do not apply to allegations contained in a statement
of claim. The Trustee’s investigations into the affairs of the bankrupt do not constitute a
“decision” and are not subject to the duty of procedural fairness.
(iii)
43.

The Trustee’s conduct did not affect the defendants’ “rights,
privileges or interests”

The duty of fairness is only engaged when a decision-maker has the power to

affect an individual’s “rights, privileges or interests”. Mere “negative impact” is not enough;
the duty of fairness is only engaged where a party has "suffered some detriment or
prejudice to [their] legal rights arising from" an administrative decision. 42 Where there is
no legal right or interest, there is no duty.
44.

The Trustee was not a decision-maker empowered to affect Rose’s legal rights.

Nor did the Alleged Investigative Flaws impact Rose’s legal “rights, interests or
privileges”. The Trustee’s pre-litigation investigation did not “find facts” or make “legal
determinations”. These are matters for the Court. Nor does Rose, or any civil litigant, have
a right to advanced notice of a civil claim or a right to provide information prior to that
claim being filed.

40

Cormie, ¶45.
Written Reasons, ¶¶95-96 [AR, p. 84].
42 Highwood Congregation, ¶31.
41
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For all of the foregoing reasons, the Chambers Judge erred in principle by

imposing duties of procedural fairness on bankruptcy trustees.
C.

In Any Event, the Chambers Judge Erred in Principle or was Plainly Wrong
to Find that the Trustee’s Pre-Litigation Conduct Justifies Enhanced Costs

46.

This Court has held that “pre-litigation conduct alone” cannot justify an enhanced

costs award. 43 A civil litigant’s pre-litigation investigation is, by definition, pre-litigation
conduct. Here, the Chambers Judge issued the Costs Award based on the Alleged
Investigative Flaws, not the Trustee’s conduct after the claim was filed. In doing so he
erred in principle.
47.

Further, and in any event, the Chambers Judge erred in principle or was plainly

wrong to assert extraordinary supervisory jurisdiction over the questions a trustee should
ask, persons the trustee should interview, and timing to commence a claim.
48.

Trustees are entitled to deference in the administration of the bankrupt’s estate. 44

Here, the Trustee reviewed records from both Sequoia and the Perpetual Group, made
determinations based on those documents and gave the Perpetual Group / Rose
approximately five weeks to provide additional information prior to commencing the claim.
The Trustee made all claims in good faith and continues to advance them on appeal. The
Chambers Judge erred in principle or was plainly wrong to require that the Trustee:
(a)

interview Rose to request her answers on legal questions and ultimate
issues before this Court (Written Reasons, ¶¶184-185);

(b)

waive litigation privilege to provide notice of a potential civil claim (Written
Reasons, ¶100);

(c)

conduct witness interviews when the Trustee, based on its experience, had
determined that the documents spoke for themselves and was prepared to

43

Pillar Resource Services Inc. v PrimeWest Energy Inc., 2017 ABCA 19, ¶¶1-12 (Bielby
JA), 158 (McDonald JA). See also: Luft v Taylor, Zinkhofer & Conway, 2017 ABCA
228, ¶75.
44 Concepts Franchising 2017, 2017 BCSC 1986, ¶12.
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proceed to summary judgment based on those records (Written Reasons,
¶¶176, 185); 45 and
(d)

provide more than five weeks to send responsive information after the
Trustee had informed Rose (on May 28, 2018) that any delay would be
prejudicial to the Trustee (Written Reasons, ¶¶130, 197).

49.

Moreover, the Chambers Judge erred in principle by failing to consider and/or

apply the highly relevant factor that the Trustee believed, in good faith, that the Perpetual
Group’s documents spoke for themselves, were determinative and, on that basis, filed an
Application for summary judgment along with the Statement of Claim. Therefore, even if
the Alleged Investigative Flaws are indeed legally relevant flaws, the Trustee did not
engage in “positive misconduct” deserving of rebuke.
50.

Finally, and in any event, even if this Court were to affirm the Chambers Judge’s

unprecedented imposition of administrative law procedural obligations on bankruptcy
trustees, it would be an error in principle and profoundly unfair to retroactively apply this
new standard through a significant, enhanced costs award in this case.
PART V. RELIEF SOUGHT
51.

PwC requests that the Costs Order be set aside, with costs payable to it for this

appeal, regardless of the result of the Dismissal Order appeal. If the Dismissal Order
appeal is unsuccessful, any costs award should be against the Trustee. If PwC is liable
for costs, party-party costs should apply on a scale to be set by this Court.
Estimate of time required for oral argument: 30 minutes

45

Application of the Trustee for summary judgment, filed August 2, 2018 [AR, p. 15];
Darby Affidavit, ¶¶14-57, Ex. C, I, J, L, M, O, P [AEKE, pp. 6-13, 17-75]; Darby
Transcript, pp. 70:17 to 73:11 [AEKE, pp. 124-127].
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with respect to termination of his employment — Outside investigator completing report recommending dismissal of complaint
— Commission dismissing complaint — Complainant bringing application for judicial review — Application dismissed —
Investigation satisfying conditions of neutrality and thoroughness — Investigation and decision not clearly deficient — No
evidence that principles of procedural fairness not adhered to.
Human rights — Practice and procedure — Judicial review — Grounds — Apprehension of bias — Complainant Canadian
citizen of aboriginal origin being seconded to Canadian Human Rights Commission — Secondment extending beyond original
term and concluding 29 months later — Complainant filing complaint of discrimination with respect to termination of his
employment — Non-aboriginal outside investigator recommending dismissal of complaint — Complainant requesting that
aboriginal person be present when commission considering complaint and that chief and deputy chief commissioner not take part
in decision — Commission dismissing complaint with chief commissioner not in attendance when decision made and deputy
chief commissioner present but not voting on decision — Complainant bringing application for judicial review — Application
dismissed — No basis in law that investigator must come from specific racial background — Act providing exception to maxim
nemo debet esse judex in propria cause — Doctrine of necessity applying in order to carry out legal requirements of Act —
No reasonable apprehension of bias by appointing independent non-aboriginal investigator — Canadian Charter of Rights and
Freedoms, s. 7.
Human rights — Practice and procedure — Commissions and boards of inquiry — Evidence — Production of documents —
Complainant Canadian citizen of aboriginal origin being seconded to Canadian Human Rights Commission — Secondment
extending beyond original term and concluding 29 months later — Complainant filing complaint of discrimination with respect
to termination of his employment — Outside investigator recommending dismissal of complaint — Complainant requesting
all documents pertaining to selection for and termination of employment — Commission refusing complainant's request and
dismissing complaint — Complainant bringing application for judicial review — Application dismissed — Information witheld
from applicant not fundamental to outcome of case — Complainant clearly informed of substance of case — Duty of procedural
fairness met.
The complainant was a Canadian citizen of aboriginal origin. In November 1990, he was seconded to the Canadian Human
Rights Commission from the Public Service Commission for a six-month period. The secondment was ultimately extended to
March 1993, when it ended. The complainant filed a complaint with the Human Rights Commission against both the commission
and the respondent supervisor. The complaint alleged that the complainant was terminated because of his race, colour, and
national and ethnic origin. It also alleged that the respondents engaged in systemic discrimination against aboriginal persons.
The complainant claimed that it was essential that his complaint be investigated by an aboriginal person.
The commission appointed an outside investigator who was not aboriginal, but who had experience in human rights and had
worked extensively with aboriginal people. The investigator recommended that the complaint be dismissed on the ground
that the allegations of discrimination were unfounded. The complainant wrote to the commission requesting that an aboriginal
commission member be present when his complaint was considered, and that the chief commissioner and the deputy chief
commissioner not take part in the decision. The response from the commission was that there were no aboriginal members on the
commission. The complainant also requested copies of the witnesses' statements gathered in the investigation, and notes from
meetings that the investigator had with certain employees. This request was amended to include all documents pertaining to the
selection and termination of the complainant's employment. The complainant's request was refused because of a commission
policy. The complaint was utlimately dismissed because, based on the evidence, the allegation of discrimination was unfounded.
The chief commissioner was not present when the complaint was considered. The deputy chief commissioner was present, but
did not participate in the discussion or vote on the resolution to dismiss the complaint. The complainant brought an application
for judicial review.
Held:
The application was dismissed.
In order to meet the duty of procedural fairness, the commission was required to inform the parties of the substance of
evidence secured by the investigator that was placed before the commission. The parties were also to be provided with an
opportunity to respond and make all relevant representations. The two requisite conditions for the investigation were neutrality
and thoroughness. The investigation was required to be conducted in a manner which could not be characterized as biased
or unfair, and the investigation had to be thorough in the sense that it must be mindful of the various interests of the parties
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involved. An investigator is not obliged to interview each and every person suggested by the parties, or to investigate each and
every alleged incident of discrimination.
The court will not interfere with the exercise of discretion by a statutory authority merely because the court might have exercised
its discretion in a different manner. If the discretion is exercised in good faith and reliance is not placed on considerations
irrelevant or extraneous to the statutory purpose, the court cannot interfere. Review is warranted where the discretion is exercised
in a discriminatory, unfair, capricious, or unreasonable manner. Judicial review was not warranted in the case at bar, as the
investigation or decision was not clearly deficient. There was no evidence that the principles of procedural fairness were not
adhered to during the investigation.
The test for reasonable apprehension of bias is whether reasonable and right-minded persons, applying themselves to the
question and obtaining the required information, would perceive bias on the part of an adjudicator. The grounds of apprehension
must be substantial, and not based on mere suspicions. The appointment of an investigator was purely discretionary. There
was no basis in law for the proposition that an investigator must be of a specific racial background. If this were allowed, it
would give rise to an apprehension of bias, and violate the duty of fairness owed to the person against whom the complaint
was made. The Act provided an exception to the maxim nemo debet esse judex in propria so that the power to decide whether
to forward or dismiss a complaint was vested, exclusively, in the commission, and could not be delegated. The doctrine of
necessity applied because the commision was required to carry out the legal requirements of the Act. Moreover, the complainant
could not request that the investigation be bypassed, and that the complaint go directly to a hearing. The commission would
be acting contrary to the intent of the Act, and in excess of jurisdiction to accord its own employees privileged treatment, by
automatically referring their complaints to the tribunal. It would also be unfair to the respondent, and in violation of s. 7 of the
Charter, if complaints were automatically referred to the tribunal regardless of merit. There was no reasonable apprehenion of
bias created by appointing an independent non-aboriginal investigator.
The rules of procedural fairness required the complainant to know the substance of the case against him. He would not be
entitled to disclosure of every detail, but he should have been informed of the broad grounds of the case. The complainant
would not be entitled to the investigator's notes taken during interviews, or statements given by the persons interviewed. The
complainant would be entitled to disclosure of the opposing party's comments when the comments contained facts that differed
from those set out in the investigative report. For the error in failing to disclose information to be reviewable, the complainant
must demonstrate that the information was wrongly withheld, and that the information was fundamental to the outcome of the
case. Although the complainant did not obtain all of the documents sought, he was clearly informed of the substance of the
case, and was given an opportunity to respond. The requirements of procedural fairness were met.
APPLICATION for judicial review.
Dubé J.:
1
This application is for the judicial review of a decision of the Canadian Human Rights Commission ("the Commission"),
dated September 23, 1994, dismissing the applicant's complaint against the Commission and the respondent Harvey Goldberg
("Mr. Goldberg"), pursuant to subparagraph 44(3)(b)(i) of the Canadian Human Rights Act 1 ("the Act").
Part I - Facts
2
The applicant is a Canadian citizen of Aboriginal origin (Status Indian). In November 1990, he was seconded to the
Commission from the Public Service Commission for a six month period. During his secondment, Mr. Miller worked as a Policy
Analyst in the Policy and Planning Branch of the Commission under the supervision of Mr. Goldberg. His secondment was
ultimately extended to March 1993, when it ended and he returned to the Public Service Commission.
3
On August 24, 1993, the applicant filed a formal complaint with the Commission against both the Commission and Mr.
Goldberg personally alleging that the Commission discriminated against him by terminating his employment because of his
race, colour, national and ethnic origin in violation of section 7 of the Act. The applicant also alleged that both respondents
engaged in systemic discrimination against Aboriginal persons contrary to sections 10 and 14 of the Act. The applicant claimed
that it was essential that his complaint be investigated by an Aboriginal person.
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4
Upon receiving the complaint, the Commission appointed an outside investigator, Mr. Kie Delgaty, who investigated the
complaint. Mr. Delgaty is an employee of the Ontario Human Rights Commission with considerable experience in the field of
human rights and who has also worked extensively with Aboriginal people. On May 13, 1994, he completed his investigative
report recommending that the Commission dismiss the complaint on the ground that the allegations of discrimination were
unfounded. More specifically, he found that "There is no evidence to support the allegations that the complainant was treated
differently because of his race in the manner in which he was recruited, in the way his performance was reviewed and in the
repeated renewal of his secondment agreement".
5 By letter dated May 30, 1994, addressed to the Chief Commissioner, the applicant requested that an Aboriginal Commission
member be present when the Commission consider his complaint. He also requested that neither the Chief Commissioner nor
the Deputy Chief Commissioner take part in deciding on it. The response from the Commission was that there was no Aboriginal
members on the Commission at the time, but that his complaint would be dealt with fairly.
6
The applicant also requested copies of the witnesses' statements gathered in the course of the investigation as well as
copies of notes from the meetings that the applicant had with employees named in the request. Later, the applicant amended his
request to include all documents that pertained to his selection for, and termination of, his employment and to his complaint.
On June 21, 1994, the Access to Information and Privacy coordinator of the Commission sent to the applicant some 464 pages
of various documents. Some of these were blank pages, multiple copies of the same document and notes that were irrelevant to
the applicant's complaint. The covering letter stated that the applicant's request for witnesses' statements was refused based on
a Commission policy. On September 14, 1994, five days after the applicant's deadline for submissions, the Commission sent a
few more documents but the witnesses' statements were not included.
7 By letter dated September 23, 1994, the applicant was notified that the Commission had dismissed his complaint because, on
the evidence, the allegation of discrimination was unfounded. It also stated that the Chief Commissioner was not in attendance
when the applicant's complaint was considered and that the Deputy Chief Commissioner, although present, did not participate
in the discussion nor voted on the resolution to dismiss it.
Part II - Issues
8
I. What is the content of the duty of procedural fairness in the context of an investigation of a complaint, and with the
decision of the Commission under section 44 of the Canadian Human Rights Act?;
II. In the case at bar, was a reasonable apprehension of bias created by virtue of the Commission's appointment of an
independent non-Aboriginal investigator, pursuant to subsection 43(1) of the Act, and its subsequent decision to dismiss
the applicant's complaint pursuant to subparagraph 44(3)(b)(i)?;
III. In the case at bar, was the information provided to the applicant for the preparation of his response to the investigative
report in compliance with the principles of procedural fairness?
Part III - The law and the jurisprudence
1- Duty of Procedural Fairness
A) Complaint Resolution Procedure under the Act
9
Subsection 40(1) of the Act provides that complaints may be filed by any individual or group of individuals having
reasonable grounds for believing that a person has engaged in a discriminatory practice. Thus, an employee of the Commission
is included. Under section 41, the Commission is obligated to deal with complaints over which it has jurisdiction and which are
not frivolous, vexatious or made in bad faith. Section 43 provides that the Commission may designate an "investigator" who
shall investigate a complaint in a manner authorized by regulations (no regulations have been promulgated as yet). Subsection
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44(1) stipulates that the investigator shall, after the conclusion of an investigation, submit to the Commission a report of his
findings. Under subsection 44(3), the Commission is obligated to dismiss the complaint if satisfied that, having regard to all
the circumstances, an inquiry into the complaint is not warranted. Alternatively, it may request the President of the Human
Rights Tribunal Panel to appoint a Human Rights Tribunal ("the Tribunal"), in accordance with section 49, to inquire into the
complaint when satisfied that the circumstances so warrant.
10
Thus, subsection 44(3) confers a very broad discretion on the Commission to either dismiss a complaint or refer it to a
Tribunal. As master of its own process, the Commission is mandated to weigh the evidence and to determine whether there is a
reasonable basis for proceeding to the next stage 2 . In the SEPQA decision, the Supreme Court has held that such a determination
is part of the "investigatory" or "administrative" phase of the processing of a complaint and thus is not required to be made on
a "judicial" or "quasi-judicial" basis. The Commission does not have to follow the whole panoply of the formal rules of natural
justice, but it must adhere to the rules of procedural fairness in carrying out its determination. The Commission must inform
the parties of the substance of the evidence secured by the investigator which was placed before the Commission. It must also
provide the parties with the opportunity to respond and make all relevant representations.
11 The SEPQA decision has been followed and expanded upon by several Federal Court decisions 3 . These decisions are to
the effect that procedural fairness requires that the Commission have an adequate and fair basis upon which to evaluate whether
there was sufficient evidence to warrant the appointment of a Tribunal. The investigations conducted by the investigator prior
to the decision must satisfy at least two conditions: neutrality and thoroughness. In other words, the investigation must be
conducted in a manner which cannot be characterized as biased or unfair and the investigation must be thorough in the sense
that it must be mindful of the various interests of the parties involved. There is no obligation placed upon the investigator to
interview each and every person suggested by the parties. The investigator's report need not address each and every alleged
incident of discrimination, specially where the parties will have an opportunity to fill gaps by way of response.
B- The standard of review
12
The jurisprudence 4 has clearly established that the Courts ought not to interfere with the exercise of a discretion by a
statutory authority merely because the Court, faced with the same evidence, might have exercised its discretion in a different
manner. This reluctance to interfere is based largely on the notion that such authorities by virtue of their training, experience,
knowledge and expertise are better suited than the judiciary to exercise these powers. Where a statutory discretion has been
exercised in good faith and where reliance has not been placed upon considerations irrelevant or extraneous to the statutory
purpose, the Courts ought not to interfere. However, they may review the exercise of a discretionary power where such power
has been exercised in a discriminatory, unfair, capricious or unreasonable manner.
13
Case law 5 clearly sets out that the Commission must be master of its own procedure and that judicial review of an
allegedly deficient investigation or decision is only warranted where such investigation or decision is clearly deficient. In the
Komo Construction case 6 , the Supreme Court of Canada stated that "while upholding the rule that the fundamental principles
of justice must be respected, it is important to refrain from imposing a code of procedure upon an entity which the law has
sought to make master of its own procedure".
14
In my view, there is no evidence that the principles of procedural fairness were not adhered to by the Commission in
the instant case.
II - Reasonable apprehension of bias
A) The basic test
15 The principles of fairness apply to all parties in any determination by the Commission under section 44 and it is common
ground that the Commission is bound by and must adhere to the Canadian Charter of Rights and Freedoms ("the Charter"). The
basic test to insure fairness and to avoid a reasonable apprehension of bias has been enshrined in the jurisprudence 7 : it is whether
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reasonable and right minded persons, applying themselves to the question and obtaining thereon the required information, would
perceive bias on the part of an adjudicator. The grounds of apprehension must be substantial. Mere suspicions are not sufficient.
B- The selection of an investigator
16
Since no regulations todate have been promulgated under subsection 43(4) with reference to the appointment of an
investigator, the appointment remains purely in the discretion of the Commission. There are no provisions in the Act granting
a complainant the right to influence the selection of the investigator. To give him such a right would run counter to Canada's
multicultural and multiracial heritage and would, in effect, result in the imposition of inequality. In short, there is no basis in
law for the proposition that an investigator under the Act must be of a specific racial background. To allow a complainant to
choose the race or ethnic origin of the investigator would give rise to an apprehension of bias favouring the complainant, thus
a clear violation of the duty of procedural fairness owed to persons (such as the respondent Mr. Goldberg) against whom a
complaint of discrimination is made.
C- Nemo debet esse judex
17

There are exceptions to the well-known maxim nemo debet esse judex in propria causa (no man ought to be a judge in his

own cause), namely where a validly constituted statute allows for such a situation 8 . In the instance case, the Act in question
provides that the administration and implementation of its provisions rest exclusively in the Commission 9 . Section 43 stipulates
that the Commission may designate an investigator. Section 44 provides that the Commission may forward a complaint to a
Tribunal or shall dismiss it. The power is vested exclusively in the Commission and the latter may not delegate its power to
another body. Thus, it is a statutory exemption to the nemo judex maxim. It is also an application of the doctrine of necessity:
since the Commission is required ex necessitate to carry out the legal requirements of the Act, it may not be disqualified from
acting by reason of an apprehension of bias. In other words, it may be the judge in its own case because it has to be 10 . The
applicant does not challenge that proposition.
18
Moreover, an applicant who is also an employee of the Commission, may not rely upon that special circumstance to bypass the appointment of an investigator and go directly to a Tribunal. Under subsections 44(3) and 49(1), the Commission may
appoint a Tribunal only if it is satisfied that an inquiry into the complaint is warranted 11 . It would clearly be contrary to the
intent of the statute and in excess of its jurisdiction for the Commission to accord its own employees privileged treatment by
automatic referral of their complaints to a Tribunal when this special treatment is not enjoyed by other complainants.
19 In the Vezina case, my colleague Pinard J. specifically held that the Commission could, and was mandated to, consider and
deal with complaints pursuant to section 44 of the Act even where the complainant was one of its own employees. Moreover,
the learned judge emphasized that in such cases, the Act does not require the automatic referral of the complaint to a Tribunal.
20
I agree with the submission of counsel for Mr. Goldberg that it would be unfair to his client and constitute a violation of
section 7 of the Charter were the Court to find that complaints of employees of the Commission must automatically be referred
to a Tribunal regardless of their merit. In this particular case, the respondent Goldberg would be called upon to defend himself
before the Tribunal in the absence of a substantive determination as to whether a hearing was warranted.
21
I find, therefore, that a reasonable apprehension of bias was not created by the appointment of an independent nonAboriginal investigator.
III - Duty of disclosure
22

The fundamental rule of procedural fairness, as defined by Lord Denning in the Selvarajan case 12 and approved by the

Supreme Court of Canada in the SEPQA decision 13 , bears reproduction:
... The fundamental rule is that, if a person may be subjected to pains or penalties, or be exposed to prosecution or
proceedings, or deprived of remedies or redress, or in some such way adversely affected by the investigation and report,
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then he should be told the case made against him and be afforded a fair opportunity of answering it. The investigating
body is, however, the master of its own procedure. It need not hold a hearing. It can do everything in writing. It need not
allow lawyers. It need not put every detail of the case against a man. Suffice it if the broad grounds are given. It need not
name its informants. It can give the substance only ...
23

The rule of procedural fairness requires that a complainant know the substance of the case against him or her. The

complainant is not entitled to every detail but he should be informed of the broad grounds of the case 14 . The complainant is not
entitled to the investigator's notes of interviews or the statements obtained from persons interviewed. He must be informed of
the substance of the case and he has every right to expect that the investigator's report fully and fairly summarize the evidence
obtained in the course of his investigation 15 . He must be given the opportunity to respond. He is also entitled to the disclosure of
an opposing party's comments when those comments contain facts which differ from those set out in the investigative report 16 .
In order to constitute a reviewable error, the complainant must demonstrate that the information was wrongly withheld and that
such information is fundamental to the outcome of the case 17 .
24
In the case at bar, although the applicant did not obtain all the documents he sought, he was clearly informed of the
substance of the case in compliance with the principles of procedural fairness. And he was given the opportunity to respond.
IV - Disposition
25

The application is dismissed.
Application dismissed.
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